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CASES DETERMINED 


IN THE 
SUPREME COURT OF NEBRASKA 


SEPTEMBER TERM, 1926 


ESTHER M. JESSUP, ADMINISTRATRIX, APPELLANT, V. 
JOSEPH M. DAVIS, APPELLEE. 


FILED NOVEMBER 19, 1926. No. 24265. 


Trial: INSTRUCTIONS. In jury trials, plaintiff and defendant, 
alike, are entitled to have the issues of fact, presented by the 
pleadings, submitted to the jury without the introduction of 
extraneous evidence that may mislead them or divert their 
minds from a consideration of evidence pertinent to the real 
issues. 


Negligence: AUTOMOBILES: GRATUITOUS CARRYING OF Pas- 
SENGER: CARE REQUIRED. Where the owner of a private motor 
vehicle gratuitously carries another person therein as a passen- 
ger, he owes such passenger the duty of exercising ordinary 
care in the operation of the vehicle, and will be liable in dam- 
ages if his failure to exercise such care is the proximate cause 
of injury to his passenger. 


JOINT ENTERPRISE. Parties cannot be said to be en- 
gaged in a joint enterprise, within the meaning of the law of 
negligence, unless there be a community of interest in the 
objects and purposes of the undertaking, and an equal right 
to direct and govern the movements and conduct of each other 
in respect thereto. 


Appeal and Error: INSTRUCTIONS: APPLICABILITY. Instructions 
to a jury that are inapplicable to the proved facts, and which 
are calculated to, and probably do, mislead the jury, will, ordi- 
narily, constitute reversible error. 


ASSUMPTION OF Facts. Ordinarily, it is 
error tok the court in its instruction to assume the existence 
of a material fact as to which there is a conflict in the evi- 


dence. 
(1) 
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6. Trial: WITNESSES: CROSS-EXAMINATION. “Where a plaintiff in 
a personal injury action seeks by appropriate interrogatories on 
the cross-examination to discover whether the defendant is in- 
demnified from loss by an insurance company, it is error for 
the court to sustain an objection to interrogatories which tend 
to develop-the fact on that question.” Miller v. Central Taxi 
Co., 110 Neb. 306, reaffirmed and promulgated as a rule of 
practice. 


APPEAL from the district court for Adams county: WIL- 
LIAM A. DILWORTH, JUDGE. Reversed. 


1. E. Montgomery and James & Danly, for appellant. 
Stiner & Boslaxigh and Dressler & Neely, contra. 


Hall, Cline & Williams, W. C. Fraser, F. Hird Stryker 
and Brogan, Ellick & Raymond, amici curiz. 


Heard before MorRISSEY, C. J., ROSE, DEAN, DAY, GOOD, 
THOMPSON and EBERLY, JJ. 


EBERLY, J. 

This action was brought by Esther M. Jessup, as admin- 
istratrix of the estate of her deceased husband, Ursa 8. Jes- 
sup, to recover damages for his death, alleged to have been 
caused by the negligence of defendant in so operating his 
automobile, while her husband was riding therein as an in- 
vited guest, as to cause the car to skid and overturn, there- 
by inflicting fatal injuries on Mr. Jessup. 

In the answer it is admitted that while Mr. Jessup was 
riding with defendant in his car it overturned, and that Mr. 
Jessup received injuries which caused his death. Defendant 
denies that he was negligent, and alleges that the accident 
and resulting injuries were caused by the negligence of Mr. 
Jessup in grasping the steering wheel of the car and sud- 
denly changing its course, thereby causing it to overturn. 
It is further alleged in the answer that plaintiff and de- 
fendant were both engaged in a joint enterprise at the time, 
and that because of such fact plaintiff is not entitled to re- 
cover. The issues of fact were submitted to a jury. -De- 
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fendant had the verdict and judgment. Plaintiff appeals. 

The pertinent facts out of which this controversy arises 
may be summarized as follows: 

On June 26, 1922, Mr. Jessup and defendant, in the lat- 
ter’s Cadillac touring car, left Hastings, Nebraska, over the 
D. L. D. highway, intending to go to Clay Center, Nebraska. 
While driving eastward at a speed of from 30 to 40 miles 
an hour, defendant, on nearing an intersecting highway, ob- 
served another automobile traveling south at a moderate 
rate of speed, somewhat nearer to the intersection than the 
defendant. When defendant first observed the other auto- 
mobile he was driving on the south or right-hand side of 
the traveled highway. In order to avoid a collision, he 
turned slightly to the left, applied his brakes, and passed 
to the rear of the south-bound car. The course of defend- 
ant’s car was then changed slightly so as to head directly 
east and on the north or left-hand side of the traveled por- 
tion of the road. After having safely passed the intersec- 
tion a distance of 25 or 30 feet, his car seems to have 
turned abruptly to the south, almost at right angles, and 
to have overturned, and Mr. Jessup received injuries from 
which he shortly afterwards died. 

The acts of negligence complained of are that defendant 
was driving at an unlawful and reckless speed, particularly 
at the intersection of the highway, so that he lost control 
of his car; that he jumped from his ear. leaving it without 
a driver and without any one to control it, and that, as a con- 
sequence, the car skidded and turned over. The evidence as 
to whether defendant jumped from the car at the intersec- 
tion and before it overturned is in conflict. Defendant testi- 
fied that he remained in the car until it overturned; that Mr. 
Jessup, sitting on the right-hand side of the car, without 
warning, suddenly grasped the steering wheel and turned it 
so as to turn the car abruptly to the right, thereby cavsing it 
to overturn. After the accident Mr. Jessup was unable to 
talk and died the next day without making any statement 
as to how the accident occurred. One C. J. Moger, who 
was on the highway about 300 yards north of the inter- 
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section and driving toward it at the time of the accident, 
testified that defendant jumped from the car at or near 
the northeast corner of the intersection. A number of 
witnesses, who examined the scene of the accident imme- 
diately after it occurred, testified that the tracks made by 
defendant’s car showed that just before it entered the in- 
tersection it was traveling in a northeasterly direction; that 
the brakes had been applied so as to cause the wheels to lock 
and drag for a distance of from 50 to 65 feet; that this 
dragging mark extended about two-thirds across the in- 
tersection and did not thereafter appear, which would indi- 
cate that the brakes had been released. The highway was 
graded and there was a wide, shallow ditch on either side 
of the highway. Defendant’s car at no time left the graded 
portion of the road, but as it passed over the intersection 
in going east it was very close to the north edge of the 
graded portion of the road, and only a few inches from the 
shoulder of the grade. 

It is further disclosed that the defendant was the cashier 
of the Exchange National Bank of Hastings; that for a 
year or more Mr. Jessup had from time to time been col- 
lecting bad paper for the bank; that immediately prior to 
the accident he had been endeavoring to make collection 
on a note, secured by a chattel mortgage, and had ascer- 
tained that the maker of the note had disposed of the mort- 
gaged property. Apparently, the maker of the note lived 
in Clay county. Mr. Jessup and defendant, at the time of 
the accident, were en route to Clay Center for the purpose 
of instituting a criminal action against the maker of the 
note for disposing of the mortgaged property. It appears 
that Mr. Jessup suggested this course as a means of enforc- 
ing collection on the note. It is also disclosed that Mr. 
Jessup had planned, prior to this time, to go to Clay Center, 
and had arranged with defendant, cashier of the bank, to 
accompany him, for the purpose of swearing to a criminal 
complaint. On previous trips Mr. Jessup had used his own 
automobile, but on the morning in question he stated to 
defendant that he did not have his car with him, that his 
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wife was using it, and asked defendant if he could take his 
automobile to which defendant assented. 

Plaintiff complains of the court’s fifth atid seventh in- 
structions to the jury, wherein they were informed that, 
if the drive to Clay county was made at the request of Jes- 
sup, and if Jessup and defendant had joint control over the 
movements of the automobile and were engaged in a joint 
enterprise, in which each had a financial] interest, then any 
negligence of defendant would be imputed to Jessup and 
preclude any recovery by plaintiff. The instructions may 
be correct as abstract propositions of law. The facts, how- 
ever, do not warrant the inference that defendant and Jes- 
sup had a joint financial interest in the drive, or that they 
had joint control over the movements of the car. It is 
true, both were desirous of going to Clay Center. Jessup 
was a gratuitous passenger. Both, in a sense, may have 
had some interest in the object of the trip, but it was not 
a joint financial interest. If the bank’s note had been col- 
lected, Jessup would have received a commission; the bank 
would have received the benefit by the collection of its note, 
and defendant, as a stockholder, might have received an in- 
direct benefit, but this does not constitute a joint enterprise 
in driving the car, within the meaning of the law of negli- 
gence. Defendant, not Jessup, was in control of the ear. 
Jessup had no authority over defendant and no authority 
to direct the movements of the automobile. Defendant was 
a private, gratuitous carrier and, as such, owed Jessup the 
duty to exercise ordinary care in the operation of the auto- 
mobile, and would be liable in damages if his failure to 
exercise such care was the proximate cause of injury to his 
passenger. From the evidence, the jury might have found 
that defendant jumped from the car while it was in mo- 
tion, and that because the car was left without any one to 
control its movements it overturned and inflicted the in- 
juries which caused the death of Mr. Jessup. We do not 
doubt that these facts would warrant a finding of actionable 
negligence. 


6 NEBRASKA REPORTS. [VoL. 115 


Jessup v. Davis. 


There is a marked discord in the reported decisions as 
to what is necessary to constitute a joint enterprise, as ap- 
plied to the law of negligence, and also as to what is essen- 
tial to impute to a person riding in an automobile the negli- 
gence of the driver in the operation of the machine. 

In Lochhead v. Jensen, 42 Utah, 99, plaintiff was riding 
in the rear seat of an automobile as an invited guest. The 
car was overturned, and the passenger met her death. In 
an action brought against the owner and driver, it was 
held that, since the passenger was exercising no control over 
or direction of the operation or handling of the machine 
prior to the time it was overturned, defendant’s negligence 
in the operation of the machine could not be imputed to 
the decedent. 

In Crescent Motor Co. v. Stone, 211 Ala. 516, it was held: 
“Parties are not engaged in a joint enterprise within the 
law of negligence, unless there is a community of interest 
in the objects or purposes of the undertaking and an equal 
right to direct and govern the movements and conduct of 
each other in respect thereto. 

“Driver’s negligence cannot be visited on a passenger, 
whether for reward or not, unless passenger has charge or 
contro! of vehicle or driver.” 

In Cunningham v. City of Thief River Falls, 84 Minn. 
21, it was said: “Parties cannot be said to be engaged 
in a joint enterprise, within the meaning of the law of 
negligence, unless there be a community of interest in the 
objects or purposes of the undertaking, and an equal right 
to direct and govern the movements and conduct of each 
other with respect thereto.” 

This court, in Kepler v. Chicago, St. P., M. & O. R. Co., 
111 Neb. 273, held: “One who is injured in a railroad 
crossing accident while riding in a private vehicle may re- 
cover from the railroad company if it was guilty of negli- 
gence proximately causing said accident notwithstanding 
that negligence on the part of the driver of the vehicle may 
have contributed thereto, providing that she was herself 
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free from negligence, and was not on a matter of joint en- 
terprise or common concern with said driver, and had no 
authority. or control over him.” In that case the driver 
of the automobile was taking a relative to the village of 
Herman, Nebraska, for the purpose of mailing some let- 
ters. 

In Brubaker v. Iowa County, 174 Wis. 574, it was held: 
“A husband and wife moving to another city, where the 
husband intends to teach and the wife to attend college, 
with a view to obtaining a position, are not engaged in a 
joint enterprise, so as to impute to the wife the negligence 
of the husband while driving in an automobile to the city 
to which they were moving.” In that case stress was laid 
upon the point that the wife had no direction or control 
over the husband’s movements or control of the car. 

Instructions to a jury that are inapplicable to the proved 
facts, and which are calculated to, and probably do, mislead 
the jury, will, ordinarily, constitute reversible error. The 
instructions complained of were not applicable to the facts, 
were calculated to mislead the jury to the plaintiff’s prej- 
udice, and their giving constituted prejudicial error. 

Error is predicated on the giving of the tenth instruction 
because it assumes it to be a fact that Jessup grasped the 
steering wheel of the car just. before it overturned. The 
only direct evidence on that question was that given by de- 
fendant, who testified that Jessup did grasp the steering 
wheel. -However, there was other evidence tending to show 
that, previous to this, defendant had jumped from the car 
and was not in a position to see or know whether Mr. Jessup 
grasped the steering wheel. Under such circumstances it 
was error for the court to invade the province of the jury 
and assume as a fact that which might, from the evidence, 
be determined either way. 

Other instructions are complained of, but we have ex- 
amined the instructions and think that, when taken in con- 
nection with the charge as a whole, they were not erroneous. 

The foregoing opinion and the first five points of the 
syllabus, prepared by Good, J., were unanimously agreed 
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upon by the members of this court. The case must there- 
fore be reversed. However, the sixth point in the syllabus, 
and the parts of the opinion pertaining thereto, have the 
approval of a majority only. 

This court divides in this case solely upon the question 
of adherence to the doctrine announced in Miller v. Centras 
Taxi Co., 110 Neb. 306, stated as follows: “Where a plain- 
tiff in a personal injury action seeks by appropriate inter- 
rogatories on the cross-examination to discover whether the 
defendant is indemnified from loss by an insurance com- 
pany, it is error for the court to sustain an objection to in- 
terrogatories which tend to develop the fact on that ques- 
tion.” 

The district court failed to follow the rule above an- 
nounced, and the plaintiff urges this fact as ground for 
reversal. Plaintiff’s contentions are controverted not only 
by the defendant, but the interests and viewpoint of liabil- 
ity insurance companies generally, in opposition thereto, 
have been most ably presented in oral argument and by 
three written briefs filed by amici curiz. 

The question actually presented by the record in the case 
before us may be said to be somewhat limited in its scope. 
Considered as an adjudication merely, the opinion would 
necessarily be likewise limited, for the obvious reason that 
any conclusion announced by this court on matters not pre- 
sented by the record itself would amount to obiter dictum 
only. : 

This case from the standpoint of amici curig is presented 
on the basis that “the general provisions of indemnity in- 
surance contracts are familiar to every member of the 
court;” that, under existing conditions, to permit the in- 
troduction of evidence, and allow the suggestions to be 
made, that the defendant in a personal injury suit is pro- 
tected by such insurance contracts operates not only to 
prejudice his case before the trial jury, but, as a practical 
matter, frequently results in a denial of justice; that the 
rule announced in Miller v. Central Taxi Co., supra, per- 
mitting this to be done, therefore should be wholly rescind- 
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ed. Notwithstanding the limited scope of the record in the 
case before us, we believe that the broader questions pre- 
sented may properly be considered and now determined by 
the announcement of a rule to govern further proceedings 
in which the questions here presented may be involved. 

In 1920 an amendment to the Constitution of Nebraska 
was adopted which appears as section 25, art. V, and which 
provides in part: .‘‘For the effectual administration of jus- 
tice and the prompt disposition of judicial proceedings, the 
supreme court may promulgate rules of practice and pro- 
cedure for all courts, uniform as to each class of courts, 
and not in conflict with laws governing such matters.” This 
section was before this court in Penhansky v. Drake Realty 
Construction Co., 109 Neb. 120. The doctrine was there 
announced: “The new constitutional provisions (Const., 
art. V, sec. 25) expressly conferring upon the court the 
power to change rules of practice ‘not in conflict with laws 
governing such matters’ (which we construe in this connec- 
tion to mean ‘statutes governing such matters’), the rule 
as to the contradiction of witnesses stated in Blackwell v. 
Wright, 27 Neb. 269, Masourides v. State, 86 Neb. 105, and 
Merkouras v. Chicago, B. & Q. R. Co., 101 Neb. 717, is set 
aside and the foregoing adopted.” See, also, Nichols v. 
State, 109 Neb. 335. 

It is to be noted that, while this court has announced the 
adoption of “rules” in opinions referred to in disposing of 
cases before it, the language of the constitutional provision 
is broad and does not limit the rule announced to the facts 
of any case, but justifies the announcement of any rule 
“which the court may deem necessary for the administra- 
tion of justice.’ With reference to the rule of practice, 
therefore, this court stands in the same relation that the 
legislature does with reference to substantive law. Within 
the limitation of the written law, the one consideration that 
controls is public policy. This conclusion seems to be sup- 
ported by the history of the exercise of the rule-making 
power in all jurisdictions where such powers have been con- 
ferred since the adoption of the “Supreme Court of Judica- 
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ture Act, 1873,” in England, and its amendments passed in 
1875. Therefore, in view of the fact that the reversal of 
this case is in no manner affected by the decision of the 
points now presented, it is thought that public interests 
will be promoted by a consideration of the matter on the 
broad basis suggested by the amici curiz and the determi- 
nation of the majority of the court announced as a rule of 
practice. 

The gist of the contention of those seeking the rescission 
of the rule announced in Miller v. Central Taxi Co., supra, 
is that in a personal injury action the discovery by the trial 
jury of an existing relation between insurer and assured, 
as to facts in controversy, operates to prejudice the jurors 
to such a degree as to assure the return of a verdict against 
the defendant irrespective of the preponderance of the evi- 
dence on the issues involved; and the mere suggestion of 
such condition by plaintiff’s attorney is fraught with so 
serious consequence that the same should be deemed ample 
ground of mistrial. 

Assuredly, a relation between parties to be prejudicial 
would depend in part, at least, upon what that relation 
actually is. It is obvious that, so far as the question before 
us is concerned, the contaminating relation is contractual. 
Section 7882, Comp. St. 1922, provides: ‘‘No insurance 
policy or certificate of any kind shall be issued or delivered 
in this state unless and until a copy of the form thereof 
has been filed with the department of trade and commerce 
and approved by it.” The records of this department, 
therefore, will afford us all facts necessary for the deter- 
mination of this matter as applied, of course, to the adop- 
tion of the proposed rule. We find that there are many sim- 
ilarities and substantial agreements in the provisions of the 
policies filed as required by the above act. 

If we take a typical policy, we find the character of in- 
demnity, provided by the policy, is set forth as an insurance 
“against loss or expense, arising or resulting from claims 
upon the assured for damages in consequence of an accident 
occurring within the limits of the United States and Canada 
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during the term of the policy, by reason of the ownership, ° 
maintenance or use * * * of the automobile or any of the 
automobiles enumerated and described herein resulting in’ 
an injury to persons, or damage to property, the company’s 
liability being ordinarily limited to $5,000. 

It also provides: ‘In addition to the above, the company 
does hereby agree (1) to defend in the name and on behalf 
of the assured any suit brought against the assured to en- 
force a claim, whether groundless or not, on account of 
damages suffered or alleged to be suffered under the cir- 
cumstances hereinbefore described; (2) to pay the expenses 
incurred in defending any suit described in the preceding 
paragraph, also the interest on any judgment within the 
Timits of the insurance hereby granted and any costs taxed 
against the assured on account thereof; (3) to reimburse 
the assured for the expense incurred in providing such 
immediate surgical relief as is imperative at the time of 
any accident covered hereunder.” 

And the further paragraphs provide: “The company 
reserves the right to settle any claim or suit. The assured 
shall not voluntarily assume any liability; nor interfere in 
any negotiation or legal proceedings conducted by the com- 
pany on account of any claim; nor, except at assured’s own 
cost, settle any claim; nor, without the written consent of 
the company previously given, incur any expense, except 
as provided herein for immediate surgical relief at time 
of accident. Whenever requested by the company, the as- 
sured shall aid in securing information, evidence and the 
attendance of witnesses in effecting settlements and in de- 
fending suits hereinbefore referred to. The assured shall 
at all times render to the company all reasonable coopera- 
tion and assistance. In case of payment of loss and/or 
expense under this policy, the company shall be subrogated 
to all rights of the assured against any person, copartner- 
ship, corporation or estate as respects the amount of such 
payment, and the assured shall execute all papers required 
and shall cooperate with the company to secure to the com- 
pany such rights.” 
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While there is some diversity in the provisions of the pol- 
icies on this subject, in many policies at least the assured is 
plainly indemnified against loss only, and not against lia- 
bility. And if we consider the provisions of the policy, 
above quoted, in connection with “instructions to the as- 
sured,” we may visualize the transaction which appears 
in the event of an accident, as follows: ‘Required for as- 
sured: Stop at once, obtain name and address of injured 
and where taken after accident. Obtain names, addresses 
and telephone numbers of witnesses, and, if other car in- 
volved, name and address of owner, license number, make 
and number of car and in what company insured. Tele- 
graph or telephone the home office or the nearest branch 
office the above information, giving also the data regarding 
owner, car and policy appearing on the reverse of this card. 
Follow verbal report at the earliest opportunity with writ- 
ten statement on the claim blanks provided. Do not admit 
liability. Make no comment or statement regarding the 
accident to anyone except police or an identified representa- 
tive of this company.” 

On the part of the insurer is necessarily involved, from 
the nature of the business in which it is engaged, its main- 
tenance of a staff of attorneys, investigators and experts; 
on occurrence of an accident in which its policyholder is 
involved, upon “immediate notice” received, the prompt ap- 
pearance of its efficient and paid investigators upon the 
scene, thorough investigations of the facts, interviews with 
all parties (if possible) and of all persons having knowledge 
of facts and full reports of the same, together with meas- 
ures taken to preserve and secure favorable evidence, maps 
and photos. Thereafter the insurer settles or litigates, as 
the conditions of the accident, the situation and standing 
of the parties involved, views of monetary considerations, 
may deem wise. 

If litigation follows, the defense is to be conducted “in the 
name of the defendant,” it is true, but by the insurer’s at- 
torneys, along lines wholly determined by the insurer, and 
to the extent that the insurer’s interests may determine. 
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The witnesses, whose testimony may be used in behalf of 
the defendant, are exclusively selected by the insurers, and 
are all obtained by efforts of its agents, and are necessarily 
in many cases employees, employed for the purpose of as- 
suring success in expected litigation. If the resulting de- 
cision be finally adverse, to the extent of the policy, the in- 
surer satisfies the judgment and defrays the cost of at- 
torneys and expenses of litigation. Indeed, after the occur- 
rence of the accident and notice to the insurer, the entire 
matter is within the absolute control of the insurance com- 
pany. It litigates or settles as its interests may determine. 
The assured has, by his agreement, waived all right to ob- 
ject, influence, or in any manner control the ensuing pro- 
ceedings whether of litigation or settlement. He, there- 
after, acts and participates only to the extent and in the 
manner the insurer may request or direct. 

As to its genera] nature it may be observed in passing 
that the transaction before us is clearly within the reason 
upon which the early English doctrine of champerty .and 
maintenance was based. 11C. J. 234, sec. 5. Even so, the 
fact of liability insurance of itself is not proof of negli- 
gence, and the mere fact of insurance alone should not be 
determinative in the return of a jury’s verdict But, on 
the other hand, the existence of insurance should not de- 
prive the injured of his ordinary rights of proof. To the 
extent of its policy the insurer must be considered as at 
least one of the real parties in interest. This court is now 
invoked to announce a rule of practice which would afford 
insurance companies, real parties in interest and actually 
controlling litigation, the benefits of a ‘benevolent judicia} 
concealment” therein, so that their identity, presence and 
interest may remain totally unknown to the jurors before 
whom the litigation is tried. In justice to opposing liti- 
gants, can this request be complied with? 

The acid test of truth in judicial proceedings is cross- 
examination. It is admittedly the most efficacious agency 
which the law has devised for the discovery of truth. The 
ordinary rule is, by cross-examination the situation of the 
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witness with respect to the parties in interest, and to the 
subject of litigation, his interest, his motives, his inclina- 
tion and prejudices, may all be fully investigated and as- 
certained, and submitted to the consideration of the jury 
before whom he has testified, and who have had the oppor- 
tunity of observing and determining the just weight and 
value of his testimony. 1 Greenleaf, Evidence (16th ed.) 
sec. 446. 

Bias or interest of a witness is always recognized as 
proper to be considered by the jury. 5 Chamberlayne, Mod- 
ern Law of Evidence, sec. 3752. And the fact of business 
relations with, or employment by, a party may be shown. 
5 Chamberlayne, Modern Law of Evidence, sec. 3753. 

Where the witness has received or has been promised any 
reward for giving testimony, it is a proper subject of cross- 
examination. Matter of Will of Snelling, 186 N. Y. 515; 
Blenkiron v. State, 40 Neb. 11. 

In this connection it is not to be forgotten that one of 
the valuable considerations the defendant has given for his 
indemnity is his express promise to “at all times render to 
the company reasonable cooperation and assistance, and 
whenever requested by his company to aid in securing in- 
formation and evidence *** and in defending suit brought.” 

In view of these obligations, can it be said that such a 
defendant does not sustain business relations with or em- 
ployment by the real party in interest which would form a 
proper subject of cross-examination under the rule above 
quoted? So, too, when the “efficient investigator,” the phy- 
sician, and the hired expert witness, and other witnesses. 
all of whom may regularly and permanently be employed 
and compensated by the insurance company, whose real 
interests are involved in the suit, are by it produced and 
tendered as witnesses in its behalf as real parties in interest 
even though its identity as such is not shown by the record, 
does the fact that the defense, by secret agreement, is made 
in the name of the third party operate to suspend or 
change the rules of cross-examination? 
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And though these witnesses might truthfully answer 
that they were strangers to the named defendant, and were 
not employed by and, in fact, sustained no business rela- 
tions whatever with him, does justice demand that such 
questions and answers should constitute the limit of the 
permitted cross-examination ? 

This appears to be the controlling reason upon which the 
opinions of this court, attacked in this proceeding, have 
been based. The last pronouncement of this tribunal is 
the case of Miller v. Central Taxi Co., 110 Neb. 306. His 
honor, Judge Dean, in the course of the opinion approved 
by us in that case, stated the facts, upon which the syllabus 
was written, to be as follows: ‘Counsel complains of mis- 
conduct on the part of plaintiff in that he offered to show 
that Mr. Borsky, the president of the defendant company, 
went to the viaduct soon after the accident to make some 
measurements, and that he took with him an attorney for 
an insurance company (presumably the company interested 
in the suit) to assist him who was not an attorney employed 
by him in the present case. The offer was denied. The 
argument is that plaintiff sought by this means to convey to 
the jury the intelligence that the company was indemni- 
fied against loss by an insurance company. Complaint 
is also made in that an apparent attempt was made to con- 
vey the same intelligence to the jury in the cross-examina- 
tion of Mr. Borsky. The witness was not permitted to an- 
swer. We think the court erred in its ruling. The ques- 
tion is not new in this state. We held in a like case that, 
if the defendant was not resisting plaintiff’s demand in its 
own behalf, but that some insurance company was defend- 
ing, under the cover of defendant’s name, plaintiff had a 
‘right to make that fact known to the jury. Egner v. Curtis, 
Towle & Paine Co., 96 Neb. 18.” 

Turning to the E'gner case we find the following approved 
by us and placed in the syllabus: ‘“(1) Where a defendant, 
in a personal injury action, is indemnified by an employers’ 
casualty insurance company, it is proper for plaintiff’s 
counsel to show such fact when impaneling the jury, and 
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to inquire of each juror upon his voir dire if he is a stock- 
holder or agent, or in any manner interested in such com- 
pany. (2) In an action for personal injuries plaintiff, to 
prove an admission of liability, may show a demand made 
on defendant for payment for his injuries, and that defend- 
ant, through its general manager or duly authorized agent, 
made such admission. (3) And in such a case, if such 
general manager or duly authorized agent puts a refusal 
of defendant to pay solely on the ground that it is insured 
and for that reason it cannot pay, plaintiff is entitled to 
have the conversation admitted and the evidence submitted 
to the jury, under suitable instruction, for them to deter- 
mine what the true import of the conversation was.” 

We would suggest that if it is competent to prove such 
a statement by the appearing defendant, why would it not 
be competent to prove the real agreement between the 
insurer and the insured, as the contract certainly con- 
tains such a provision, and such a situation is presented 
to every court in such a case? As to this right under 
our holding, we are strengthened by paragraph 4 of 
the syllabus in the Egner case, wherein we held: “It 
appears that after plaintiff was injured a physician un- 
known to, and without authority from, him, was called to 
treat his injuries, and without any subsequent employment 
by plaintiff continued to treat him for a considerable period 
of time. Upon the trial plaintiff’s counsel called such phy- 
sician to the witness-stand, and attempted to show by him 
who employed him. Held, not misconduct on the part of 
counsel.”’ In the course of the opinion we use the following 
language: ‘We are unable to give our assent to this con- 
tention for two reasons: First, in our judgment, it could 
not have prejudiced the defendant with the jury; second, 
the error of the court was in not over-ruling the objection, 
as it should have done. Upon this point we concede that 
the authorities, cited from other states, are conflicting; but 
we think the correct rule is the one announced in Foley v. 
Cudahy Packing Co., 119 Ia. 246; Brusseau v. Lower Brick 
Co., 133 Ia. 245; Spoonick v. Backus-Brooks Co., 89 Minn. 


VoL. 115] SEPTEMBER TERM, 1926. 17 


Jessup v. Davis. 


854; Antletz v. Smith, 97 Minn. 217; Citizens Light, Heat 
& Power Co., v. Lée, 182 Ala. 561; Swift v. Platte (on re- 
hearing) 68 Kan. 10; Iroquois Furnace Co. v. McCrea, 191 
Ill. 340. In Spoonick v. Backus-Brooks Co., supra, it is said 
(p.359): ‘It is no answer to this to say that the insurance 
company is not named as a party to this action, for the 
bias of the juror is not to be determined by this fact. Nor 
is it an answer to say that counsel may protect his client 
by using a peremptory challenge. It is his right first to 
learn the facts, and he must do so to exercise intelligently 
his right to challenge peremptorily. * * * In order to se- 
cure to litigants unbiased and unprejudiced jurors, we are 
compelled to hold that plaintiff’s counsel had a right to as- 
certain whether there was such a relationship between the 
persons called as jurors and the insurance company, a cor- 
poration vitally interested in the result, which would dis- 
qualify these persons, because, by implication, they would 
be biased and prejudiced.’” In furtherance of such con- 
clusion we cited Anderson v. Duckworth, 162 Mass. 251. 
The holding in the Egner case was followed in Koran v. 
Cudahy Packing Co., 100 Neb. 693, wherein Judge Letton, 
in the course of the opinion, stated: “However, in Egner 
v. Curtis, Towle & Paine Co., 96 Neb. 18, this court held 
that such examinations (on voir dire) may be permitted, 
and the district court was justified in following that decis- 
jon.” 

It is to be noted that the Hgner case was decided in 1914, 
and the case of Miller v. Central Taxi Co., supra, was de- 
cided in 1923. And though our biennial legislature has 
been in regular session, there has been no legislative pro- 
test or objection to the principles announced in these cases. 

In fact, it seems to me that we are committed to the 
doctrine that the insurance company, under its contract of 
insurance with the defendant, becomes and is the sole in- 
terested party defendant, at least to the extent of its in- 
surance. In a very recent case, to wit, Cox v. Detroit United 
Ry., 208 N. W. 745 (234 Mich. 597) the following is an- 
nounced as the law: 
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“In action by soldier in United States army for injuries 
in collision between motor vehicle, in which he was riding, 
and defendant’s street car, defendant’s evidence that plain- 
tiff was not real party in interest because of War Risk In- 
surance Act, section 313, as added by Act Congress, Oct. 6, 
1917 (U. S. Comp. St. Ann. Supp. 1919, sec. 514tttt), held 
erroneously excluded, though such defense was not specially 
pleaded ; Comp. Laws 1915, sec. 12353, providing that every 
action shall be prosecuted in name of real party in interest, 
being mandatory.” 

We have a similar section providing that all actions shall 
be prosecuted by the real parties in interest. The reason 
for such a section is so that the actual status of the case 
may be apparent to the entire court, including the jury. 
If this is the reason, then why is it not just as important 
that the real parties in interest as defendants shall appear? 
We have heretofore arrived at the conclusion that the con- 
tract of insurance between the insurance company and the 
insured, in such a case as this, makes the insurance com- 
pany the unquestioned party in interest, and, not only that, 
but the unqualified, controlling party interested in the de- 
fense. The sole object of such a contract as that existing 
between the insurance company and the insured, as well 
as the principle now contended for, is that the case may 
proceed in the name of an ostensible party controlled and 
directed by the insurance company, both as to himself and 
his witnesses, as well as the attorneys, and yet the court 
and the jury shall be wholly oblivious of that fact. 

If motives, bias and interest of witnesses, and the situa- 
tion of witnesses, with respect to parties and the subject 
of litigation, are each a proper and necessary subject for 
consideration of juries, cross-examination must proceed up- 
on the basis of the actual facts of the case as to the real 
parties in interest who will be substantially affected by the 
outcome. What may be essential to the true development 
of the actual facts, in order that these actual relations may 
be shown, certainly is proper cross-examination. It would 
seem, therefore, that questions eliciting the fact of the ex- 
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isting insurance and the relations sustained by each wit- 
ness to the insurance company must be permitted. If they 
are not permitted, the ordinary right of cross-examination 
is denied, and a litigant is thus deprived of his “rights of 
proof” to which the ordinary application of the rule entitles 
him. 

It may be said in passing that this court is committed 
to the fact that, as a matter of law, where a party offers 
a witness in proof of his cause, he vouches for him, that is, 
represents him as worthy of belief. Masourides v. State, 
86 Neb. 105; Krull v. Arman, 110 Neb. 70; Nathan v. Sands, 
52 Neb. 660. 

In the form of the proceeding before us the real defend- 
ant, though unnamed apparently, as a matter of fact, seeks 
to avail himself of the benefit of the vouchments of the os- 
tensible party defendant. Under the terms of the contract 
of insurance, it cannot be said that the witness apparently 
called and vouched for, as to veracity and standing by the - 
apparent defendant, is, in fact, his witness, when he is act- 
ually selected and called as the witness of the real party 
in interest, the insurance company, and entitled to no other 
vouchment. Indeed, the entire theory of legal procedure 
outlined in these contracts for liability insurance contem- 
plates a proceeding carried on secretly, by a real, though 
unknown, party in interest, making use of concealment and 
deception. Its essential nature is therefore incompatible 
with an “open court” and judgments publicly and openly 
arrived at. To compel and permit such proceeding is to 
countenance and participate in what is tantamount to a 
fraud. 

Lastly, it is thought the procedure contemplated in these 
jiability insurance contracts, whereby the defense, though 
actually made and controlled by the insurance company, 
is concealed by the name of the ostensible defendant, is 
opposed to a just and enlightened public policy. It is cer- 
tainly patent that for courts to encourage, recognize, en- 
force and aid, especially by means of a benevolent conceal- 
ment, the carrying out of this portion of the contracts of 
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insurance companies, is to judicially invite, conceal and pro- 
mote into the liability insurance world evils similar in na- 
ture to those referred to in Lancashire Ins. Co. v. Bush, 60 
Neb. 116. In addition, the invitation thus extended would 
carry with it assurance to those tempted to wrong that there 
would be no relief for the unfortunates, and no retribution 
for the wrongdoer, because the wrongdoers would judicially 
be concealed, and in the records of our courts their names 
would not appear or be known. Still, underneath the veil 
of procedure, or behind the mask, maintained by precedent, 
will inevitably be developed in truth, with passing time, the 
same vexatious and oppressive resisting of payments, just- 
ly due, the same persistent endeavor to secure for them- 
selves, under and in the name and shadow of the assured, 
an escape from just liability that characterized the fire in- 
surance business of the recent past. 

It would seem that the doctrine of “Open Court” with 
judgments openly arrived at and also “Equality before the 
law” are principles that public good cannot permit to be 
limited, qualified, or abandoned, openly or in secret, judi- 
cially or otherwise. 

It follows, therefore, there must be one rule of cross- 
examination applied irrespective as to whether litigants are 
natural persons or corporate bodies, and that the rule in 
Miller v. Central Taxi Co., 110 Neb. 306, is right and should 
be adhered to. Therefore, this court, under the provisions 
of section 25, art. V, of the Constitution of Nebraska, for 
the effectual administration of justice, reiterates and con- 
firms the doctrine that, “Where a plaintiff in a personal 
injury action seeks by appropriate interrogatories on the 
cross-examination to discover whether the defendant is in- 
demnified from loss by an insurance company, it is error 
for the court to sustain an objection to interrogatories 
which tend to develop the fact on that question.” Miller v. 
Central Taxi Co., supra. And this rule is hereby promul- 
gated as a rule of practice for all courts in this jurisdiction. 

And indeed, on broader grounds, when we consider the 
enhanced efficiency of the automobile, the ever-increasing 
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numbers in active use, the increased improvements of our 
highways, and the increase in the number of protective pol- 
icies of insurance issued to automobile owners, and then 
call to mind the astounding list of casualties on our public 
roads we are impelled to seek for the cause of this wreck- 
age of property and destruction of life and limb. It cannot 
be the automobile, or the highway, alone. If not there, may 
it not rest in those who operate these machines of pleasure 
and usefulness on our public thoroughfares? The ever- 
increasing casualties are all out of proportion to the in- 
creasing number of automobiles used. Are we not thus 
driven to conclude that, when such insurance is arranged 
for, the feeling of liability, as well as responsibility, on the 
part of the individual insured is lessened, and that thereby 
recklessness or lack of ordinary care is bred, rather than 
ordinary care held in statu quo or greater care promoted? 
Should not such question be one for the jury or court trying 
the case as any other fact submitted for consideration, not 
as a question of intent on the part of the party causing 
the claimed injury, but as such fact may bear on the ques- 
tion of his care or lack of care or negligence in the partic- 
ular case? 
It follows that the judgment of the district court is re- 
versed and remanded for further proceedings in conformity 
with this opinion. 
; REVERSED. 

GooD, J., dissenting. 

For the reasons hereinafter set forth, I cannot concur 
in that part of the majority opinion which holds: “Where 
a plaintiff in a personal injury action seeks by appropriate 
interrogatories on the cross-examination to discover 
whether the defendant is indemnified from loss by an in- 
surance company, it is error for the court to sustain an 
objection to interrogatories which tend to develop the fact 
on that question.” It is true that this rule was previously 
announced in Miller v. Central Taxi Co., 110 Neb. 306. In 
that case, however, no reason for the rule was given save 
that it was supposedly based on the holding of this court 


- 
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in Egner v. Curtis, Towle & Paine Co., 96 Neb. 18. In the 
latter case it was ruled that it is proper to inquire of the 
jurors, on their voir dire, if they are stockholders or other- 
wise interested in a company carrying insurance indemni- 
fying defendant against loss from the accident or transac- 
tion out of which the action arose. This was on the theory 
that such information was necessary to enable plaintiff to 
prudently exercise his challenges. With that ruling I am 
in entire accord. The point decided, however, has no bear- 
ing on the question under consideration and is not author- 
ity for the rule announced in Miller v. Central Tazi Co., 
supra. I do not wish to be understood as contending that 
it is in no case proper to bring before the jury evidence that 
defendant carries indemnity insurance. Cases may arise 
where such disclosure may be proper, for the purpose of 
showing the interest or bias of witnesses who may be stock- 
holders, officers, agents or employees of the company carry- 
ing the indemnity insurance for defendant. 

I have made a painstaking examination of the authorities 
upon the question and find that, where the precise question 
has been presented, a view, contrary to that expressed in 
the majority opinion, has been taken in practically every 
jurisdiction that has passed upon the question, save that 
of Nebraska. The courts of 27 of our sister states and the 
federal courts take a contrary view to that of the majority 
opinion. Among the decisions holding that it is error to. 
permit the plaintiff, in an action for personal injuries, to 
offer evidence or make argument to the jury that the de- 
fendant in the action is protected by indemnity insurance 
are the following: Standridge v. Martin, 203 Ala. 486; 
Steele-Smith Dry Goods Co. v. Blythe, 208 Ala. 288; Ex 
parte Woodward Iron Co., 212 Ala. 220; Roche v. Llewellyn 
Iron Works Co., 140 Cal. 563; Pierce v. United Gas & Elec- 
tric Co., 161 Cal. 176; Wilson v. St. Joe Boom Co., 34 Idaho, 
253; Mithen v. Jeffery, 259 Ill. 372; Ruwisch v. Knoebel, 233 
Ill. App. 526; Martin v. Lilly, 188 Ind. 139; Ryan v. Trenkle, 
199 Ia. 686: Danville Light, Power & Traction Co. v. Bald- 
win, 178 Ky. 184; Sawyer v. Arnold Shoe Co., 90 Me. 369; 
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Feins v. Ralby, 245 Mass. 228; Kerr v. National Fulton 
Brass Mfg. Co., 155 Mich. 191; Grubaugh v. Murphy Co.., 
209 Mich. 551; Gracz v. Anderson, 104 Minn. 476; Gore 
v. Brockman, 138 Mo. App. 231; Wilson v. Blair, 65 Mont. 
155; Herrin, Lambert & Co. v. Daly, 80 Miss. 340; Sutton 
v. Bell, 79 N. J. Law, 507; Simpson v. Foundation Co., 201 
N. Y. 479; Akin v. Lee, 206 N. Y. 20; Starr v. Southern 
Cotton Oil Co., 165 N. Car. 587; Stoskoff v. Wicklund, 49 
N. Dak. 708; Jones v. Sinshetmer, 107 Or. 491; Curran v. 
Lorch, 243 Pa. St. 247; Duke v. Parker, 125 S. Car. 442; 
Prewitt-Spurr Mfg. Co. v. Woodall, 115 Tenn. 605; Lone 
Star Gas Co. v. Coates, 241 S. W. (Tex. Civ. App.). 1111; 
Levinski v. Cooper, 142 S. W. (Tex. Civ. App.) 959; Bianchi 
v. Millar, 94 Vt. 8378; Westby v. Washington Brick, Lime & 
Mfg. Co., 40 Wash. 289; Walters v. Appalachian Power Co., 
75 W. Va. 676; Chybowski v. Bucyrus Co., 127 Wis. 332; 
Smith v. Yellow Cab Co., 173 Wis. 33; Remmel v. Czaja, 183 
Wis. 503; Stewart & Co. v. Newby, 266 Fed. 287. I do not 
desire to be understood as expressing the view that the 
action of this court should be ruled by a majority of the 
holdings of other courts, unless and except where they are 
based upon sound reason. 

What was the purpose sought to be attained in offering 
such evidence to the jury? I think that all know that the 
purpose of the offer was not to elucidate any issue involved, 
but for the effect that it might have on the jury in render- 
ing a verdict for plaintiff. In fact, the plaintiff in this 
case does not contend otherwise. What useful purpose 
could be served in the introduction of such testimony? Was . 
it pertinent to any issue in the case? To ascertain this, 
perhaps it is desirable to state the issues that were present- 
ed by the pleadings. They are: (1) Was defendant guilty 
of negligence that proximately caused the death of Mr. Jes- 
sup? (2) Was Jessup guilty of contributory negligence? 
(3) Were defendant and Jessup engaged in a joint enter- 
prise so that the negligence of defendant, if any, should 
be imputed to Jessup? (4) The amount of plaintiff’s re 
covery, if any. 
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If defendant carried indemnity insurance, that fact 
would tend neither to prove nor to disprove any of the 
issues raised by the pleadings; nor would it throw any light 
on the question for the jury’s consideration. The matter 
inquired about was collateral to and entirely outside of any 
issue presented by the pleadings. If the proffered evidence 
should have been received, then, would it not have been 
proper for the parties to disclose to the jury the amount of 
indemnity insurance carried by defendant, and to introduce 
in evidence his insurance contracts, so that the jury might 
know the exact extent, terms and conditions on which the 
defendant is indemnified? Would not the defendant be en- 
titled to present to the jury any possible defense that might 
be made in an action by him against his insurer? Would 
it not be as pertinent for the jury to consider any possible 
defense that the insurance company might make in an 
action by the defendant? And, if the jury should consider 
such facts and should believe that any possible defense that 
the insurance company might attempt to make was unten- 
able, and render a verdict accordingly, would such verdict 
be binding upon the insurance company? We think that 
no one would so contend. The defendant might be held 
liable because the jury believed that he was indemnified, 
when there might be a valid defense to an action brought 
by him against his insurer, and he might not be, in fact, 
indemnified. The verdict of the jury would in no wise be 
binding upon the insurance company. All this only the 
. more clearly shows why any evidence, not pertinent to the 
real issues to be tried. should be excluded. In my view, the 
introduction of such evidence could serve no useful purpose 
and was likely to mislead the jury and divert their atten- 
tion from the real issues in this case. This court and other 
courts generally condemn the admission of incompetent and 
irrelevant matters and condemn the submission to the jury 
of any issues not raised by the pleadings, because such evi- 
dence and such instructions tend to mislead and confuse the 
jury and are likely to lead to a wrong verdict. 

In the majority opinion the terms of a supposed contract 
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of insurance are set forth and commented upon at great 
length. I use the terms “supposed contract’ because no 
policy of insurance, nor the terms of any policy, are con- 
tained in the record. I take it for granted that every one 
will concede that there is a large number of companies writ- 
ing indemnity insurance, and that some of the companies 
write many different forms of indemnity insurance con- 
tracts. There may be contracts of indemnity insurance 
containing the terms and conditions set forth in the major- 
ity opinion, but there is not a scintilla of evidence in the 
record of such a contract. 

It is suggested in the majority opinion that the insurance 
company is the real party defendant, at least to the extent 
of the insurance carried by the defendant. This is mere 
assumption, based upon nothing appearing in the record. 
It also assumes that defendant will be able to recover his 
loss in an action against his insurer. This is mere assump- 
tion again. 

It is further suggested that the insurance company is re- 
sponsible for the entire conduct of the defense and calls 
such witnesses as it pleases, and that the party calling the 
witnesses vouches for their veracity; that therefore the 
jury should know that the insurance company is the one 
who vouches for the veracity of the witnesses called. It 
is a new doctrine to me that the veracity of a witness should 
be determined by the person who calls him. It may some- 
times happen that a person of poor reputation or stand- 
ing for veracity and probity may call as a witness one of 
high character and probity. On the other hand, a party 
of high character and standing may, by the exigencies of 
the situation, be required to call as a witness one who is 
not of that character. In the latter case, is, then, the wit- 
ness to be given faith and credit because a person of high 
standing calls him as a witness; or is a reputable witness 
of high character and probity to be given little credence 
because of the character of the person who calls him as a 
witness? Certainly, no such rule obtains. Besides, the 
majority opinion assumes that the insurance company, or 
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those who contro! its policies and actions, are not of high 
character and standing. Again, this is mere assumption, 
not based upon any fact disclosed by the record. 

I respectfully submit that the trial court’s ruling in sus- 
taining the objection is right. I think the correct rule 
should be that, unless there are disclosed good reasons for 
offering such evidence, it should be excluded, and if it is 
brought to the attention of the jury they should be instruct- 
ed as to the purpose for which it was admitted, and to con- 
sider it for that purpose alone. 


ROSE and Day, JJ., concur in this dissent. 


OSCAR NELSON v. STATE OF NEBRASKA. 
FILED NOVEMBER 19, 1926. No. 25392. 


1. Criminal Law: MISDEMEANORS: JURISDICTION OF DISTRICT 
Court. A district court, in the exercise of its original, as dis- 
tinguished from its appellate, jurisdiction, is empowered to try 
and determine misdemeanors. 


APPEARANCE: ISSUANCE OF WARRANT. Where an 
information is properly filed by the prosecuting attorney and 
duly served upon the defendant named therein, who is per- 
sonally present in court and through his counsel attacks by 
motion the validity of the charges against him therein con- 
tained, the district judge may, in his discretion, call upon him 
to plead thereto, without previous issuance and service of war- 
rant upon any “complaint” including such charges. 


3. Jury: SELECTION oF PANEL. It is essential to fair and im- 
partial administration of justice that the list of sixty names 
from which the jury is drawn shall not be selected by officers 
having an interest in the result of the litigation to be tried 
by such panel. 


/4., 


é Where officers, who provide a jury list of 
sixty names, as required by section 9073, Comp. St. 1922, from 
which the jury panel challenged is drawn, at the time of the 
performance of such duties, in their individual capacities, in 
combination with members of a secret society, in which they 
also have memberships, engage in an endeavor to secure the 
conviction of a certain defendant, and for that purpose have 
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employed, or caused to be employed, and at their private ex- 
pense are compensating a detective to secure evidence and act 
as complaining witness and to institute the necessary criminal 
proceedings against, and to assist in securing the conviction of, 
such defendant, and where objection is timely made, it is error 
to refuse to quash the panel. 


ERROR to the district court for Phelps county: Lewis H. 
BLACKLEDGE, JUDGE. Reversed. 


S. A. Dravo and Bernard McNeny, for plaintiff in error. 
O. S. Spillman, Attorney General, and Lee Basye, contra. 


Heard before ROSE, DEAN, Day, GOOD, THOMPSON and 
EBERLY, JJ. 


EBERLY, J. 

The defendant, Oscar Nelson, was charged by informa- 
tion, filed in the district court for Phelps county, Nebraska, 
with the following: (1) That the defendant “did * ** 
have, possess, and permit intoxicating liquor to be in, upon, 
and about his premises and buildings, other than his pri- 
vate dwelling house,” etc.; (2) that the defendant did * * * 
carry and transport, for the purpose of sale, and did sell 
and deliver intoxicating liquor in an amount more than one 
pint, to wit, two pints,” etc. The third count was an at- 
tempt to charge a second offense under the provisions of 
chapter 106, Laws, 1925. Trial was had toa jury. A ver- 
dict of guilty was returned on counts 1 and 2. From the 
sentence of the district court, upon the verdict, the defend- 
ant appeals. 

The first question presented by the plaintiff in error, de- 
fendant below, is the right of the district court to hear 
and determine the case under the facts as they appear in 
- the record. The record discloses that a complaint was filed 
in the justice court on December 24, 1925. The exact terms 
of the complaint do not appear. It appears that on the 
complaint a warrant was issued and defendant arrested. 
The record of the magistrate also shows that on December 
24, 1925, defendant, Oscar Nelson, appeared, and upon read- 
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ing of the complaint he plead “not guilty,” and waived ex- 
amination, and was bound over to the district court for 
Phelps county, Nebraska. The court fixed a bond for his 
appearance at $2,000, which was furnished and approved. 
The information was filed in the district court on February 
15, 1926, and served on defendant the same day. The jour- 
nal entry of the district court, covering the trial of this 
case, discloses that on February 17, 1926, the defendant and 
his counsel being present, the cause came on to be heard. 
Then application was made and allowed for the appoint- 
ment of H. S. Dungan as assistant to the county attorney 
in the prosecution of this action, which was granted, de- 
fendant excepting. Application was then made on the part 
of the county attorney for the indorsement of additional 
names of witnesses upon the information, which application 
was allowed, defendant excepting. The defendant then pre- 
sented a motion to require the state to elect as between the 
information in this case and in another case of the docket 
of the court, which motion was denied. A. motion followed 
by defendant to strike count 3 out of the information and 
to quash the information and remand the case to the jus- 
tice of the peace for trial. The court quashed count 3 of the 
information, and held the defendant for trial in the dis- 
trict court upon the charges in counts 1 and 2, defendant 
excepting to the ruling. 

The defendant contends that the district court had no 
jurisdiction to try him, no “complaint” being. filed therein, 
and no warrant issued and served. But-defendant was pres- 
ent in court with his attorney, participating in the proceed- 
ings. 

In Cohoe v. State, 79 Neb. 811, which was a hearing in 
the district court of a complaint charging a crime, it was 
held: “When such complaint is filed in the district court 
and the person charged with crime in said complaint is 
present in court, the judge may in his discretion call upon 
the defendant to plead to the complaint, and proceed with 
the examination without the issuing of a warrant upon 
the complaint.” The principle announced in this case last 
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cited applies to proceedings on information and is con- 
trolling here. Therefore, under the facts in this case, no 
objections to the jurisdiction of the district court may be 
properly founded upon the theory that the issuance of a 
formal warrant by that court was essential. 

It being conceded that, after the third count of the in- 
formation had been quashed, the two counts then remaining 
charged offenses amounting to misdemeanors only, did the 
district court have jurisdiction to try and determine these 
two counts, or should it have remanded the case to a justice 
of the peace or other magistrate for trial? 

Section 10061, Comp. St. 1922, relating to grand juries, 
provides in part: “After the charge of the court, the grand 
jury shall retire * * * and shall proceed to inquire of and 
present all offenses whatever committed within the limits 
of the county in and for which they were impaneled and 
sworn.” Section 10072, Comp. St. 1922, provides: “Indict- 
ments found by a grand jury * * * shall be filed with the 
clerk (of the district court), who shall indorse thereon the 
day of their filing, and shall enter each case upon the ap- 
pearance docket, and also upon the trial docket of the term, 
as soon as the parties indicted have been arrested.” Sec- 
tion 10073, Comp. St. 1922, in effect, provides that the trial 
of all indictments returned shall be had in the district court 
for the county in which the same were found. 

It is plain that the words “all offenses” embrace misde- 
meanors, and it follows, therefore, that when the procedure 
is by indictment the district court has exclusive jurisdiction 
to hear and determine prosecutions for misdemeanors. 

Section 10086, Comp. St. 1922, provides: “The several 
courts of this state shall possess and may exercise the same 
power and jurisdiction to hear, try and determine prosecu- 
tions upon information, for * * * misdemeanors, *** to 
issue writs and process, and do all other acts therein, as 
they possess and may exercise in cases of the like prose- 
cutions upon indictments.” The language last quoted cer- 
tainly empowers the district court to try a misdemeanor 
charged in the information as a proper exercise of its orig- 
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inal, as distinguished from its appellate, jurisdiction. This. 
conclusion is supported by the further fact that section 
9989, Comp. St. 1922, which vests magistrates with juris- 
diction in all cases of misdemeanors (with certain limita- 
tions), expressly provides that the jurisdiction conferred is- 
“concurrent with the district court.” It being determined 
that the district court has original jurisdiction of the of- 
fense charged, the effect of the so-called waiver of prelim-- 
inary examination, disclosed by the record, cannot be con-- 
sidered at the present time for the reason that no plea in 
abatement was filed. Dinsmore v. State, 61 Neb. 418; Cof- 
field v. State, 44 Neb. 417; Meyers v. State, 104 Neb. 356;. 
Olsen v. State, 114 Neb. 112. 

It follows that the procedure followed in the district: 
court in the present case is not vulnerable to objections 
made, and that, under the facts in this case, the court com- 
mitted no prejudicial error in the appointment of an as-- 
sistant to the county attorney. . 

The substance of the fourth paragraph of defendant’s. 
motion to quash the panel of the petit jury, the overruling 
of which he assigns as error, was based upon the alleged 
disqualifications of the officers who selected the sixty names 
from which the panel was drawn. Oral evidence was. 
tendered by the defendant to support these objections made. 
Part of this was received, part excluded, and appears only 
in the form of offers of proof to which objections were sus- 
tained. 

Briefly summarizing, the effect of defendant’s record on 
this subject tended to establish that the “Imperial Order,. 
Knights of the Ku Klux Klan, Jurisdiction of Nebraska,” 
and an organization known as the “Ministerial Union of 
Holdrege,” combined together, hired O. O. Goben as a de- 
tective for the purpose of investigating and detecting crimes: 
against the liquor law, and “particularly against the de-. 
fendent; that A. F. Swanberg, county clerk and ex officio 
clerk of the county board, and certain members of the board 
of county commissioners, all of whom were klansmen, to-: 
gether with other members of the klan, contributed to a: 
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fund out of which $1,300 to $1,400 was paid to Goben as 
compensation for his services as a detective in the case 
against the defendant. Goben was the complaining witness 
in the instant case, and the officers complained of were the 
source of the jury list. 

Goben states in his evidence that he had a talk, in con- 
nection with his employment, with Mr. Ward and Mr. 
Schrack, then with Mr. Boles and Mr. Swanberg (county 
clerk) ; that Swanberg represented the klan (the inference 
is that Schrack and Boles represented the ministerial un- 
ion) ; that he had received the sum of $1,349.77 which was 
paid him by A. F. Swanberg; that he was also being paid 
the sum of $75 a week and expenses during the time spent 
in attending court of the present trial; that he had gone to 
the home of the defendant under an assumed name, and, 
with the money provided by Swanberg, acting for the so- 
cieties named, induced the defendant to sell him a carton 
containing a half case of whiskey. This transaction forms 
the basis of the charge brought against the defendant for 
which he was tried and convicted. 

Where officers, who are required by law to provide a jury 
list of sixty names, as required by sections 90738, 9074, 
Comp. St. 1922, from which the jury panel challenged is 
to be drawn, at the time of the performance of such duties. 
in their individual capacities, in combination with other 
members of a secret society, in which they have member- 
ships, engage in an endeavor to secure the conviction of a 
certain defendant, and for that purpose have employed, or 
caused to be employed, and at their private expense. are 
compensating a detective to secure evidence and act as com- 
plaining witness, to institute the necessary criminal pro- 
ceedings against, and to assist in securing a conviction of, 
such defendant, is such panel so selected thereby made sub- 
ject to motion to quash? 

This court is committed to the doctrine that it is essen- 
tial to the fair and impartial administration of justice that 
a jury shall not be selected by an officer having an interest 
in the result of the litigation. Policky v. State, 113 Neb. 
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858, is a case wherein this court held: “A sheriff is dis- 
qualified to select and summon a special panel of jurors to 
serve in a criminal case in which he is the prosecuting wit- 
ness.” 

The present case is not an instance of contributions to 
a fund being made without reference to a particular pros- 
ecution; the contributions were made for the prosecution 
of a particular case. And when this detective was em- 
ployed by certain of the officers charged with the duties of 
selecting the jury list, and others, constituting the society 
in question, such detective so employed is and remains the 
agent for said officers, as well as all other members of the 
association, for the purpose of his employment. 

The act of the agent is the act of the principal, and when. 
this detective, in the course of his employment, secured the 
evidence and went upon the stand as a complaining wit-- 
ness, he was, in fact and in law, the alter ego of his employ- 
ers. Commonwealth v. Moore, 148 Mass. 136. His pres- 
ence on the witness-stand and his act in instituting the 
prosecution was, in legal effect, their presence and their 
act. As we held the jurors summoned by the sheriff, who. 
was the complaining witness against the defendant, vulner- 
able to his challenge, so must we hold this jury, whose 
names were, in fact, designated by parties who were, in 
truth and in legal effect, complaining witnesses, vulnerable 
to the same objections. 

It follows, therefore, that the court erred in refusing to 
receive the evidence tendered, and in not permitting de- 
fendant to establish, if he could, the fact of membership 
by the officers, whose acts were questioned, in the society 
then. theretofore, and thereafter engaged in prosecuting 
him; that these officers in their individual capacity, to- 
gether with other members of the society, had hired a de- 
tective and contributed the funds. and that such detective 
was theretofore, and at the trial, still in the employ of the 
officers who prepared the jury list. Harjo v. United States, 
1 Okla. Cr. Rep. 590; Grisson v. State, 16 Okla. Cr. Rep. 
569; Koontz v. State, 10 Okla. Cr. Rep. 553. : 
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The conviction had and senténce imposed is therefore set 
aside and the case reversed and remanded for further pro- 


ceedings in the district court in accordance with this opin- 
ion. ; 


REVERSED. 


Note—See Criminal Law, 16 C. J. p. 153 n. 69; p. 298 
n. 44—Juries, 35 C. J. p. 260 n. 89; note in 20 L. R. A. n.s. 
1013; 16 R. C. L. 233. 


C. J. LORD, APPELLEE, V. LENHART M. SHULTZ ET AL., 
APPELLANTS. 


FILED NOVEMBER 19, 1926. No. 25409. 


1. Corporations: TITLE TO LAND: STATE ALONE MAy QUESTION. 
Notwithstanding the provisions of chapter 60, art. V (secs. 
5686-5690) Comp. St. 1922, where, in settlement of a bona 
fide indebtedness to a foreign corporation secured by a real 
estate mortgage and lawfully created, such corporation accepts 
and receives a transfer of real estate, situated in this state, in 
part other than that embraced in its mortgage, held, that its 
title to all or any portion of said land can be tested and chal- 
Jenged only by proceedings brought by the state for that 
purpose, 


CONVEYANCE oF LAND: Bona FIDE PurRcHASER. AI- 
though a corporation may have acquired real estate in such a 
manner as to render it subject to be escheated to the state by 
proper action begun for that purpose, yet if such corporation 
shall, prior to the commencement of such proceedings to escheat. 
make a bona fide sale’ or conveyance of said real estate for 
value, the purchaser at such sale will take a good title thereto. 


3. Gould v. Board of Home Missions, 102 Neb. 526. distinguished. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. ‘Affirmed. 


Morsman, Maxwell and Haggart, for appellants. 
Kehoe & Verret, contra. 


Heard before MorRRIsEy, C. J., ROSE, DEAN, Day, Goon, 
THOMPSON and EBERLY, JJ., and REDICK, DISTRICT JUDGE. 
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EBERLY, J. 


This is an action in the district court for Douglas county, 
Nebraska, for the specific performance of a valid, written 
contract for the sale of the following real estate: The south 
half of the northeast quarter, the north half of the south- 
east quarter, the southwest quarter of the southeast quar- 
ter, and the southwest quarter of section 6, township 18 
north, range 5 east of the 6th P. M. Plaintiff prevailed. 
From a decree in his favor, defendants appeal. 

By agreement of the parties, the case is here presented 
in the form of a case stated under rule 14 (94 Neb. XIIT) 
of this court. The question presented by the record for de- 
termination is whether a title to real estate, concededly 
otherwise good and merchantable, is to any extent or any 
degree impaired or invalidated by the following facts which 
appear as part of the record in the case. 

On October 2, 1922, John Arthur, then owner in fee sim- 
ple, mortgaged 200 acres of above land situated in east half 
of said section to the Thompson Realty Company, a for- 
eign corporation, to secure the sum of $21,000 then due and 
payable from the mortgagor to the mortgagee. On No- 
vember 21, 1923, pursuant to an agreement of settlement 
between John Arthur and the Thompson Realty Company, 
the 360 acres of land above described, including the 200 
acres mortgaged, and the southwest quarter of the section, 
not described in the mortgage, were by deed of general war- 
ranty conveyed to the Thompson Realty Company in fuil 
satisfaction of the indebtedness of John Arthur, the mort- 
gagor and grantor of the deed, and a release of the mort- 
gage was contemporaneously executed and delivered and 
recorded by the Thompson Realty Company. On November 
10, 1924, the title thus received by the Thompson Realty 
Company purports to have been conveyed by a deed of gen- 
eral warranty (and also by correction deed of later date) 
to the plaintiff herein. 

At the time of the above transactions the Thompson Real- 
ty Company was a corporation duly organized under the 
laws of North Dakota, in 1903, and authorized and em- 
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powered by that state to do a general real estate and loan 
business, with its principal office located at Cando, North 
Dakota. It also appears that on March 25, 1926, John 
Arthur duly executed and delivered to plaintiff a quitclaim 
deed quitclaiming to plaintiff all right, title, and interest 
of the grantor in and to the premises first herein described. 
So far as the record discloses, no action to enforce an es- 
cheat has been commenced by the state. These transfers to 
and from the Thompson Realty Company are a part of 
plaintiff’s chain of title upon which he relies to establish 
a good and merchantable title to said rea] estate, and the 
question for decision in this case is whether or not plain- 
tiff, on the facts above set forth, has a “good and merchant- 
able title” to the land. 

The questions presented are not free from difficulty. The 
provisions of our statutes, relating to the matter, seem to 
be the following: 

“Aliens and corporations not incorporated under the laws 
of the state of Nebraska are hereby prohibited from acquir- 
ing title to or taking or holding any land, or real estate, 
or any leasehold interest extending for a period for more 
than five years, or any other greater interest less than 
fee in any land, or real estate in this state by descent, de- 
vise, purchase or otherwise, only as hereinafter provided.” 
Comp. St. 1922, sec. 5687. 

“This article shall not, nor shall anything in the statutes 
of Nebraska, prevent the holders, whether aliens or cor- 
porations not organized under the laws of the state of Ne- 
braska, of liens upon real estate or any interest therein, 
whether heretofore or hereafter acquired, from holding or 
taking valid title to the real estate subject to such liens, 
nor shall it prevent any such alien or corporation from 
enforcing any lien or judgment for any debt or liability 
now existing, or which may hereafter be created, nor from 
becoming a purchaser at any sale made for the purpose of 
collecting or enforcing the collection of such debt or judg- 
ment: Provided, however, all lands so acquired shall be 
sold within ten years after the title thereto shall be per- 
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fected in such alien or foreign corporation, and in default 
of such sale within such time, such real estate shall revert 
and escheat to the state of Nebraska, as provided in this 
article.” Comp. St. 1922, sec. 5690. 

“Foreign corporations shall have the right to receive, 
take, purchase and hold, by mortgage or otherwise, any 
securities and liens executed, given or transferred or so in- 
tended to represent or secure loans upon or purchase-money 
of lands or other property situate or being in this state, 
and to sell, assign, transfer, and to sue upon, foreclose or 
otherwise enforce the same heretofore or hereafter ac- 
quired.” Comp. St. 1922, sec. 641. 

In a case between devisee and heir involving the effect 
of statutes, this court construed the provisions of sections 
5687, 5690, Comp. St. 1922, and held: ‘Under section 6278, 
Rev. St. 1913, corporations not incorporated under the law 
of the state of Nebraska are prohibited from taking or hold- 
ing lands in this state in trust for the use and benefit of 
another. The power to raise the question of the right of 
the corporation to take the property is not confined to the 
state, but the question may be raised by the heir or next 
of kin in an action to quiet title.” Gould v. Board of Home 
Missions, 102 Neb. 526. From this determination, Letton 
and Hamer, JJ., dissented. In this connection we assume, 
but do not decide, that the clause in the statutes in force, 
at the time this decision was made, “and it shall be the duty 
of the county attorney in the counties where such lands are 
situated to enforce forfeitures of all such lands as provided 
by this article,” relates to land acquired by corporations 
organized under the laws of other states as well as by land 
acquired by aliens, and for the purposes of this case it 
will also be assumed that specific performance of a contract 
will not be enforced at the instance of the vendor who 
fails to tender a “good and merchantable title’ to all the 
lands. But, even on the basis above indicated, is the doc- 
trine in Gould v. Board of Home Missions, supra, control- 
ling in the present case? 


t 
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The case cited, it is to be remembered, involves a will 
and arose between heirs of the deceased and his devisee. 
In the instant case the grantor, for a valuable considera- 
tion received from the grantee, executed a deed of general 
warranty which, in terms, conveys the fee simple title now 
questioned. 

This conclusion challenges our attention to Kennett v. 
Kidd, 87 Kan. 652. In this case the supreme court of Kan- 
sas say: ‘‘Counsel for the defendant cite Investment Co. v. 
Trust Co., 65 Kan. 50, holding that under the alien land 
act the state was the only party who could insist upon a 
forfeiture, but a different question was there involved and 
the decision is not applicable.” It may be said in passing 
that the Kansas statute in force when Investment Co. v. 
Trust Co., supra, was decided resembled very much our 
present alien act, and, in fact, some of its provisions were 
identical. This act (Laws 1891, ch. 3, sec. 1) expressly pro- 
vides: “That a nonresident alien, * * * or corporation in- 
corporated under the laws of any foreign country, shall 
not be capable of acquiring title to or taking or holding any 
lands or real estate in this state by descent, devise, pur- 
chase or otherwise,” except (the fact in the case of Invest- 
ment Co. v. Trust Co., supra, did not bring it within anv 
exception contained in this statute) ; nevertheless, the Kan- 
sas court held that a corporation, as owner of rights by 
purchase for valuable consideration in rea] estate or as 
purchaser for valuable consideration under the provisions 
of this act, could be challenged only by the state of Kansas, 
and that the state of Kansas only could insist upon for- 
feiture. Thus, it will be seen that the supreme court of 
Kansas, as well as other courts hereinafter referred to, 
concur in the view that a different rule applies where the 
party challenging the right of the opposing party to acquire, 
take or hold real estate, is an heir, and when the party 
challenging is the grantor or a person claiming by, through, 
or under some grantor. 

Statutes of wills, it has been justly observed, are enab- 
ling acts, and prior to the statute of 32 Henry VIII (5 St. 
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at Large, cap. 1) there was no general power at common 
law to devise land. The power was opposed to the feudal 
policy of holding lands inalienable without the consent of 
the lord. Our state has adopted the common law so far as 
applicable, and also has enacted a statute of wills. It 
would seem to follow that every person must therefore de- 
vise his lands in this state within the limitations of our 
statute or he cannot devise them at all; in other words, the 
power to devise must be exercised strictly in accord with 
the terms and conditions prescribed by the sovereign. 
United States v. Fox, 4 Otto (U.S.) 315. 

It is also to be remembered that an ordinary devisee does 
not ordinarily occupy the position of purchaser for value. 
Nor is the heir of a testator as to land devised, subject to 
estoppels created by deed. 

A will speaks only from the death of the testator; title 
is never in abeyance, but can be considered as passing only 
pursuant to a valid devise.e Under these circumstances 
there would appear to be no legal obstructions to an heir 
rightfully challenging the validity of a devise of any of 
the provisions thereof. This is the foundation on which 
the opinion in Gould v. Board of Home Missions, supra, 
really proceeds. On the other hand, in principle, a grantor 
who has received a valuable consideration for property con- 
veyed by his deed, executed and delivered, as well as all 
claiming by, through, or under him, would be estopped 
from interfering with the possession or the title of the 
grantee acquired thereby. 

It should be noted in passing that the writer of the opin- 
ion in Gould v. Board of Home Missions, supra, cites, in 
support of the principle announced in the syllabus, herein- 
before quoted, the following cases: United States v. Fox, 
4 Otto (U. 8S.) 315; Kennett v. Kidd, 87 Kan. 652; Proctor 
v. Board of Trustees, 225 Mo. 51; Matter of Estate of Mc- 
Graw, 111 N. Y. 66; De Camp v. Dobbins, 31 N. J. Eq. 671; 
Wunderle v. Wunderle, 144 Ill. 40. 

All of these cases involve the right of heirs claiming as 
such against persons and corporations disqualified to ac- 
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quire and hold real estate. In none of these cases were 
the opposing parties grantees for valuable consideration. 
‘Five of the six cases were between heir and devisee. , In 
three of the cases above named the court, in the opinion, 
while determining that an heir could rightfully raise the 
question of the right of the opposing party to take and hold 
real estate by right of inheritance or devise, and finding 
that, where such opposing party was prohibited from doing 
so by statute, the devise was void and the heir was a proper 
party to present the question, also took occasion during 
the course of the opinion to distinguish the cases then be- 
fore them from the cases wherein the grantor, or person 
claiming under him, seeks to recover from a grantee of a 
deed in conveyance executed and delivered. See Matter of 
Estate of McGraw, 111 N. Y. 66, De Camp v. Dobbins, 31 
N. J. Eq. 671, and Kennett v. Kidd, 87 Kan. 652. 

In short, not one of the cases cited in the opinion of Gould 
v. Board of Home Missions, supra, would be authority for 
the propositions of law therein laid down as applied to a 
grantee of a dd@ed executed and delivered for a valuable 
consideration. But all of the cases cited are unquestionably 
in point as controlling authority in the case then before our 
court. 

It may be said arguendo that under the provision of sec- 
tion 641, Comp. St. 1922, foreign corporations are given 
practically unlimited power to make loans, to take secu- 
rities therefor, “to sell, assign, transfer, and to sue upon, 
foreclose or otherwise enforce the same heretofore or here- 
after acquired.” This is an independent act passed in 1911 
and has never been construed by this court. There would 
seem no question in this view of our law of the right of 
the foreign corporation to make loans and enforce the same, 
not only by suits and foreclosures, but in addition to “‘other- 
wise” enforce the same. In view of this situation the fol- 
lowing rule is of interest: ‘Such a provision is intended 
to prohibit the company from purchasing, holding, or deal- 
ing in real estate directly, and in a manner unconnected 
with the lawful and proper management and control of its 
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business, and not to prevent it from acquiring an interest 
in land incidentally whenever, in the proper exercise of its 
powers, it becomes necessary for it to do so in order to 
protect its legal rights.” 2 Fletcher, Corporations, sec. 
1088. 

However, this view of the question has not been referred 
to or discussed by any of the briefs, and therefore in the 
determination of this suit we assume, though we do not 
decide, that while the Thompson Realty Company was 
owner of the title of the land involved in this action, espe- 
cially the 160 acres not covered by the mortgage, its title 
and ownership was subject to successful challenge by the 
state. 

However, the realty company has made a transfer of that 
title by properly executed deeds of conveyance to a pur- 
chaser for valuable consideration; and the second question 
to which we must address ourselves is: Does such purchaser 
take the title relieved from the claims of the state? 

This court, in effect, determined the affirmative of this 
question in Missouri Valley Land Co. v. Bushnell, 11 Neb. 
192, wherein it established the rule in this jurisdiction to 
be: “Where a corporation is incompetent by its charter 
to take a title to real estate, a conveyance to it is not void, 
but only voidable, and the sovereign only can object. It is 
valid until assailed in a direct proceeding for that purpose.” 
See, also, Coleridge Creamery Co. v. Jenkins, 66 Neb. 129. 
This conclusion seems to be supported by the weight of 
authority. State v. American Baptist Home Mission So- 
ciety, 96 W. Va. 447, 37 A. L. R. 200, and note; State of 
Oklahoma v. Benevolent Investment & Relief Ass’n, 107 
Okla. 228, 37 A. L. R. 190. 

This conclusion is in accord with the well-established 
principle of construction that all laws should be construed 
with the view of upholding, and not unsettling, land titles. 

It follows, therefore, that the title vested in plaintiff un- 
der the facts in this record at the time of the commencement 
of these proceedings in the court below was a ‘‘good and 
merchantable title,” and the judgment of the district court 
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in decreeing a specific performance is right and should 
be, and is, 


AFFIRMED. 


EUGENE L. BODGE, APPELLEE, V. SKINNER PACKING COM- 
PANY, APPELLEE: H. C. LypDICK, INTERVENER, 
APPELLANT. 


FILED DECEMBER 1, 1926. No. 24192. 


1. Appearance: JURISDICTION: WAIVER. An objection to the juris- 
diction of the court over the person of the defendant is waived 
by joining with it an objection to the jurisdiction over the 
subject-maiter. 


2. Receivers: OBJECTION TO JURISDICTION. An objection to juris- 
diction over the person is personal to the defendant, and cannot 
ordinarily be urged by an intervener. 


PERMISSION TO SuE. A foreign receiver may be given 
permission to sue in the courts of this state. 


Parties. A foreign receiver is a proper party plain- 
tiff in a proceeding for the appointment of an ancillary receiver 
in this state. 


ANCILLARY RECEIVERS." An appointment of a receiver 
‘is an ancillary and provisional remedy, and, ordinarily, will not 
be made upon an original application, except in aid of the 
relief sought in the main case upon which it is dependent; but, 
where a general receiver for a corporation has been appointed 
by a court of the state of its domicile, having jurisdiction, the 
courts of this state may, in the exercise of proper discretion, 
appoint ancillary receivers in aid of the court of primary 
jurisdiction. 


The pendency of a cause in a foreign state, 
in Which a receiver has been appointed, is sufficient to authorize 
the appointment of an ancillary receiver in this state. 


_ APPEAL from the district court for Douglas county: 
CHARLES A. GOSS, JUDGE. Affirmed. 
Fay H. Pollock, for appellant. 


Congdon & Finlayson and William Ritchie, Jr., contra. 
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Heard before MOorRRISSEY, C. J., ROSE, DAY, GooD and 
THOMPSON, JJ., and REDICK, DISTRICT JUDGE. 


PER CURIAM. 

Eugene L. Bodge was duly appointed receiver of the 
Skinner Packing Company, a Maine corporation, by the 
courts of that state. He subsequently brought this action 
in the district court for Douglas county and prayed for 
the appointment of an ancillary receiver for the assets of 
the corporation located in Nebraska. In his petition he 
alleged that, by virtue of his appointment by the courts of 
Maine as receiver of the defendant corporation, he was 
authorized to bring actions in other states for the appoint- 
ment of ancillary receivers, and alleges that the corpora- 
tion was insolvent and threatened with numerous suits by 
stockholders, creditors and others. Defendant corporation 
entered a voluntary appearance, waived notice, admitted 
the allegations of plaintiff’s petition, and joined in plain- 
tiff’s prayer for the appointment of an ancillary receiver. 
An ancillary receiver was thereupon appointed on Decem- 
ber 28, 1923. 

On January 25, 1924, one Lydick, a stockholder in de- 
fendant corporation, filed a petition of intervention and a 
demurrer on behalf of himself and all others similarly sit- 
uated, by which he attacked the validity of the appointment 
of the ancillary receiver. He alleged that the Maine court 
had no jurisdiction to appoint a receiver, and therefore 
the Nebraska courts had no authority to appoint an an- 
cillary receiver. He prayed that the appointment of the 
receiver in Nebraska be vacated and the cause dismissed. 

The record shows that defendant corporation was organ- 
ized in the state of Maine; that the corporation had been 
financed by the sale of corporate stock and was the owner 
of a valuable packing and cold-storage plant in the city of - 
Omaha, Nebraska; but the corporation was unable to meet 
its obligations, and was temporarily insolvent, and was 
threatened with many suits based upon alleged fraudulent 
representations in the sale of its capital stock. 
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It appears that prior to the application to the courts of 
Maine for the appointment of a receiver, by two officers of 
the corporation, a receiver had been appointed by the fed- 
eral district court for Nebraska, and such receiver was then 
in possession of the property of defendant corporation. The 
record also shows that the application for the appointment 
of a receiver that was made in Maine was for the purposé 
of conserving the assets of the corporation outside of Ne- 
braska, and that the ancillary proceedings herein involved 
were brought after the discharge of the receiver appointed 
by the federal court and in pursuance of the authority and 
direction of a supplemental decree of the Maine court. 

The trial court found that Lydick had the right to inter- 
vene and be heard in the premises, but that his petition 
of intervention was without merit, overruled his demurrer 
and dismissed his petition of intervention. 

The intervener, as appellant in this court, makes a num- 
ber of assignments of error which may be reduced to four 
propositions which will be considered. 

J. The Maine court was without jurisdiction to appoint 
a receiver. Assuming that intervener may raise this ques- 
tion, the point is not well taken, as it appears from the 
record that the statutes of that state specifically authorize 
such action in cases of domestic corporations (Rev. St., ch. 
51, sees. 82 and 83) and the decree of that court must be 
given full faith and credit. Sands v. Greeley & Co., 88 Fed. 
130. 

2. The district court for Douglas county had no juris- 
diction over the person of Skinner Packing Company. With 
this was joined an objection to the jurisdiction over the 
subject-matter. The company by its president and attorney 
entered a voluntary appearance in that court, and the prin- 
cipal point here is that, a receiver having been appointed 
in Maine and an injunction issued prohibiting the ccrpo- 
ration and its agents from exercising corporate franchises 
and privileges, the subsequent election of Campbell as pres- 
ident and his voluntary appearance for the corporation were 
void. Whether either of these acts constituted an exercise 
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of corporate franchises and privileges we need not decide, 
as the right to question jurisdiction of the person is per- 
sonal to the corporation defendant. Moreover, by object- 
ing to jurisdiction of the court over the subject-matter and 
the filing of a general demurrer, all objections to jurisdic- 
tion of the person are waived. Summit Lumber Co. v. 
Cornell-Yale Co., 85 Neb. 468; Lillie v. Modern Woodman 
of America, 89 Neb. 1. And, again, there can be no doubt 
a summons issued and served upon the president or other 
chief officer of defendant would have invested the court 
with jurisdiction of the person, and we perceive no good 
reason to attribute less efficacy to a voluntary appearance 
and answer. 

8. The receiver appointed by the Maine court has no 
capacity to sue. No doubt the general rule is that the au- 
thority of a general receiver, to whom title to the assets 
of a corporation has not been transferred, has no authority, 
as such, beyond the jurisdiction of the court appointing 
him; but it is quite generally held that, with the consent 
of the courts of a foreign jurisdiction, he may sue or de- 
fend, and especially in actions for the appointment of an- 
cillary receivers to assist in carrying out the decree of the 
court appointing him. Shinney v. North American Sav- 
ings, Loan & Bldg. Co., 97 Fed. 9; Buswell v. Order of the 
Iron Hall, 161 Mass. 224; Bidlack v. Mason, 26 N. J. Eq. 
230; Ward v. Foulkrod, 264 Fed. 627. The only case 
brought to our attention as holding the contrary, Mabon v. 
Ongley Electric Co., 156 N. Y. 196, is not in point. The 
appointment was refused in that case as unnecessary, as. 
the foreign receiver had full authority to sue in New York. 

4. The principal contention of intervener is that the 
district court had no jurisdiction to appoint a receiver. He 
says: “Except where statutes provide otherwise, receiver- 
ship is a purely ancillary remedy, and a receiver is only ap- 
pointed as an incident to the principal relief sought.” 

That ordinarily the appointment of a receiver is an an- 
cillary remedy, for the purpose of aiding the court in the 
granting of appropriate relief in the main suit upon which 
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it is dependent, is well settled in this state. Vila v. Grand 
Island Electric Light, Ice & Cold Storage Co., 68 Neb. 222; 
Smiley v. Sioux Beet Syrup Co., 71 Neb. 586. But the ques- 
tion of the appointment of an ancillary receiver in aid of 
a receiver appointed by the courts of a foreign state is new 
in this jurisdiction. In the federal courts the practice is 
well established to appoint ancillary receivers in cases 
where a receiver has been appointed by a state court or 
federal court of another state or district, when the defend- 
ant corporation has property in the district in which the 
application is made, and which is sought to be collected 
and preserved, in order to aid the court of primary juris- 
diction to accomplish the purposes for which the original 
action was brought. Haydock v. Fisheries Co., 156 Fed. 
988; Sands v. Greeley & Co., 88 Fed. 180; Shinney v. North 
American Savings, Loan & Bldg. Co., 97 Fed. 9; Williams 
v. Hintermeister, 26 Fed. 889; Ward v. Foulkrod, 264 Fed. 
627; Lewis v. American Naval Stores Co., 119 Fed. 391. 
The same doctrine has been established in a number of 
states. National Trust Co. v. Miller, 33 N. J. Eq. 155; 
Scaife v. Scammon Investment & Savings Ass’n, 71 Kan. 
402; Irwin v. Granite State Provident Ass’n, 56 N. J. Eq. 
244; Evans v. Pease, 21 R. I. 187. 

The petition in this case asked only for the appointment 
of an ancillary receiver, and therefore cases discussing the 
jurisdiction of the court to appoint receivers upon an orig- 
inal application therefor are not controlling. However, it 
is insisted that there must be a main case pending in aid 
of which this appointment is sought, and this may be con- 
ceded; but, so far as this point is concerned, it seems from 
all the cases above cited that the courts considered the pen- 
dency of appropriate proceedings in the foreign court as 
meeting this requirement, and it was expressly so stated 
in Scaife v. Scammon Investment & Savings Ass’n, 71 Kan. 
402. 

Finally, it being conceded that a foreign receiver has no 
standing in courts of another state, the doctrine of comity 
would seem to require either that such authority be granted, 
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or that the other state appoint its own receiver in aid of 
the court of primary jurisdiction, as otherwise it would be 
practically impossible to properly adjust the affairs of an 
insolvent corporation having Property in several jurisdic- 
tions. 

AFFIRMED. 


STATE, EX REL. 0. S. SPILLMAN, ATTORNEY GENERAL, V. 
FARMERS STATE BANK OF ADAMS: E. J. DEMPSTER, 
RECEIVER, APPELLEE: UNION AUTOMOBILE IN- 
SURANCE COMPANY, CLAIMANT, 

APPELLANT. 


_aUEED DECEMBER 1, 1926. No. 25267. 


* APPEAL froni the district court for Gage county :- WILLIAM 
J. Moss, JUDGE. Reversed. 


G. E. Hager and L. R. Doyle, for appellant. 
C. M. Skiles and Homer L. Kyle, contra. 


Heard before MORRISSEY, C. J., ROSE, DEAN, DAY, GOOD, 
THOMPSON and EBERLY, JJ. 


PER CURIAM. 

This action arises out of the failure of the Farmers State 
Bank of Adams, Nebraska, and involves the question as to 
whether three certificates of deposit, issued by that bank 
to the Union Automobile Insurance Company, hereinafter 
called the claimant, should be allowed as preferred claims 
and ordered payable out of the depositors’ guaranty fund. 

Claimant presented to the receiver, for allowance as pre- 
ferred claims, four certificates of deposit—two for $2,000 
each and two for $1,500 each. The receiver objected to 
the allowance of any of the claims, on the theory that the 
certificates did not represent valid and bona fide deposits 
made in the bank, such as are entitled to priority and pay- 
ment out of the guaranty fund. The court found and de- 
termined that one of the certificates for $2,000 was a valid 
deposit and entitled to preference and payment out of the 
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guaranty fund, but found that the other three certificates, 
aggregating $5,000, were not entitled to preference, but 
were allowable as general-claims against the bank. Claim- 
ant has appealed. 

The real question in controversy in this case is whether 

or not the three certificates represent deposits which were 
made pursuant to a collateral agreement and in contraven- 
tion of section 39, ch. 191, Laws 1923, which was in force 
at the time of the transaction herein involved. Said sec- 
tion provides: ‘No state bank shall receive any deposit 
upon any collateral agreement or condition other than an 
agreement for length of time to maturity and rate of in- 
terest, and no money deposited in any such bank, upon any 
such collateral agreement or condition, shall be guaranteed 
by the depositors’ guaranty fund.” 
* There are several assignments of error, only two of which 
will be considered: First, that the allegations in the re- 
ceiver’s pleading, in the nature of an answer, are insufii- 
cient to present the defense that the deposits in question 
were made upon a collateral agreement. It is true that the 
allegations in this respect are quite general, but they were 
sufficient to advise claimant that the receiver was contest- 
ing the allowance of the claims as preferred, on the theory 
that they were not bona fide deposits, such as are entitled 
to the protection of the depositors’ guaranty fund. Had 
claimant desired a more specific and definite statement of 
the receiver’s defense, he should have made timely appli- 
cation therefor. This he failed to do. In view of the fact 
that the pleading was not attacked, it should receive a lib- 
eral construction. We are of the opinion that, in the ab- 
sence of a request for a more definite statement of the evi- 
dence, the answer is sufficient to raise the defense relied 
upon. 

The second assignment is that the judgment is not sup- 
ported by the evidence. The judgment of the court, deny- 
ing three of the certificates a preference, was undoubtedly. 
based upon the belief that the deposits were made upon a 
collateral agreement. It is the contention of the receiver 
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that the deposits were made pursuant to an agreement with 
the insurance company that it would make such deposits 
in consideration of the cashier of the bank acting as agent 
for writing insurance in the company, and that the vice- 
president of the insurance company procured the $5,000 
deposit to be made upon an agreement that the bank would 
loan him personally $2,500. 

From the record it appears that in the early part of 
1923, Larson, the cashier of the Farmers State Bank, was 
appointed agent of the Bankers National Life Insurance 
Company. Thereafter the said insurance company made 
time deposits in the bank as follows: April 12, 1923, 
$2,000, July 17, 1923, $5,000, for both of which certificates 
of deposit were issued. It further appears that, pursuant 
to an agreement between Larson and the vice-president of 
the insurance company, when insurance was written by 
Larson the premiums received were deposited in the bank 
to the credit of the insurance company, and there was an 
agreement between them that these premium deposits 
should remain for some time. The only tangible evidence 
as to any collateral agreement with reference to the two 
time deposits is the circumstance that the deposits were 
made shortly after Larson was appointed agent; that near 
the time when the $5,000 was deposited the bank made a 
loan of $2,500 to the vice-president of the insurance com- 
pany, and a letter written by the vice-president to Larson 
on the 25th of June, 1923, from which the following is an 
excerpt: “In regard to the company drawing out money, 
we would not draw out any deposits we made with you, 
but simply withdraw that part of the deposit which was 
represented by premiums written, and this was according 
to my agreement with you.” Larson was the only witness 
called, and he testified that this statement in the letter had 
reference to the premium account in the bank and had no 
reference to the time deposits. In this he is corroborated 
by the fact that shortly before the date of this letter the 
insurance company had withdrawn from the premium ac- 
count in the bank the sum uf $936. The whole tenor of the 
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detter indicates that the bank, or some of its officers, had 
protested against withdrawal of these funds; hence, the 
Jetter of the vice-president. A careful reading of the letter 
indicates that the language therein, referring to an agree- 
ment, has reference to the premium account, or deposit of 
premiums, in the bank, and not to the time deposits. 

We think the evidence is wholly insufficient to show that 
either the $2,000 or the $5,000 deposit was made upon any 
collateral agreement. The positive testimony of Mr. Lar- 
son is to the contrary and this testimony is sufficient to 
overcome any suspicion that might arise from the circum- 
stances detailed. These two certificates were sold by the 
Bankers National Life Insurance Company to the claim- 
ant in this case, and when they matured the bank issued 
to the claimant the four certificates of deposit forming the 
basis of the claim in controversy. The evidence clearly 
shows that the sums of $2,000 and $5,000 were deposited 
in the bank, and further shows that the deposits were not 
made under any circumstances which violate or transgress 
any provision of the bank guaranty law. 

It follows that the judgment of the district court, in so 
far as it denies preference to the three certificates of de- 
posit, aggregating $5,000, and adjudges that they are not 
payable out of the guaranty fund, is erroneous and should 
be reversed. On the record as presented, judgment should 
have gone for claimant on all four certificates, allowing 
them as preferred claims payable out of the guaranty fund. 

The judgment of the district court is reversed and the 
cause remanded. 

REVERSED. 


WILLIAM MYERS, APPELLANT, v. UNION NATIONAL BANK 
OF FREMONT, APPELLEE. 
FILED DECEMBER 1, 1926. No. 24990. 


1. Fraud: Proor. “To maintain an action for damages for false 
representation, the plaintiff must allege and must prove what 
representation was made; that it was false and so known to be 
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by the defendant charged with making it, or else was made with- 
out knowledge as a positive statement of known fact; that the 
plaintiff believed the representation to be true; that he relied 
on and acted upon it, and was thereby injured.” Scovel v. 
Isham, 118 Neb. 238. 

DIRECTION OF VERDICT. Evidence examined, and held 
insufficient to establish fraud as against the defendant; and 
that the court did not err in directing a verdict for the de- 
fendant. 


APPEAL from the district court for Dodge county: ANSON 
A. WELCH, JUDGE. Affirmed. 


Dolezal, Spear, Mapes & Stevens and J. C. Cook, for ap- 
pellant. 


Courtright, Sidner, Lee and Gunderson, Contra. 


Heard before MoRRISSEY, C. J., ROSE, DEAN, DAY, GOOD, 
THOMPSON and EBERLY, JJ. 


Day, J. 

As frequent mention will be made in the course of this 
opinion to the Union National Bank, the First National 
Bank, and the Fidelity Trust Company, all of Fremont, 
Nebraska, they will, for the sake of brevity, except as oth- 
erwise designated, be referred to respectively as defendant, 
the bank and the trust company. 

The plaintiff brought this action to recover from the de- 
fendant $9,400, with interest thereon from September 5, 
1921, as damages claimed to have been sustained by him 
by reason of certain representations made by the bank, 
which plaintiff relied upon and believed to be true in pur- 
chasing:a debenture for $9,400 issued by the trust company ; 
that the representations were false and that plaintiff was 
damaged thereby. The representations alleged to have 
been made by the bank were that the debenture was secured 
by first mortgages on real estate; that the mortgages were 
held in trust by the bank for the benefit of the debenture 
holders. There was also a charge of conspiracy between 
the bank and the trust company to issue the debenture of 


VoL. 115] SEPTEMBER TERM, 1926. 51 
Myers v. Union Nat. Bank. 


the trust company for the purpose of defrauding the pub- 
lic and the plaintiff, by falsely representing that the de- 
bentures were secured by first farm mortgages and that the 
same were held in trust by the bank for the protection of 
the debenture holders. There is no charge of wrongdoing 
on the part of defendant, but it is sought to be held liable 
for the tortious acts of the bank by reason of a contract, 
to which future reference will be made. 

The answer of defendant denied that any fraudulent 
representations were made by the bank, denied the exis- 
tence of any conspiracy between the bank and the trust 
company, and denied generally the allegations of the peti- 
tion, except the formal allegation respecting the corporate 
capacity of the several institutions. As an affirmative de- 
fense, the answer alleged that the bank, in assuming to act 
as trustee for the holders of the debentures issued by the 
trust company, was acting beyond the scope of its charter 
as a National Bank, and the acts of its officers in that re 
gard were ultra vires and not binding on the bank. 

At the close of the testimony on behalf of the plaintiff, 
on motion of the defendant, the court directed the jury 
to return a verdict for defendant, which was done, and 
thereupon judgment was entered dismissing plaintiff’s ac- 
tion. From this judgment, plaintiff has appealed. The 
ruling of the court on the motion to direct a verdict pre- 
sents the principal error complained of by the plaintiff. 

At the outset it may be observed that the action is 
brought solely against the defendant, and its liability, if 
any, rests upon a contract by which it is claimed it assumed 
the tort liability of the First National Bank. It appears 
that the First National Bank failed and a receiver was duly 
appointed to wind up its business affairs. With the ap- 
proval of the court, a contract was entered into between 
the defendant and the receiver by which defendant took 
over the assets of the failed bank, with certain exceptions, 
and in consideration thereof agreed to assume and carry 
out all of the liabilities and obligations of the failed bank, 
with certain exceptions not material to our present inquiry. 
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Under the issues tendered by the petition, in order to 
hold defendant liable, it was necessary for the plaintiff to 
establish actual fraud perpetrated by the bank in inducing 
the plaintiff to purchase the debenture, or the existence 
of a conspiracy between the bank and the trust company 
to commit the fraudulent acts complained of, coupled with 
proof of the fraud on the part of the trust company. If 
a conspiracy to commit the fraudulent acts had been shown, 
then the acts and doings of the several conspirators in: 
carrying out the fraudulent scheme would be binding on the 
bank and the trust company alike. 

The record shows that the bank was chartered under the 
banking laws of the United States and the trust company 
was organized in 1911 under the laws of this state. These 
two institutions, at the time of the happening of the mat- 
ters complained of, had their respective places of business 
on the same floor of a large building, and while each had 
a separate street entrance the interior arrangement was 
such that there was ready access from one to the other both 
in front and behind the counter. 

It appears that on March 5, 1920, the plaintiff called at 
the bank and inquired of one of the officers the amount 
of interest the bank would pay on deposits. In the course 
of conversation the officer suggested to the plaintiff that he 
see the trust company and inducted him to the door of that 
institution. The plaintiff then talked to Mr. Donahue, sec- 
retary and treasurer of the trust company, who told him 
that the trust company was issuing debentures secured by 
first farm mortgages upon which it paid 5 per cent. Dur- 
ing the conversation between plaintiff and Donahue, none 
of the officers of the bank were present. We quote a part 
of the plaintiff’s testimony: “Q. Now, then, Mr. Myers, 
with reference to the security back of it, the mortgages 
that secured it, what did Mr. Donahue say about that? A. 
I said, Donahue, when I put it in there I don’t want it 
loaned on anything only first mortgages. Q. What did 
he say? A. He said if they found a second mortgage in 
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the building the doors would be closed, and when I found 
the doors were closed I supposed they had found one. He 
said the inspector would come around, and if there was a 
second mortgage in that building the doors would be closed, © 
and when I heard of it I supposed they had found one. 
Now, sir, that is straight.” He further testified in answer 
to a question: “He told me not to worry, not to lose any 
sleep, because I was perfectly safe. The trust company 
was perfectly safe, not to worry a minute. He said, ‘The 
trust company is solid and all right.’ And I took his word 
for it that far. Q. Now, with reference to the bank, what 
did Mr. Donahue tell you about the signature of the bank? 
Why was it to be signed by the bank? A. He went right in 
there and they signed it.while I was still there, the same . 
day it was wrote out. I stood right near the door when they 
signed it up.” He further testified that when the deben- 
ture became due it was renewed for another twelve months. 
On cross-examination, he testified that he gave Donahue 
a check or draft or something of that kind on March 5, 
1920; that Donahue made out the debenture and went to 
the forward part of the building and somebody in the bank 
signed it. 

The debenture, delivered to the plaintiff March 5, 1920, 
and the renewal thereof in 1921 are identical in form. The 
debenture, upon its face, recited that the trust company 
had received from William Myers and Betsy Ann Myers 
$9,400 in trust, which it agreed to repay to either of the 
above named parties or the survivor on the surrender of 
the certificate March 5, 1921, with interest at 5 per cent. 
per annum, payable semiannually. The certificate was re- 
newed March 5, 1921, due and payable one year from date. 
The record is silent as to what, if anything, was said at 
the time of the renewal. Both certificates also contained 
a recital as follows: 

“The funds represented by this certificate are invested 
in notes secured by first farm mortgages which are depos- 
ited with and held by the First National Bank of Fremont, 
Nebraska, as trustee in trust for the owner and holder of 
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this debenture. The proportion of said notes equal to the 
first mentioned amount, together with a pro rata interest 
in the security given, is and shall be considered the collat- 
eral property of the owner and holder of this debenture, 
but no right herein set forth shall affect the right of said 
Fidelity Trust Company to accept payment on such depos- 
ited securities, to execute and deliver releases of mortgages 
paid, or to substitute securities of equal value with said 
trustee, provided that all such securities either in the initial 
deposit or in substitution for withdrawn securities shall be 
such as to comply with laws of the state of Nebraska gov- 
erning the investment of funds of trust companies.” 

On the back of the debenture was a certificate as follows: 

“Trust Deposit Certificate. Securities referred to in the 
within debenture have been deposited with us by the Fi- 
delity Trust Company to be held in trust for the holder of 
the debenture and subject to its terms. (Signed) First 
National] Bank, Fremont, Nebraska, by H. Beckman, Vice- 
president.” 

It appears that on March 5, 1920, when the debenture 
was issued the total amount of outstanding debentures was 
$270,234.46 and the outstanding mortgages held by the 
trust company, including those which had been deposited 
in trust with the Bank, were $350,633.75. The trust com- 
pany kept no separate account of the mortgages and seci- 
rities held by the bank in trust, but it appears from the 
statement made by the trust company to the banking de- 
partment of the state June 30, 1920, that the bank was 
holding mortgages in trust for the debenture holders on 
that date amounting to $122,725. From this, we think it 
may fairly be assumed that the trust company did not have 
on deposit with the bank mortgages of the face value any- 
where near equa] to the amount of debentures issued March 
5, 1920. On March 5, 1921, when the original debenture 
was renewed, the total outstanding debentures were $214,- 
418.63 and the total mortgage loans held by the bank $98,- 
563.75. In any view which may be taken of the evidence, 
it would seem that the trust company did not have on de- 
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posit with the bank first farm mortgages to secure the 
amount of debentures issued. 

Both institutions closed their doors October 31, 1921, and 
receivers were appointed respectively to close up the busi- 
ness. By order of the court the receiver of the bank turned 
over to the receiver of the trust company mortgages and 
securities held by the bank in trust. These securities con- 
sisted of first mortgages, village warrants, certificates of 
deposit, bank stocks, bonds, and miscellaneous securities of 
the approximate value of $275,000. Many of these secu- 
rities were second mortgages, some were mortgages on city 
property, and a large amount of stock in corporations in 
which the president of the trust company was interested. 
At the time of the trial in May, 1925, the receiver of the 
trust company had been able to collect an amount sufficient 
to pay a 10 per cent. dividend on the outstanding deben- 
tures. 

We think it a fair inference from the testimony that the 
stock securities amounting to many thousands of dollars 
were worthless. There is no testimony, however, as to the 
value of these stocks and bonds at the time they were placed 
in trust in the bank as security for the debentures. What- 
ever may be said of the fraudulent character of the trans- 
action as between the plaintiff and the trust company, the 
question still remains as to whether the bank participated 
in the fraudulent representations. In Scovel v. Isham, 113 
Neb. 238, the rule is stated as follows: ‘To maintain an 
action for damages for false representation, the plaintiff 
must allege and must prove what representation was made; 
that it was false and so known to be by the defendant 
charged with making it, or else was made without knowl- 
edge as a positive statement of known fact; that the plain- 
tiff believed the representation to be true; that he relied 
on and acted upon it, and was thereby injured.” An ex- 
amination of the evidence fails to disclose that any actual 
representation was made by the bank, as an inducement to 
the plaintiff to invest his money in the debenture bond. 
The plaintiff’s own testimony is to the effect that at no time 
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did he talk to any officer of the bank. It is true that there 
was an interlocking of directors in each institution. In 
1921 there were nine common directors out of a total of - 
fifteen. In 1920 the record as to who constituted the di- 
rectors of the trust company is not entirely clear. At the 
time of the transaction there were no common officers in 
the two institutions. The trust company kept an account 
with the bank and there was frequent interchange of busi- 
ness between them. ; 

It will be noted that the certificate of the bank on the 
back of the debenture recites: “Securities referred to in 
the within debenture have been deposited with us by the 
Fidelity Trust Company to be held in trust for the holder 
of the debenture and subject to its terms.” On the face 
of the certificate is a recital that the debenture is secured 
by first farm mortages, but it also states that the trust 
company has the right to accept payment on such deposited 
securities, to execute releases of mortgages paid, or to sub- 
stitute securities of equal value with the trustee, provided 
that the substituted securities shall be such as shall comply 
with the laws of the state of Nebraska governing the in- 
vestment of trust funds. Section 8068, Comp. St. 1922, de- 
fines the power of trust companies. Subdivision 7 thereof 
prescribes what securities a trust company may hold, and, 
among others, designates state, county and municipal 
bonds, stocks, warrants, bills of exchange, notes, mortgages 
and other investment securities, with a limitation that a 
trust company may not hold bonds upon which the interest 
has been in default for a period of two years preceding the 
date of purchase, and stocks that have not earned annual 
dividends. of at least 4 per cent. for at least three years 
just prior to the date of purchase. Construing the lan- 
guage of the debenture in connection with the statute, it 
would seem that the trust company had the right in good 
faith to substitute, for the first farm mortgages, the stocks, 
bonds, warrants and other securities found in the posses- 
sion of the bank, and that the obligation of the bank was 
fulfilled by safely holding the securities deposited with it. 
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The bank had no discretion in the selection of the secu- 
rities. 

If we consider the plaintiff’s case resting upon the parole 
representation of Donahue, it would seem quite certain that 
the bank would not be held for his fraudulent statement, 
because the evidence fails to show that the bank partici- 
pated in the wrongdoing. If we consider the case as based 
upon the representations set out on the face of the deben- © 
ture, together with the certificate of the bank on the back 
thereof, then, as hereinbefore shown, the trust company, 
in exercise of good faith in the substitution of the securities, 
had the right to do just what it did do. 

Is there any evidence of conspiracy between the bank 
and the trust company so that the bank would become liable 
for the acts and representations of the trust company? 
There is evidence that the trust company kept a checking 
account with the bank, and several instances when the bank 
charged the trust company’s account with certain notes 
aggregating large sums, and that some of the notes ulti- 
mately proved to be worthless, but the record does not show 
whether the trust company had previously received credit 
in its account for these same notes, or whether it was a 
sale of the notes by the bank to the trust company or 
whether the notes were regarded as good at the time of 
the transaction. The record also shows that an officer of 
the bank had sold to the trust company a large block of 
stock which proved to be worthless, but there is no proof 
as to its worth at the time of the sale. The mere fact that 
a majority of the directors were common to both companies 
does not in itself prove a conspiracy. These instances are 
referred to as showing the weakness of the evidence as 
tending to show a conspiracy to defraud the plaintiff. 

From an examination of the record, we conclude that the 
proof fails to establish any misrepresentation on the part 
of the bank which induced the plaintiff to purchase the 
debenture, and that no conspiracy between the bank and 
the trust company has been proved, so that the bank became 
answerable for the wrongdoing of the trust company. It 
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appears that Betsy Ann Myers died before the maturity 
of the debenture and under its terms the plaintiff became 
‘the survivor. 

The trial court directed the jury to return a verdict for 
defendant upon the theory that it was an ultra vires act 
for the bank to become a trustee and therefore in no event 
could the bank be held liable. A. considerable portion of 
the briefs are taken up with the discussion of the legal 
question presented by the ultra vires plea. However, in 
the view we have taken of the evidence, we deem it unneces- 
sary to discuss this question. Finding no reversible error 
in the record, the judgment of the district court is 

AFFIRMED. 


THOMAS B. WARD, ADMINISTRATOR, APPELLANT, V. THOMAS 
GEARY, APPELLEE. 


FILED DECEMBER 1, 1926. No. 25428. 


Appeal and Error: FINAL ORDER. When, in an equity case, this 
court upon an appeal directs the district court to enter a dif- 
ferent judgment than the one appealed from, the defeated party 
may, within three days from the rendition of the judgment in 
the district court and within the term, file a motion for a new 
trial, under section 8825, Comp. St. 1922. In such cases an 
order granting a new trial is not a final order and no direct 
appeal will lie therefrom. If there is error in such ruling, it 
may be reviewed only after a final disposition of the case. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Appeal dismissed. 


John P. Breen and A. H. Murdock, for appellant. 
S. L. Winters, contra. 


Heard before MorrRIsSEY, C. J., ROSE, DEAN, DAY, Goop, 
‘THOMPSON and EBERLY, JJ. 


Day, J. 
This case is before us on a motion to dismiss the appeal 
for want of jurisdiction, the point being that there was no 
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final order of the district court, from which alone an appeal 
would lie. At the same time the motion was argued, coun- 
sel for the respective parties argued and submitted the case 
on its merits, to be considered only in the event of the over- 
ruling of the motion. 

The action was originally brought in equity by Thomas 
B. Ward, administrator of the estate of James Carroll, 
deceased, against Thomas Geary, to recover a sum of money 
which the administrator claimed belonged to the estate of 
James Carroll, deceased. The petition was framed upon 
the theory that the money in the hands of Geary was a 
trust fund; prayed that it be so declared and that an ac- 
counting be held. 

The defendant answered that the money in his possession 
was a gift from Carroll. Upon a trial of the issues present- 
ed by the pleadings, the lower court found in favor of de- 
fendant Geary and entered judgment accordingly. From 
this judgment the plaintiff took an appeal to this court, 
where, upon a trial de novo, the judgment of the district 
court was reversed, with directions to enter judgment in 
favor of the plaintiff for $9,940 with interest thereon from 
the time the action was begun until the entry of the judg- 
ment. Ward v. Geary, 114 Neb. 50. 

On January 25, 1926, in obedience to our mandate, the 
district court entered judgment against defendant Geary 
for $13,940.85. On January 28, 1926, during the term 
at -which the judgment was rendered and within three 
days from the entry thereof, Geary filed a motion for a new 
trial, alleging, among other grounds, newly discovered evi- 
dence which could not, with reasonable diligence, have been 
discovered and produced at the trial. On consideration of 
the motion and the showing in support thereof, the trial 
court sustained the motion and granted a new trial. From 
this order the plaintiff took a direct appeal to this court. 

The precise question presented by the motion to dismiss 
the appeal is whether the order granting a new trial was 
such a final order that an appeal may be taken therefrom 
without awaiting a final judgment. It will be noted that 
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when the judgment was rendered on January 25, 1926, the 
defendant was for the first time the aggrieved party. Up 
to this time, he was satisfied with the judgment. There- 
upon the defendant, within three days from the rendition 
of the judgment, and during the term, filed a motion for a 
new trial under the provisions of section 8825, Comp. St. 
1922, alleging, among other grounds, “newly discovered 
evidence which could not, with reasonable diligence, have 
been discovered and produced at the trial.” The section 
referred to provides in substance that a motion for a new 
trial may be granted an aggrieved party upon the ground 
of “newly discovered evidence, material for the party apply- 
ing, which he could not, with reasonable diligence, have dis- 
covered and produced at the trial.” 

The rule is well established that, where a motion for a 
new trial is filed under the provisions of the statute above 
referred to, and a new trial granted, such a ruling is not a 
final order from which a direct appeal will lie to the su- 
preme court. Brown v. Edgerton, 14 Neb. 453; Artman 
v. West Point Mfg. Co., 16 Neb. 572; Johnson v. Parrotte, 
46 Neb. 51. Our practice recognizes the propriety of fil- 
ing a motion for a new trial in an equity case, although such 
motion is not ordinarily necessary. Smith v. Goodman, 100 
Neb. 284. 

Section 9160, Comp. St. 1922, makes provision for vacat- 
ing a judgment within a limited time after the term at 
which it was rendered, upon the grounds named therein, 
among which are the same provisions as in section 8825, 
Comp. St. 1922, respecting newly discovered evidence. 
With respect to vacating judgments after the term under 
the provisions of section 9160, Comp. St. 1922, there has 
been some confusion in the decisions of our court, our 
former holding being to the effect that an order granting 
a new trial was not a final order and that an appeal would 
not lie from such ruling until] a fina]. disposition of the 
case. Trimble & Blackman v. Corey & Son, 86 Neb. 5. In 
a more recent case, Wunrath v. Peoples Furniture & Carpet 
Co., 98 Neb. 342, the Trimble & Blackman case, supra, was 
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overruled, and it now seems to be fairly established that 
an order granting a new trial under the provisions of sec- 
tion 9160, Comp. St. 1922, is a final order which may be 
reviewed on a direct appeal to the supreme court. A clear 
distinction is drawn between proceedings under sections 
8825 and 9160. 

In Smith v. Goodman, 100 Neb. 284, an equity case, this 
court had before it a somewhat similar situation. In the 
course of the discussion the court used this language: 

“It is said that, this court having directed specifically 
what judgment should be entered in the district court, this 
court alone would have jurisdiction to entertain a motion 
for a new trial. Appeal to this court from a judgment in 
an action does not deprive the district court of jurisdiction 
to grant a new trial of that action. Hellman v. Adler & 
Sons Clothing Co., 60 Neb. 580. This practice has been 
frequently recognized by this court. We do not think that 
this objection is well taken. While this court upon appeal 
tries equity causes de novo, it tries them wholly upon the 
record presented and the evidence taken in the trial court, 
and determines what judgment should have been entered by 
the lower court. The judgment directed by this court is 
predicated upon the evidence already taken, and if that 
judgment is induced by perjury in the record, or if new 
evidence is discovered of such a nature as would require 
the district court to grant a new trial in ordinary cases of 
‘judgment in that court, there seems to be no reason why 
the district court might not entertain jurisdiction in the one 
case aS well as in the other.” 

Upon a review of the record in the light of our decisions, 
we hold, when, in an equity case, this court upon appeal 
directs the district court to enter a different judgment than 
the one appealed from, the defeated party may, within 
three days from the rendition of the judgment in the dis- 
trict court and within the term, file a motion for a new 
trial, under section 8825, Comp. St. 1922. In such cases an 
order granting a new trial is not a final order and no direct 
appeal will lie therefrom. If there is error in such ruling, 
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it may be reversed only after a final disposition of the case. 
The motion to dismiss the appeal is sustained. 
, APPEAL DISMISSED. 


BRYCE CRAWFORD ET AL., APPELLANTS, V. JAMES B. HOUSER 
ET AL., APPELLEES. 


FILED DECEMBER 1, 1926. No. 24896. 


1. Mortgages: DeFaAULT: Maturity. A stipulation in a mortgage, 
authorizing the mortgagee to accelerate the maturity of the 
mortgage debt, if interest thereon is not paid when due, or if 
the taxes on the mortgaged premises are not paid at or before 
the time they become delinquent, is not forbidden, by the statute, 
nor contrary to public policy, and may be enforced. 


RIGHT TO ForecLose. After the holder of 
the masrteare has commenced an action to foreclose, for default 
in the payment of interest and taxes, pursuant to such accelera- 
tion clause, the bringing into court of the amount of accrued 
interest and evidence of the payment of delinquent taxes will 
not preclude the plaintiff from prosecuting the action to decree 
for the amount remaining unpaid. 


APPEAL from the district court for Dawson county: 
GEORGE C. GILLAN, JUDGE. Reversed, 


Brome, Ramsey & Crawford, for appellants. 
W. A. Stewart and N. M. York, contra. 


Heard before MORRISSEY, C. J., ROSE, DEAN, DAY, GOOD, 
THOMPSON and EBERLY, JJ. 


Goop, J. 

On May 7, 1924, plaintiffs filed an action to foreclose a 
real estate mortgage given to secure a promissory note for 
$7,000, dated March 1, 1919, and due March 1, 1929, bear- 
ing interest at 5 per cent. from date until due, payable semi- 
annually. The note contained this clause: “If this note is 
not paid at maturity, principal and interest shall draw in- 
terest at the rate of ten per cent. per annum from matu- 
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rity until paid.’’ As disclosed by an alleged copy of the 
mortgage attached to the petition and made a part thereof, 
it contains a clause providing for the acceleration of the 
maturity of the debt upon failure of. mortgagors to pay 
the taxes on the mortgaged premises at or before the time 
that the same, by law, become delinquent, and for failure 
to.pay any interest, when due, and, upon the happening of 
such default, the holders of the mortgage have the option 
to declare the whole debt due and payable at any time after 
such default, to maintain an action for foreclosure of the 
mortgage, and that the commencement of such action is 
the only notice required of the exercise of the option. Plain- 
tiffs further pleaded default in the payment of taxes and 
interest. On May 27, 1924, mortgagors filed an answer in 
which they admitted the execution of a note and mortgage 
and admitted an allegation of the petition that interest had 
been paid to the lst day of September, 1922. They alleged 
that they were unable to determine whether exhibits A and 
B, purported copies of the note and mortgage, were true 
copies thereof, and therefore denied that they were such, 
and further denied all of the other allegations of the peti- 
tion. 

On May 31, 1924, defendant Dawson County State Bank 
filed an answer somewhat similar to that of the mortgagors, 
but incorporated therein a cross-petition, asking the fore- 
closure of a second mortgage upon the same premises. On 
June 30, 1924, mortgagors filed a motion in which they re- 
quested the court to permit them to pay into court, for 
the use and benefit of the plaintiffs, all interest, penalties 
and costs of the action to date, and that plaintiffs be not 
permitted or allowed to foreclose their mortgage at that 
time, and requested the court to compute the amount of in- 
terest due, and, upon payment of the amount into court for 
the plaintiffs, that plaintiffs’ action be dismissed. On July 
14, 1924, the court, in effect, sustained the motion, fixed the 
amount of interest and penalties which were due up to the 
1st of September, 1924, required the production of certi- 
ficates, showing redemption of the premises from tax sale, 
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and the payment of taxes then due, and thereupon dis- 
missed plaintiffs’ action, but rendered a decree of foreclos- 
ure in favor of the Dawson County State Bank upon its 
second mortgage. Plaintiffs appeal. 

The principal question presented is whether the court: 
erred in dismissing plaintiffs’ petition. We have not been 
favored with a brief on behalf of appellees and are there- 
fore left to conjecture what their theory of the case is.. 
We assume, however, that the basis of mortgagors’ motion 
and the ruling of the court thereon is to be found in sec- 
tion 9218, Comp. St. 1922, which provides: ‘Whenever 
a petition shall be filed for the satisfaction or foreclosure 
of any mortgage, upon which there shall be due any inter- 
est on any portion or instalment of the principal, and there 
shall be other portions or instalments to become due sub- 
sequently, the petition shall be dismissed upon the defend- 
ant’s bringing into court, at any time before the decree of 
sale, the principal and interest due, with costs.” 

It is quite clear that this section has reference to mort- 
gages which fall due in instalments and where action is 
begun for the foreclosure only of the part due. The in- 
stant case does not fall within that class. By the terms 
of the mortgage the whole debt became due and payable, at 
the option of the holders of the mortgage, on default in pay- 
ment of interest or taxes. According to the averments of 
the petition, there was a default, and the holders of the 
mortgage had exercised their option to declare the whole 
debt due and payable. In this situation the mortgagors 
were not entitled to a dismissal on payment of interest, 
costs and taxes. Under the statute, they were entitled to 
this relief only on “bringing into court, at any time before 
the decree of sale, the principal and interest due, with 
costs.”” According to the averments of the petition, the 
whole debt was due and payable. After the holder of a 
mortgage has commenced an action to foreclose, for default 
in the payment of interest and taxes, pursuant to an ac- 
celeration clause, the bringing into court of the amount 
of accrued interest and evidence of the payment of delin- 


VoL. 115] SEPTEMBER TERM, 1926. 65 


Osborne v. State. 


quent taxes will not preclude the plaintiff from prosecuting 
the action to decree for the amount remaining unpaid. 

The precise question has been heretofore presented and 
determined frequently in this court in the following cases: 
Beisel v. Artman, 10 Neb. 181; Northwestern Mutual Life 
Ins. Co. v. Butler, 57 Neb. 198; Hartsuff v. Hall, 58 Neb. 
417; Plummer v. Park, 62 Neb. 665; Hockett v. Burns, 90 
Neb. 1; Moorehead v. Hungerford, 110 Neb. 315. 

Since material allegations of plaintiffs’ petition were de- 
nied and the court, by its ruling, permitted no evidence to 
be introduced, a decree cannot be entered in this court. 

Plaintiffs also contend that the decree of foreclosure in 
favor of the Dawson County State Bank is excessive. It 
appears so to be. However, the mortgagors are not com- 
plaining, and if the allegations of plaintiffs’ petition are 
true this fact would not be prejudicial to them, since they 
would be entitled to the first lien, and it would be immaterial 
to them whether a decree on a second lien was excessive or 
otherwise. 

For the reasons given, the judgment of dismissal is re- 
versed and the cause remanded for further proceedings in 
accordance with this opinion. 

REVERSED. 


EDWARD OSBORNE V. STATE OF NEBRASKA. 
FILED DECEMBER 1, 1926. No. 25133. 


1. Criminal Law: INSTRUCTIONS. It is the duty of the court on its 
own motion to instruct the jury as to the general rules of law 
applicable to the case, and in such a way as not, either by 
omission or by expression, to withdraw from the consideration 
of the jury an issue or essential element necessary for its de- 
termination. : 


REQUEST FoR INSTRUCTION. If either party desires 
an instruction which would serve only to guide the jury in 
weighing certain features of the evidence in connection with the 
issues, he must request such specific instruction. The proper 
time to make the request is when the evidence is concluded, and 
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the proper manner of making it is by submitting in writing the 
instruction desired. 


QUESTION FOR JURY. Under our practice in a criminal 
ease tried to a jury, no matter how strong the proof of an 
affirmative fact presented by the state, and notwithstanding 

- there may be no contradiction thereof, still it is for the jury to 
say whether or not the fact is established. 


4, Indictment and Information: INTOXICATING LIQUORS: PLEADING 
AND Proor. Where the statute provides for an increased pun- 
ishment for a second or subsequent conviction for a violation 
of the liquor laws, in the absence of a statute regulating the 
procedure, in order that the court may be authorized to impose 
such increased punishment, the fact of a prigr conviction must 
be set forth in the indictment, or information, and it is im- 
perative that such fact be established by proper evidence and 
passed upon by the jury. 


5. Criminal Law: INTOXICATING LIQUORS: INSTRUCTIONS. Under 
section 3288, Comp. St. 1922, the first offense is a misdemeanor, 
the second a misdemeanor with enhanced punishment, and the 
third a felony. In a prosecution under such statute, the defend- 
ant may be acquitted of the felony, but convicted as for a 
first or second offense. The instructions of the court should be 
given upon that theory, and the verdict of the jury responsive 
thereto. 


Section 3241, Comp, St. 1922, is complete within itself, 
both as to the misdemeanor and the punishment therefor, and 
section 3288 is without application. 


ERROR to the district court for Seward county: LOVEL S. 
HASTINGS, JUDGE. Affirmed in part, and reversed in part. 

Thomas, Vail & Stoner, for plaintiff in error. 

O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before MORRISSEY, C. J., ROSE, DEAN, DAY, GOOD, 
THOMPSON and EBERLY, JJ. 


THOMPSON, J. 

In this case the plaintiff in error, hereinafter called the 
defendant, was informed against and prosecuted in the 
district court for Seward county on an information charg- 


VoL. 115] SEPTEMBER TERM, 1926. 67 


Osborne v. State. 


ing him: First count, being found ‘in a state of unlawful 
intoxication,” and also charging the previous convictions 
set out in the third count; second count, transportation of 
intoxicating liquor (which was nolle-prossed at the close of 
the state’s evidence); third count, so far as is necessary 
for our consideration, is as follows: 

“That on the 4th day of September, A. D. 1925, at and 
within the county of Seward and state of Nebraska, Ed- 
ward Osborne, then and there being, was then and there in 
the unlawful possession of intoxicating liquor, to wit, two 
pints of whiskey; he, the said Edward Osborne, having 
previously violated the provisions of chapter 187 of the 
liquor laws of the year 1917, as amended in 1921, and 
as contained in the provisions of chapter 33 of the Com- 
piled Statutes of Nebraska for the year 1922, by having 
been convicted of the crime of unlawful possession of intox- 
icating liquor on the 3d day of January, 1922, in the justice 
court of George A. Emrick, justice of the peace within and 
for Seward county, Nebraska; * * * and having been con- 
victed on the 4th day of August, 1919, for the unlawful 
sale of intoxicating liquor in the justice court of George 
A. Emrick, justice of the peace within and for Seward 
county, Nebraska. By reason of said prior convictions 
the defendant Edward Osborne is guilty of a felony under 
the laws of the state of Nebraska.” 

To each of these counts the defendant pleaded not guilty, 
and the case proceeded to a trial toa jury. No evidence was 
introduced on the part of the defendant. The jury returned 
a verdict which was, omitting formal parts, as follows: 


“We, the jury, duly impaneled and sworn in the above 
entitled case, do find the defendant guilty on both the first 
and third counts of the information in the manner and 
form as charged therein.” 


On this finding of guilty the defendant was sentenced on 
the first count to pay a fine of $50, and on the third count 
to imprisonment in the state penitentiary for a term of one 
year. .From this judgment the defendant prosecutes error 


68 NEBRASKA REPORTS. [Vou. 115 


Osborne v. State. 


to this court, and for a reversal relies upon certain alleged 
errors which will be presented as considered herein. 

As heretofore indicated the first count charged the de- 
fendant with being “in a state of intoxication” under sec- 
tion 3241, Comp. St. 1922,-and also charged him with the 
same previous convictions contained in the third count as 
quoted. As neither of such previous convictions was for 
being found “in a state of intoxication,” they were not 
within the provisions of such section, and as such section 
is complete within itself, both as to the misdemeanor and 
the punishment therefor, section 3288 is without applica- 
tion, as it is controlling only in cases where no other’ pen- 
alty is expressly provided. The trial court did not err in 
treating such plea of previous convictions in count one 
as surplusage, and rendering judgment as it did. 

Our further consideration will be given to.the third count 
only. The evidence as to the prior convictions was that of 
the Justice mentioned in the information, who still held 
such office and the custody and control of the judgment 
dockets, proof of which fact was by him shown, also that 
he knew the defendant personally, and that the defendant 
in this instant case was the same and identical person who 
was defendant in the other respective cases charged in the 
third count, such previous convictions having been had and 
entered on the 4th day of August, 1919, and on the 3d day 
of January, 1922; that he prepared and entered such orig- 
inal judgments, each of which was identified, the pages on 
which they appeared removed from the dockets, and re- 
ceived in evidence. Such judgments were identical in 
form except as to the offenses charged therein, designated 
the court in which they were rendered, set out the entire 
complaint in each case, the trial of the case, to wit, the 
reading of the complaint to the defendant, his plea of 
guilty thereto, the judgment and sentence entered thereon, 
and the satisfaction thereof on the part of the defendant. 
The complaints, proceedings and judgments respectively, 
as so shown by the record, are each in usual form. The ev- 
idence above revealed stands without contradiction, and, 
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further, no objection was lodged to any question propound- 
ed to such witness. 

To the introduction of such judgment dockets the fol- 
lowing objection was lodged and overruled: ‘The defend- 
ant objects to the introduction of this evidence for the rea- 
son that at this stage of the state’s case the evidence offered 
is incompetent, irrelevant and immaterial, no sufficient 
foundation laid for the introduction of the same. The in- 
tention on the part of the state, apparently, at this time is 
to show prior convictions, and the evidence upon counts 2 
and 3 of the complaint being insufficient to sustain a ver- 
dict against the defendant, Osborne, at this time either for 
transportation or possession’ (as charged in the instant 
case). The objection lodged was of too general a nature 
to call for serious consideration of the court while the trial 
was in progress, and before the evidence was closed. In 
order that error may be predicated upon an objection to 
a question, or to the introduction of certain evidence, such 
objection should be sufficiently explicit to indicate the spe- 
cific reason for the interposition thereof. Miller v. Drain- 
age District, 112 Neb. 206. Further, the objection went to 
the entire record offered. Certainly, under any theory the 
record, so far as the trial, findings and judgment are con- 
cerned, was competent. A judicial record of this state may 
be proved by the producing of the original or a duly and 

_ legally certified copy thereof. Section 8919, Comp. St. 1922. 

However, if the objection was broad enough to cover 
the question of the admissibility of this copy of the com- 
plaint as entered on the docket and embodied in the judg- 
ment before offering or accounting for the original, are 
we not correct in concluding that such record as offered 
was sufficient and competent to prove every fact necessary 
to be proved, including that of jurisdiction? While -the 
law requires the justice to enter the judgment on his docket, 
it leaves the form of such judgment largely to the discre- 
tion of such court. Section 9482, Comp. St. 1922, provides: 
“The provisions of this Code, which are in their nature 
applicable and in respect to which no special provision is 
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made by statute, shall apply to proceedings before justices 
of the peace.” Section 9483 provides, in part: “Every 
justice must keep a book, denominated a docket, in which 
must be entered by him: First. The title of every action in 
which the writ is served, or where the parties voluntarily 
appear. *** Third. The filing of the bill of particulars 
of either party and nature thereof, and when not of too 
great length, the same shall be entered at length on the 
docket.” Section 9984 provides: “It shall be the duty of 
every magistrate in criminal proceedings to keep a docket 
thereof as in civil cases.” A complaint in a criminal case 
occupies a position similar to that of a bill of particulars 
in a civil case. Hence, as the complaint so extended in such 
record forms the basis of such judgment, it becomes and 
is an integral part thereof. Being an integral part of such 
judgment, in determining whether or not such limited court 
has jurisdiction, the consideration of such complaint ex- 
tended at length in the docket is a proper element. That 
this was the intent of the law-making body is clearly im- 
plied from the above statutory enactments, if not expressly 
so stated therein. This holding is not in conflict with that 
in King v. State, 18 Neb. 375, or even those cases holding 
that mandatory entries prove themselves. While, as sug- 
gested by defendant in his brief in this court, but not at 
the trial in the district court, it would have been perfectly 
competent, and perhaps the better practice, to have fol- 
lowd the procedure indicated by section 10004, Comp. St.. 
1922, providing that a brief statement of the conviction 
shall be certified by the magistrate to the county clerk, and 
that the same or a certified copy thereof shall be competent 
evidence, or procure a duly and legally certified copy of 
the judgment and files upon which such judgments are 
based, as provided in section 8919, Comp. St. 1922, yet 
prejudicial error was not committed by the introduction 
of the original judgments identified and proved as above 
indicated, including the copy of the complaint embodied 
therein, and such judgments are competent evidence as to _ 


VoL. 115] SEPTEMBER TERM, 1926. 71 


Osborne v. State. 


the jurisdiction of the court, as well as to the subject- 
matter. 

The next challenge to be considered is: Did the trial 
court commit reversible error by failing to embody within 
its instructions one limiting the effect of the evidence in- 
troduced of prior convictions? The only instance as re- 
flected by his record wherein a request for such an instruc- 
tion could even be implied is wherein the defendant’s at- 
torney, when complaining of the misconduct of the attorney 
for the state, and as a part of the challenge to such conduct, 
stated: ‘The defense further at this time asks the court 
to instruct the jury that the evidence introduced here to 
show previous convictions goes solely to the penalty that 
may be fixed, and that they, the jury, have no right to con- 
sider said ‘convictions as evidence on the violation of Sep- 
tember 4, 1925, but solely in connection with the penalty 
and not as to the question of guilt.” As above indicated, 
this is the only instance where the defendant’s attorney or 
any one in defendant’s behalf suggested the qualifying in- 
struction herein considered. While other instructions were 
offered by defendant, some of which were given, the quali- 
fying instruction here being considered was not included 
therein. Neither was there an exception taken to the in- 
structions given for the reason that the same did not in- 
clude such a qualifying instruction, or other suggestion of 
any kind made to the court that such an instruction was 
desired. 

It is the duty of the court on its own initiative to instruct 
, the jury as to the general rules of law applicable to the 
case, and in such a way as not, either by omission or by 
expression, to withdraw from the consideration of the jury 
an issue or essential element necessary for its determina- 
tion. However, if an instruction is desired by either party 
which would serve only to guide the jury in weighing cer- 
tain features of the evidence in connection with the issues, 
then in such case it devolves upon such party to request 
such specific instruction. “The proper time to make the 
request is when the evidence is concluded, and the proper 
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manner of making it is by submitting in writing the in- 
struction desired.” Carleton v. State, 43 Neb. 373, 404. 
Thus, we have heretofore construed Criminal Code, section 
478 (now section 10144, Comp. St. 1922), and also the Civil 
Code. This rule of construction, as well as of practice, is 
approved, announced, or affirmed in Hill v. State, 42 Neb. 
508; Housh v. State, 43 Neb 163; Carleton v State, 43 Neb. 
373 ; Dolan v. State, 44 Neb. 648; Pjarrou v. State, 47 Neb. 
294; Maxfield v. State, 54 Neb. 44; Martin v. State, 67 Neb. 
36; German Nat. Bank of Hastings v. Leonard, 40 Neb. 676; 
Jeffries v. Chicago, B. & Q. R. Co., 88 Neb. 268; and 
Schroeder v. Lodge No. 188, I. O. O. F., 92 Neb. 650. As 
to such holding no impelling reason has been suggested, 
and neither are we aware of any, warranting a | departure 
therefrom or a modification thereof. 

We recognize, as has been called to our attention by at- 
torneys for defendant, that in certain of our decisions we 
have used the word “request”’ without the amplifying words 
used in Carleton v. State, supra, and other cases cited. 
However, where we have so used the word “request”? with- 
out giving it the full force and meaning herein expressed, 
it was inadvertently done, and that without an intent on 
our part to announce a rule of practice different from our 
holding herein. As an illustration of the foregoing, in the 
case of Taylor v. State, 114 Neb. 257, in the course of the 
opinion, we said: “In the case before us, no instruction was 
asked with reference to the purpose of the evidence of sim- 
jlar offenses, and error cannot be predicated upon the fail- 
ure of the court to instruct upon that phase of the case.” 
And in the syllabus we held: ‘Where evidence is offered 
tending to prove similar acts committed by the accused, 
the trial court should instruct the jury as to the purpose 
of such evidence.” Hence, considering the syllabus in con- 
nection with the opinion, such syllabus should be read as 
if there was added thereto the words, “if proper request 
is made.” Thus, we are impelled to hold that error was not 
committed by reason of the omission of such qualifying in- 
struction. 
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As to the motion presented on the part of the defendant 
at the close of the evidence for an instructed verdict for 
the defendant, as the case will be sent back for a retrial, 
as further shown in this opinion, in answer to this objection 
we will simply say that the evidence was sufficient to war- 
rant the submission of the case to the jury, and error was 
not committed in so doing. 

The defendant complains of the giving of instructions 
Nos. 9 and 14, given by the court on its own motion, which 
were as follows: 

“No. 9. You are instructed that, before you can con- 
vict the defendant on the third count of the information, 
it will be necessary to first find, from the evidence, beyond 
a reasonable doubt, that on or about the 4th day of Sep- 
tember, 1925, at and within the county of Seward and the 
state of Nebraska, the defendant did unlawfully have in 
his possession certain intoxicating liquor, to wit, whiskey, 
as charged in said count, of said information; but, if you 
believe from the evidence beyond a reasonable doubt that 
the defendant did so have said intoxicating liquor in his 
possession, then, before you can convict the defendant on 
said third count, you must further find, from the evidence, 
beyond a reasonable doubt, that he had been previously 
convicted of the crime of unlawful possession of intoxi- 
cating liquor on the 3d day of January, 1922, in the justice 
court of George A. Emrick, justice of the peace, within 
and for Seward county, Nebraska, and that he had been 
convicted on the 4th day of August, 1919, for the unlaw- 
ful sale of intoxicating liquor in the justice court of George 
A. Emrick, justice of the peace, within end: for Seward 
county, Nebraska.” 

“No. 14. You are instructed that, if you believe from 
the evidence, beyond a reasonable doubt, that on or about 
the 4th day of September, 1925, the defendant, at and with- 
in the county of Seward and state of Nebraska, did unlaw- 
fully have possession of intoxicating liquor, to wit, whiskey, 
as charged:in said information, and that he had previously 
thereto ‘been convicted of the crime of unlawful possession 
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of intoxicating liquor on the 3d day of January, 1922, in 
the justice court of George A. Emrick, justice of the peace, 
within and for Seward county, Nebraska, and that he had 
been convicted on the 4th day of August, 1919, for the un- 
lawful sale of intoxicating liquor in the justice court of 
George A. Emrick, justice of the peace, within and for 
Seward county, Nebraska, then you should find the de- 
fendant guilty as charged in the third count of the infor- 
mation.” 

The question for our consideration is: Did such instruc- 
tions properly submit to the jury the law applicable to the 
issues raised by a plea of not guilty, as entered to the 
third count? The section of the statute under which this. 
conviction is sought is section 3288, Comp. St. 1922, which, 
so far as is material to this case, is as follows: 

“Any person who shall by himself or through his agent 
violate any of the provisions of this act, shall, except where. 
another penalty is otherwise expressly provided, be deemed 
guilty of a misdemeanor, and upon conviction thereof 
shall, for the first offense, be fined the sum of one hun- 
dred dollars, or be imprisoned in the county jail not less 
than thirty days nor more than sixty days, and for the 
second offense, shall be imprisoned in the county jail not. 
less than sixty days nor more than ninety days, and for 
the third and all other subsequent offenses shall be guilty 
of a felony, and shall be imprisoned in the penitentiary 
not less than six months nor more than two years, and' 
shall in all cases pay the costs of prosecution.” 

It will be seen that the third count under such section: 
3288, in apt terms, charges the defendant with three of-- 
fenses: First, with a misdemeanor; second, with a mis- 
demeanor with enhanced punishment; third, with a felony. 
The plea of not guilty put each of such charges in issue. 
The instructions given took away from the consideration 
of the jury the first and the second, and by their terms: 
denied the defendant the right of a determination thereof, 
and compelled the jury to render their verdict solely on the 
felony charge. The jury should have been permitted, 
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under proper instructions, to find that the defendant did 
or did not commit such first offense; if they found that 
he did not, then their verdict should be not guilty; if-they 
found him guilty of the first offense, but not guilty of the 
second or third, they should so state in their verdict; if 
their finding was guilty of the first offense and but one of 
the previous convictions, they should designate the one, 
‘ and return in their verdict a finding of guilty of the first 
and second offenses as charged, but not guilty of the third; 
if they found defendant guilty of the instant charge, and 
also of each of such previous convictions, then their find- 
ing should be guilty of the first, second, and third offenses, 
as charged in such third count, thus responding to each is- 
sue raised. As the instructions given limited the jury’s 
consideration to the felony charge, and denied to the de- 
fendant the right to have submitted and considered sep- 
arately by the jury the misdemeanor covered by the instant 
charge, and the misdemeanor covered by the enhanced pun- 
ishment, and as we have found that it was the duty of 
the court on its own initiative to instruct as to the law 
of the case applicable to the issues raised, and the duty 
of the jury to respond by way of its verdict to such issues, 
such failure of the court to submit such respective issues, 
and such failure of the jury to respond thereto, impel us 
to conclude that, by reason of such respective irregular- 
ities, reversible error was committed. This conclusion is 
in harmony with our holding in Wozniak v. State, 103 Neb. 
749, wherein in construing section 56, ch. 187, Laws 1917 
(being the section under consideration herein), it is said: 
“The first and second offenses are misdemeanors with dif- 
ferent penalties attached, and the third offense is a felony. 
In a prosecution for felony under the act, the defendant 
may be acquitted of the felony but convicted as for a first 
or second offense. The instructions should be given upon . 
that theory.” It has been suggested on the part of the 
state that the above quotation is followed in the same par- 
agraph of the syllabus with the following: ‘Especially 
when the evidence as to former offenses is more doubtful 
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than as to the principal offense charged.” The addition 
of such clause was perhaps added as reflecting the facts 
presented in that particular case. Under our practice and 
procedure it is axiomatic that the jury are the sole judges 
in the first instance of the evidence and the weight thereof, 
which includes the credibility of the witnesses. Under 
such rule the court determines the admissibility of the 
evidence, the jury its weight. In Heldt v. State, 20 Neb. 
492, we held: “Where the defendant in a criminal case 
has pleaded not guilty, the jury, in order to convict him 
of the offense charged, must find from the evidence that he 
is guilty, and the court has no authority to say to them 
that certain allegations are uncontradicted, and therefore 
may he by the jury considered as proved. The credibility 
of the witnesses must be submitted to ‘the jury.” This. 
holding is supported by Goldsberry v. State, 66 Neb. 312. 
Where the statute provides for an increased punishment 
for a second or subsequent conviction for a violation of the 
liquor laws, in the absence of a statute regulating the pro- 
cedure, in order that the court may he authorized to im- 
pose such increased punishment, the fact of a prior con- 
viction must be set forth in the indictment, or information, 
and it is imperative that such fact be established by proper 
evidence and passed upon by the jury. State v. Findling, 
123 Minn. 413. Hence, we conclude that as to whether or 
not the evidence as to a former offense is more doubtful 
than that as to the principal offense charged, such evidence 
is for the consideration of the jury under proper instruc- 
tions, as is also the question of the identity of the de- 
fendant. As said in State v. McBroom, 238 Mo. 495: 
“Under our practice, however, no matter how strong the 
proof may be of an affirmative fact presented by the state, 
and notwithstanding there may be no contradiction there- 
‘of, still it is for the jury to say whether or not the fact 
is established.” While in some of our previous opinions 
a different holding has been indicated, we are impelled to 
conclude that the above announcement is the better rule and 
more in harmony with our practice. 
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As a new trial is to be had, the other claimed errors 
will not likely reoccur, and are therefore not considered. 
The judgment of the trial court as to the first count is 
affirmed; and as to the third count is reversed and the 
cause remanded for further proceedings. 
AFFIRMED IN PART AND REVERSED IN PART. 


Note—See notes in 34 L. R. A. 398; 24 L. R. A. 432; 8 
R. C. L. 276; 4 R. C. L: Supp. 544. , 


HAROLD BAILEY Vv. STATE OF NEBRASKA 
FILED DECEMBER 1, 1926. No. 25318. 


1. Criminal Law: INSTRUCTIONS. It is the duty of the court, 
without a request, to instruct the jury as to the law of the case. 


Where the court in its instructions seeks to 
detail ‘8 the jury the material! allegations necessary to be proved 
and by them considered, such statement of the court must embody 
therein every material fact essential to a recovery or conviction. 


3. Receiving Stolen Goods: “CONCEAL” DEFINED. The word “con- 
ceal,” as used in section 9612, Comp. St. 1922, relating to poultry 
stealing, means “to secrete with intent to deprive the owner 
of his property.” 


ERROR to the district court for Dodge county: FREDER- 
IcK W. BUTTON, JUDGE. Reversed. 


Joseph EF. Daly, for plaintiff in error. 


O. S. Spillman, Attorney General, and Donald Gallagher, 
contra. 


Heard before MorRISSEyY, C. J., ROSE, DEAN, DAY, 
THOMPSON and EBERLY, JJ. 


THOMPSON, J. 

This action is one brought in the district court for Dodge 
‘county wherein the plaintiff in error, hereinafter ‘called 
the defendant, was charged with receiving stolen chickens 
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in the first count, of which he was found not guilty by the 
jury; and charged in the second count, so far as necessary 
for our consideration, as follows: “That Harold Bailey, 
at and within the county of Dodge and state of Nebraska, 
on or about the 2d day of December, 1925, then and there 
being, did then and there unlawfully and feloniously con- 
ceal certain chickens, to wit, 6 Ancona hens, of the value 
of $5, 18 White Leghorn hens, of the value of $11, and 
one mixed breed rooster, of the value of $.50, of the ag- 
gregate value of $16.50, the personal property of John 
Betkie, said chickens having theretofore been stolen by 
other persons, and the said: Harold Bailey, then and there 
well knowing the said chickens to have been stolen, with 
the unlawful and felonious intent of him, the said Harold 
Bailey, by concealing said stolen chickens to defraud the 
owner thereof.” Upon this count he was found guilty 
and sentenced to imprisonment in the county jail for a 
period of six months. Each count was lodged under sec- 
tion 9612, Comp. St. 1922. To reverse this judgment as to 
the second count, the defendant prosecutes error to this 
court. 

As reasons for a reversal many claimed errors are inter- 
posed. As to the challenge that the court erred in not sus- 
taining the motion to quash, and in overruling the demur- 
rer to the information, we find each thereof to be without 
merit. 

However, a more serious question is presented by the 
challenge to instruction No. 4, given by the court on its 
own motion, which, so far as is necessary for our consid- 
eration, reads as follows: ‘The material elements of the 
second count of the information are as follows, to wit: 
(1) That the chickens in question were actually stolen. 
(2) That the defendant, Harold Bailey, knew said chickens 
were stolen at the time of his connection with the affair. 
(3) That the said offense occurred at or about the time 
alleged in the information, in Dodge county, State of Ne- 
bbraska.” 
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Such section 9612, supra, provides: ‘Whoever steals any 
chickens, * * * of any value, or receives or buys any chick- 
ens, * * * that shall have been stolen, knowing the same 
to have’been stolen, with intent, by such receiving or buy- 
ing, to defraud the owner; * * * or conceals any chickens 
** * knowing the same to have been stolen, shall be im- 
prisoned in the county jail not less than ten days nor more 
than six months or in the state penitentiary for not more 
than three years nor less than one year.” 

It will be noticed that the essential elements of the crime 
charged in such second count are as contained in the in- 
struction quoted, and in addition that the defendant con- 
cealed such chickens. Thus, the instruction quoted omits 
to include therein a material, if not the most material, fact 
necessary to be proved and found by the jury before a 
conviction could be had, to wit, that the defendant as 
charged concealed such chickens. 

It is elementary that it is the duty of the court, without 
a request, to instruct the jury as to the law of the case. 
It is also equally elementary that, where the court in its 
instructions seeks to detail to the jury the material allega- 
tions ncessary to be proved and by them considered, such 
statement of the court must embody therein every material 
fact essential to a recovery or conviction. Otherwise, only 
a part of the case is submitted to the jury, when by their 
verdict they must respond to the entire issues raised. . The 
omission and effect thereof make it plain to us that the 
learned judge at the trial simply failed to notice the above 
suggested omission. Such omission, however, is not qual- 
ified or amplified by the other instructions given. Hence, 
we must conclude that prejudicial error has been com- 
mitted by the giving of such faulty instruction, and it is 
not within the province of a reviewing court to conclude 
to the contrary. 

However, as we have concluded that a new trial must be 
had, it might be well to inquire as to the import of the 
word “conceal” as used in such statute, as above quoted. 
In construing a similar section of the federal statute, in 
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Driskill v. Parrish, Case No. 4089, 7 Fed. Cas. 1100, 3 Mc- 
Lean (U. S. C. C.) 631, it was held: “To harbor or con- 
ceal under the statute, there must be a manifest design 
to elude the claim of the master.” In insurance, “Conceal- 
ment is the designed and intentional withholding of any 
fact material to the risk, which the assured in honesty and 
good faith ought to communicate” to the insurer. Daniels 
v. Hudson River Fire Ins. Co., 12 Cush. (Mass.) 416. 
These interpretations to us seem to be forceful. It certain- 
ly could not have been the intention of the legislature to 
have held as a criminal one who had found such chickens 
in a crate on the highway, and had taken them home with 
him with the intention of caring for the same until the 
owner could be apprised thereof, or the proper officers 
notified, even if such person in the meantime concealed the 
chickens from the view of any and all; or if an officer of 
the law became possessed of such chickens in a similar 
way and secreted them for the same purpose, certainly he 
could not be found guilty of criminally concealing them. 
The intention running all through the statute here under 
consideration seems to be to punish one who has, by either 
of the acts covered thereby, unlawfully and intentionally 
deprived the owner of his property, or sought to do so by 
such acts. While it would have been sufficient to have 
lodged the charge in the language of the statute, yet the 
county attorney did not err by including in the second 
count of the information the words, “with intent to defraud 
the owner,” as such words were in law covered by, and ‘n- 
eluded within, the word “conceal” as used. The added 
words, “with intent to defraud the owner,” were but a 
means of making that which was plain to the court and 
the lawyer equally plain to the jury which was to try and 
determine the issues presented. It seems, in all fairness, 
that such interpretation of the word “conceal” should have 
been carried to the jury by way of a proper instruction, 
even if not so expressed in the information. 

The other claimed errors presented are not likely to oc- 
cur on a retrial, and are therefore not considered herein. 
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The judgment of the trial court as to the second count 
is reversed and the cause remanded for further proceed- 
ings. 

REVERSED. 

DEAN, J., dissents. 


STATE, EX REL.. CLARENCE A. DAVIS, ATTORNEY GENERAL, 
APPELLEE, V. AMERICAN STATE BANK ET AL., APPELLEES: 
BANKERS AUTOMOBILE INSURANCE COMPANY, 
CLAIMANT, APPELLANT. 


FILED DECEMBER 1, 1926. No. 24817. 


1. Appeal in Equity: PROCEDURE ON REMAND. “Where, in an 
equitable action, the decree of the trial court is reversed, and 
the case remanded generally, the situation of the parties is the 
same as at the beginning of the trial, and, in the exercise of a 
sound discretion vested in the trial court, amendments of the 
pleadings may be made, not inconsistent with the opinion of the 
appellate court, and a trial of all the issues had de novo.” 
Miller v. Ruzicka, 111 Neb. 815. 

2. Judgment: Law or THE CASE. “The rule of the ‘law of the 
case’ does not apply to questions of fact determined by this 
court between the same litigants in the same cause of action, 
when there is a materia] and substantial change in the testi- 
mony reviewed at the different hearings.” Phelps County Farm- 
ers Mutual Ins. Co. v. Johnston, 66 Neb. 590. 

8. Evidence examined, and held to support the.judgment and decree 
of the district court. 


APPEAL from the district court for Lancaster county: 
‘WILLARD E. STEWART, JUDGE. Affirmed. 
Marcus L. Poteet and Sterling F. Mutz, for appellant. 


O. S. Spillman, Attorney General, Claude S. Wilson, C. M. 
Skiles and Albert S. Johnston, contra. 


Heard before MorrissEY, C. J., ROSE, DEAN, Day, GOoD, 
THOMPSON and EBERLY, JJ. 
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EBERLY, J. 

This is the second appearance of this case in this court. 
Our former opinion is reported in 112 Neb. 182, to which 
reference is made for a history of the litigation then had 
in this court. In our former opinion the judgment of the 
district court was reversed and the cause remanded. The 
journal of this court also discloses that the reversal was not, 
by its terms, limited in its effect to so much of the judgment 
of the district court appealed from as denied to claimant the 
benefits of the guaranty fund law. 


The claim of the Bankers Automobile Insurance Company 
(hereafter referred to as insurance company) was based 
upon a certificate of deposit, dated June 18, 1921, for $13,- 
000, issued by the American State Bank. Dwiggins, then 
managing officer of the bank, and, at the same time, secre- 
tary of the insurance company, acted in behalf of the bank, 
and the transaction was with one Charles Maixner, then 
president of the insurance company. Upon retrial of this 
case, after reversal by this court, the district court permit- 
ted amendments to be made by the receiver of the bank 
to the “objections to allowance” upon which the case was 
first tried. These amendments were based upon certain 
facts discovered since the prior trial. The district court 
also overruled the motion of the insurance company for 
judgment on the mandate. 


After the introduction of further and additional evi- 
dence, not found in the record of the first appeal, the dis- 
trict court found, first, generally in favor of the receiver of. 
the bank; second, that the original certificates, of which the 
one in suit was, in part, a renewal, had been issued fraud- 
ulently ; that these certificates did not represent a deposit 
of money or its equivalent; that certain notes were left 
by Maixner, at the time of the original transaction, with 
the bank for collection; that while these notes were there 
a certificate of deposit was issued for Maixner’s accommo- _ 
dation, only until such notes had been collected. The court 
further found that all but three of the notes had been, 


ra 
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in fact, collected. But the court found that, at the time 
of the original transaction, the notes uncollected had been 
fraudulently included in the amount of $8,158 which was 
in excess of their value at the time of the transaction. The 
court further found that the three original notes still un- 
collected, which had been tendered into court for the use 
of the plaintiff, were the property of the insurance com- 
pany, and that, deducting the amount thereof from the face 
of the certificates, there remained the sum of $5,078.82 
which represented funds in the hands of the receiver to 
which the claimant was entitled. And said sum was fur- 
ther adjudged payable from the state guaranty fund of 
the state of Nebraska. 

The claimant below, appellant here, insists that the court 
erred in permitting the amended objections to be filed; 
that the issues presented by the amended objections have 
been adjudicated by the decision in supreme court; that 
the pleadings were insufficient in form; and that the judg- 
ment of the court is not sustained by the evidence in the 
record. 

In view of the fact that the judgment had been reversed 
as an entirety and generally, and the case sent back for 
retrial, the action of the district court was proper. 

“Where, in an equitable action, the decree of the trial 
court is reversed, and the case remanded generally, the 
situation of the parties is the same as at the beginning of 
the trial, and, in the exercise of a sound discretion vested 
in the trial court, amendments of the pleadings may be 
made, not inconsistent with the opinion of the appellate 
court, and a trial of all the issues had de novo.” Miller 
v. Ruzicka, 111 Neb. 815. See, also, Pinkham v. Pinkham, 
60 Neb. 600; Badger Lumber Co. v. Holmes, 55 Neb. 473; 
Troup v. Horbach, 57 Neb. 644. 


If further appearing from the record that new issues of 
fact are raised in the present case which were not pre- 
sented in the former adjudication, and the evidence in the 
record tends to support the new allegations of fact, the 
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situation presented is one in which the doctrine of res 
‘judicata or “law of the case” has no application. 

“The rule of the ‘law of the case’ does not apply to 
questions of fact determined by this court between the same 
litigants in the same cause of action, when there is a ma- 
terial and substantial change in the testimony reviewed at 
the different hearings.” Phelps County Farmers Mutual 
Ins. Co. v. Johnston, 66 Neb. 590. See Missouri P. R. Co. 
v. Fox, 60 Neb. 531. 

While the evidence now in the record is conflicting yet 
considered as a whole, in connection with the facts and 
circumstances surrounding the transaction, it fairly sus- 
tains the conclusion stated by the district court and the 
judgment rendered in this case, in so far as the judgment 
of the district court is complained of by the appellant here. 
As to the judgment of $5,078.82 rendered against the state 
guaranty fund of the state of Nebraska, the defendant be- 
low is not complaining here, so that matter merits no con- 
sideration at our hands. 

The judgment of the district court is 

AFFIRMED. 


PETER FROHNEN ET AL., APPELLEES, v. SANITARY SEWER 
District No. 1 oF MINDEN ET AL., APPELLANTS. 


FILED DECEMBER 29, 1926. No. 253389. 


Municipal Corporations: SPECIAL ASSESSMENTS: INJUNCTION: LACHES. 
A suit to prevent the collection of instalments of special assess- 
ments levied by a city to pay the cost of a sewage system legally 
constructed and accepted may be dismissed for laches, where 
plaintiffs, pursuant to legal notice, appeared before the mayor 
and council, a body having jurisdiction to levy in some form 
the necessary taxes or assessments for special benefits, made ob- 
jections to the special assessments of their property, failed 
without excuse to exercise the right of appeal, paid instalments 
without protest, and neglected to seek equitable relief for more 
than three years, while property owners generally paid their 
assessments in full or their instalments as they fell due. 
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APPEAL from the district court for Kearney county: 
WILLIAM A. DILWORTH, JUDGE. Reversed and dismissed. 


J.L. McPheely and King & Bracken, for appellants. 
Lewis C. Paulson and J. H. Robb, contra. 


Heard before MorRRISSEY, C. J., ROSE, DEAN, DAy, Goop, 
THOMPSON and EBERLY, JJ. 


ROSE, J. 

This is a suit for an injunction to prevent the collection 
of special assessments against real estate owned by plain- 
tiffs in the city of Minden. The assessments were levied 
by the mayor and council to pay the contract price of a 
sewage system consisting of a main, a number of laterals 
and a disposal plant. The entire city was included in the 
sanitary district and the real estate therein generally was 
charged with special benefits. The amounts levied were 
certified to the county treasurer for collection. Several 
lot-owners are plaintiffs. The defendants are the sanitary 
district, the city of Minden, the mayor, the members of the 
council and the county treasurer. Invalidity of the assess- 
ments is pleaded as a ground for an injunction. Plaintiffs 
aver that the main and the laterals are not available to 
them, that their assessed property is not benefited by the 
sewage system, and that the greater portion of the funds 
to pay for the improvement can be raised only by general 
taxes based on the value of the assessable property in the 
sanitary district. The suit was defended on the grounds 
that the proceedings for the establishment of the sewage 
system and for the payment of the contract price were reg- 
ular, legal and valid; that plaintiffs had an adequate rem- 
edy at law by appeal from the action of the city, and that 
relief in equity was defeated by laches—failure to appeal 
from the assessments and levy and delay in bringing suit. 
The district court found that the assessments were void 
and granted an injunction to prevent defendants from col- 
lecting them. Defendants appealed. ’ 
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Were plaintiffs entitled to the equitable relief granted? 
They argue the affirmative of the question and invoke the 
following rules announced in Hurd v. Sanitary Sewer Dis- 
trict, 109 Neb. 384: 

“The erection of a sewage disposal plant is a general im- 
provement the cost of which cannot be levied upon real es- 
tate by special assessment for benefits. 

“The cost of main sewers in excess of special benefits 
can only be paid for by means of general taxation. 

“All taxes for general purposes must be levied by val- 
uation uniformly and proportionately. 

“Special assessments for construction of sewers should 
be confined to abutting property.” 

Defendants insist that plaintiffs were not entitled to 
equitable relief and that the decision herein should follow 
Weilage v. City of Crete, 110 Neb. 544, where the court 
held: 

“Where, in the making of assessments for local improve- 
ments and the levy therefor, property owners have oppor- 
tunity to present their objections to the municipal body 
and to there have a hearing and pursue proceedings for 
review of the final decision of that body whether by error 
or appeal, they cannot fail to do so and then, in the absence 
of a substantial jurisdictional defect in the proceedings, 
question the proceedings collaterally by an independent suit 
to restrain the making of the levy.” 

Should equitable relief have been denied on the ground 
of laches? The material facts are not in dispute. It is 
conceded that the main and the laterals, with a single ex- 
ception, do not extend to the properties of plaintiffs, but 
this and other pleas do not necessarily destroy laches as an 
equitable defense to the suit for an injunction. The assess- 
ments were payable in instalments covering periods of five 
or ten years. All of the plaintiffs except two paid one or 
more instalments. The assessments for the main, inter- 
sections and disposal plant aggregated $65,855.18.  In- 
stalments amounting to $39,477.44 were paid by property 
owners generally. Payments have been made on 676 as- 
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sessed properties. The assessments on 276 lots have been 
paid in full. Six or more instalments on the remainder 
of the lots, 400 in number, remain unpaid. No payment 
was made under protest. Ten plaintiffs acquired assessed 
property after the levies were made. Five purchased as- 
sessed property under an agreement to pay the assessments. 
The municipal proceedings for the construction of the sew- 
age system, prior to the assessments at least, were regular 
and valid. The mayor and council, after the construction 
and the acceptance of the sewage system, had jurisdiction 
and power to levy in some form assessments to pay the 
contract price. They gave due notice of a meeting to hear 
and consider objections and to make and equalize assess- 
ments. At least ten of the plaintiffs appeared at that meet- 
ing and objected to proposed assessments for special bene- 
fits. The levies assailed in the suit for the injunction 
followed. Though there was an appellate remedy it was 
not pursued. The evidence does not disclose any excuse 
for the failure to appeal. There appeared to be a general 
acquiescence in the proceedings of the mayor and council. 
The special benefits were assessed September 24, 1921. 
From that date until the petition for the injunction was 
filed, January 12, 1925, plaintiffs slept on their rights. In 
the meantime property owners generally paid their instal- 
‘ments. If the assessments levied were void—a question 
argued but not determined—the city in that event had ju- 
risdiction to raise the necessary funds by assessment:or tax- 
ation in some other form. The evidence does not show that 
the latter course would have lessened the municipal burdens , 
on the properties of plaintiffs. Under the circumstances 
the defense of laches was clearly established. The judg- 
ment of the district court is therefore reversed and the 
cause dismissed. 
REVERSED AND DISMISSED. 
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PETERS TRUST COMPANY, TRUSTEE, V. JOSEPH D. MISKIMINS 
ET AL.: JAMES F, O’DONNELL, APPELLEE: WILLOW 
GROVE LAND & CATTLE COMPANY, APPELLANT. 


FILED DECEMBER 29, 1926. No. 24292, 


1. Parol Evidence: ASSUMPTION OF MortTGAGE. The grantee in a 
deed containing a clause that the grantee assumes and agrees to 
pay certain mortgages on the land is ordinarily not estopped 
from denying such recital, and may show by parol evidence that, 
in fact, he never made such an agreement. 

2, Mortgages: ASSUMPTION: INSUFFICIENT EVIDENCE. Evidence 
examined, and held not to support the theory of cross-petitioner, 
O’Donnell, that the defendant Willow Grove Land & Cattle Com- 
pany assumed and agreed to pay his mortgage on the land. 


APPEAL from the district court for Cherry county: 
WILLIAM H. WESTOVER, JUDGE. Reversed, with directions. 


O. M. Walcott, James C. Quigley and James J. Harring- 


ton, for appellant. ! 


W. B. Haley, J. A. Donohoe and M. F. Harrington, contra. 
T. B. Dysart, for Peters Trust Company. 


Heard before ROSE, DEAN, DAY, GOOD, THOMPSON and 
EBERLY, JJ. 


Day, J. 

The only question involved in this appeal is whether the 
defendant, Willow Grove Land & Cattle Company, herein- 
after called the cattle company, is liable for the payment of 
a certain mortgage held by James F. O’Donnell by reason 
of an assumption clause in a deed in which the cattle com- 
pany is grantee. 

The judgment of the trial court was to the effect that - 
the cattle company was liable for any deficiency which 
might exist in the payment of the O’Donnell mortgage, 
after the sale of the mortgaged premises. 

The action was originally brought by the Peters Trust 
Company against Joseph D. Miskimins et al. to foreclose a 


VoL. 115] SEPTEMBER TERM, 1926. 89 


Peters Trust Co. v. Miskimins. 


mortgage for $28,000 upon 2,831 acres of land in Cherry 
county, Nebraska. James F. O’Donnell as the holder of the 
second mortgage on the land and the cattle company as the 
holder of the fee title were made parties defendant. No 
question is raised as to the correctness of the decree in so 
far as it relates to the Peters Trust Company mortgage. 
On March 28, 1919, the Miskimins people, who executed the 
Peters Trust Company mortgage, sold the land in question 
to Karl Ferrin and, in closing up the transaction, Ferrin 
executed two notes, one for $11,500 to Joseph D. Miskimins 
and one for $11,500 to Elizabeth Miskimins, secured by 
a second mortgage upon the tract of land above mentioned. 
On April 15, 1919, in due course of business, the two notes 
above mentioned and the mortgage securing the same were 
sold and assigned to James F. O’Donnell one of the defend- 
ants in this action. 

On July 7, 1919, Ferrin and wife conveyed by warranty 
deed the land in question to the cattle company. This deed 
contained a clause as follows: “Subject to a mortgage of 
$28,000 given the Peters Trust Company, also a second 
mortgage of $22,000 to Elizabeth Miskimins and Joseph D. 
Miskimins and which the said Willow Grove Land & Cattle 
Company hereby assumes and agrees to pay together with 
the interest thereon from July 7, 1919.” It is without dis- 
pute that the term $22,000 should have read $23,000. 
O’Donnell filed a cross-petition alleging ownership of the 
two notes for $11,500 each, together with the mortgage 
securing the same, and alleged facts which entitled him 
to foreclose his mortgage. He also set out the deed from 
Ferrin to the cattle company and prayed for a foreclosure 
of his mortgage, and if upon the sale of the mortgaged 
premises there was a deficiency, that judgment be rendered 
against the cattle company for the amount thereof by rea- 
gon of the assumption clause in the deed. 

The cattle company, in answer to O’Donnell’s cross- 
petition, admitted that it was the owner of the title to the 
land: admitted that its deed contained the assumption 
clause as set forth in the cross-petition, but denied that it 
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ever assumed or agreed to pay the mortgages on the land 
or either of them; that the words, “and which the said Wil- 
low Grove Land & Cattle Company hereby assumes and 
agrees to pay together with the interest thereon from July 
7, 1919,” were no part of the contract of purchase and were 
written in the deed by mistake of the scrivener and without 
the knowledge and consent of the grantor or grantee; that 
the cattle company purchased the land subject to the mort- 
gages, but did not assume or agree to pay them or either 
of them. O’Donnell’s reply pleaded matters intended to be 
an estoppel. 

The case before us is one in equity, and under our statute 
requires us to try the case de novo upon the evidence pre- 
sented in the bill of exceptions and to reach an independent 
conclusion without reference to the conclusion of the dis- 
trict court. 

It will be observed that O’Donnell purchased the notes 
and received an assignment of the mortgage securing the 
same several months before the execution of the deed from 
Ferrin to the cattle company. Under the circumstances, 
therefore, it could not be said that O’Donnell relied upon 
the assumption clause in the deed in purchasing the notes 
and mortgages. In Hare v. Murphy, 60 Neb. 185, the pur- 
chaser of the mortgage debt had relied upon an assumption 
clause in a deed which had been duly recorded. The court 
held: “An agreement to pay a debt, although evidenced by 
a recorded instrument, is not conclusive in favor of a party 
who, in purchasing a lien against property, has acted on 
the faith of the record,” and that “The grantee in a deed 
containing an assumption clause is not estopped from de- 
nying the validity of the contract of assumption as against 
a party who, relying on the recita] in the instrument as 
spread upon the public records, purchased the debt secured 
by a mortgage on the land.” Upon the authority of the 
above case, it seems clear that a recital in a deed whereby 
the grantee agrees to pay a mortgage is no essential part of 
the deed of conveyance, and such recital may be disputed 
by parol evidence. 
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It is the settled doctrine in this jurisdiction that, where 
a grantee in a deed assumes and agrees to pay a mortgage 
upon the land conveyed, the assumption contract inures to 
the benefit of the holder of the mortgage and he may sue 
thereon. The recital in a deed that the grantee assumes 
and agrees to pay the mortgage is not indisputable and 
may be contradicted by parol. One of the witnesses, who 
was the real estate agent who negotiated the exchange of 
the lands between Ferrin and the cattle company, testified 
that the agreement was that the cattle company was. to 
take the Ferrin land subject to these two mortgages, and 
that it was no part of the agreement that the latter com- 
pany was to assume and agree to pay the mortgages or 
either of them. The real estate agent represented both 
sides in bringing about the exchange of lands. 

The scrivener who prepared the deed testified that the 
parties came in and had the deal all worked out and a mem- 
orandum of the transaction, “and in this transaction there 
were mortgages against the Ferrin ranch, a first mortgage 
to the Peters Trust Company for $28,000 and a second 
mortgage of $22,000 or $23,000 to Mrs. Miskimins. So 
they wanted to transfer that land to Kreycek subject to 
these mortgages.” Kreycek was an officer of the cattle 
company. Witness further testified: “In the agreement 
there as I understood it, they were to take over their equity 
in the ranch. Q. In the Ferrin ranch? A. In the Ferrin 
ranch. And they left the matter of drawing up these pa- 
pers all to me. * * * So this clause was simply a form 1 
had always used in transactions of that kind where owners 
of land were transferring title where there were mort- 
gages on them, and I just simply included that in it.” He 
further testified that Ferrin was to pay the interest up to 
July 7, 1919, but not afterwards. 

James S. Kreycek, who represented the cattle company in 
the deal, testified that it was no part of the consideration 
of the agreement that the cattle company was to assume or 
agree to pay either of these mortgages. He testified: “We 
were simply to take them subject to the mortgages.” Fer- 
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rin, the grantor, testified in part as follows: “Q. In the 
deal, who was to pay that mortgage to the Peters Trust 
Company? A. There was nothing said to me about who 
was to pay it. *** Q. They assumed the mortgages on 
this ranch. You were not to pay them, were you, Mr. Fer- 
rin? A. They took the ranch subject to the mortgages, 
and there was nothing said to me about the mortgages. [ 
suppose we talked it over in the bank. * * * Q. Let me ask 
you, then, if, in any of your preliminary conversations lead- 
ing. up to the completion of this deal, what your conversa- 
tions were with relation to whether or not the Willow Grove 
took your ranch subject to mortgages or whether the Wil- 
low Grove was to take your land, assuming and agreeing 
to pay the mortgage lien? A. To my knowledge they 
never agreed to assume this loan, to the best of my knowl- 
edge. *** Q. And isn’t it a fact that with relation to the 
final payment of these mortgages you figured that the land 
itself would pay the mortgages in full? A. Yes; we 
thought the land was well worth the money.” 

Every one who was a witness in the case and cognizant 
of the details of the transaction seems to agree that the 
cattle company took the land subject to the mortgages, but 
did not assume and agree to pay them or either of them. 
Counsel for O’Donnell strongly urged that certain letters 
written by the cattle company indicate an intention on the 
part of the cattle company to pay the mortgage debt, and 
argue that these letters are corroborative of the assump- 
tion clause in the deed. It is true that the cattle company 
paid the interest on the O’Donnell mortgage, paid the taxes 
on the Jand, and probably intended to ultimately pay the 
two mortgages and save to itself the ranch property. To 
retain possession of the property, it was necessary probably 
that it pay the taxes and interest on the mortgages. The 
cattle company even wrote a letter to O’Donnell asking how 
much discount he would accept in settlement of his mort- 
gage; but, as the cattle company had in mind a settlement 
of about 50 per cent. of the debt, the negotiations ceased. 
The conduct of the cattle company in regard to the pay- 
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ment of interest and taxes and the negotiations for a set- 
tlement was not at all inconsistent with its position that 
it did not assume the payment of the mortgages. It is 
quite probable that the cattle company intended, when it 
purchased the ranch, to pay the incumbrances, as at that 
time land values were advancing, but that is a far different 
matter from agreeing to do so. There is some proof that 
in former litigations the cattle company took a position 
which seems a little inconsistent with its present position, 
but the matter referred to did not rise to the dignity of 
an estoppel. It is a circumstance, however, to be considered 
in determining whether the assumption clause spoke the 
truth. O’Donnell did not change his position by reason of 
these facts. In our opinion, the most that can be said of 
the cattle company’s position at that time is that it tended 
to corroborate the assumption clause in the deed. The mere 
fact that the cattle company took no steps to have the deed 
reformed after knowledge of the assumption clause is not at 
all conclusive. The principles herein stated find support 
in our own decisions. Hare v. Murphy, 60 Neb. 185; Green 
v. Hall, 45 Neb. 89; Durland Trust Co. v. Payne, 106 Neb. 
185. The facts in Cruzen v. Pottle, 3 Neb. (Unof.) 453, 
are so different from these in the case before us as to be 
easily distinguished. In that case the mortgagee changed 
his position by giving the grantee in the deed an extension 
of time in which to pay the mortgage. 

After reviewing the entire record and giving due weight 
to the assumption clause in the deed and the conduct of the 
cattle company, we are quite convinced that the cattle com- 
pany never in fact assumed and agreed to pay the O’Don- 
nell mortgage. We think the district court was wrong in 
holding the cattle company liable to O’Donnell for any de- 
ficiency which might arise after the sale of the mortgaged 
premises. The judgment of the district court is reversed 
and the cause remanded, with directions to so modify the 
judgment that the cattle company will not be held liable 
for the payment of any part of the mortgage debt. 

REVERSED. 
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OSCAR W. VANDERPOOL V. STATE OF NEBRASKA 
FILED DECEMBER 29, 1926. No. 25320. 


Evidence examined, and held sufficient to submit to the jury the 
question of the guilt or innocence of the accused. 


Witnesses: CROSS-EXAMINATION: IMPEACHMENT. Under sec- 
tion 8848, Comp. St. 1922, providing that a witness may be 
interrogated as to his previous conviction for a felony, but that 
no other proof is competent except the record thereof, a de- 
fendant in a criminal prosecution becoming a witness in his 
own behalf may be asked on cross-examination whether he has 
previously been convicted of a felony, and if he answers in the 
affirmative further examination along that line should cease. 
If he answers in the negative, he may be impeached only by the 
record of his conviction. 


: ss . When a defendant in a criminal 
prosecution becomes a witness in his own behalf and on cross- 
examination, in response to any inquiry by the county at- 
torney made under the provisions of section 8848, Comp. St. 
1922, admits that he has previously been convicted of a felony, 
it is error for the court to permit the county attorney, over 
objections, to inquire as to the character of the offense or to 
permit the record of the conviction to be introduced. 


Criminal Law: AccCUSED AS WITNESS: CROoSS-EXAMINATION. 
Under the record in this case, held, it was prejudicial error to 
permit the county attorney to inquire into details or to introduce 
in evidence the record of previous conviction of defendant after 
he had admitted conviction of a felony. 


: INSTRUCTIONS. It is the better practice for the 
court, even when no request is made, to instruct the jury that 
evidence as to the previous conviction of the accused of a felony 
is to be considered as affecting his credibility as a witness, and. 
not as tending to prove the crime charged. 


Witnesses: COLLATERAL MATTERS: IMPEACHMENT. “When a 
witness is cross-examined on a matter collateral to the issue. he 
cannot, as to his answer. be subsequently contradicted by the 
party putting the question.” Johnston v. Spencer, 51 Neb. 198. 


: “The test of whether a fact inquired of in 
cross-examination is collateral is, would the cross-examining 
party be entitled to prove it as a part of his case tending to 
establish his plea?” Johnston v. Spencer, 51 Neb. 198. 
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ERROR to the district court for Gage county: WILLIAM 
J. Moss, JUDGE. Reversed. 


Guy T. Tou Velle, for plaintiff in error. 
O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before ROSE, DEAN, Day, THOMPSON and 
EBERLY, JJ. 


Day, J. 

Oscar W. Vanderpool, hereinafter designated as defend- 
ant, was convicted in the district court for Gage county 
of an assault upon one L. E. Shurtleff with intent to inflict 
great bodily injury. By the judgment of the court, he was 
sentenced to serve a term of three years in the penitentiary. 
Alleging there was error upon the trial, defendant, as plain- 
tiff in error, has brought the record of his conviction to 
this court for review. 

It is first urged by defendant that the evidence is in- 
sufficient to sustain the verdict and the judgment. It ap- 
pears that on the afternoon of December 10, 1925, defend- 
ant drove his automobile into the barnyard of one Lee 
Feerhusen, turning his car around so as to face the gate 
leading into the premises. He was alone and had 30 gal- 
lons of rye whiskey in his car. As he sat in his car, he en- 
gaged in conversation with Mrs. Feerhusen, and, among 
other things, stated that he had heard the officers had 
searched their place and asked if it were true. He was told 
they had. After some general conversation, defendant said 
to Mrs. Feerhusen: “If any one drives in, you go to the 
house.” A few minutes later, L. E. Shurtleff, deputy sher- 
iff, and Richard Steele, his assistant, who had suspected 
that defendant was engaging in the unlawful sale of in- 
toxicating liquor and had been trailing him most of the 
day, drove into the yard. According to*the state’s testi- 
mony, as the car in which the officers were riding came 
to a stop near defendant’s car, Shurtleff alighted and, going 
to the left of defendant’s car and the side on which he was 
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sitting, opened the car door and asked; “Is this Mr. Van- 
derpool?”’ Without further ado, defendant drew a revolver 
and pointed it at Shurtleff’s breast, saying: ‘Who in the. 
hell are you?” Shurtleff answered: “I am Mr. Shurtleff, 
deputy state sheriff.” Defendant then stated that no dep- 
uty state sheriff could take him alive and that he would 
blow his heart out. Shurtleff advised him that if he felt 
that way about it he could drive on. At this instant de- 
fendant’s attention was diverted and he momentarily 
turned his face to the right, whereupon the sheriff, taking 
advantage of the situation, seized defendant’s hand and 
gun and forced it back. During the struggle defendant at- 
tempted to reach another gun which lay on the seat beside 
him. Shurtleff thrust the gun against the side of defend- 
ant’s head and face, dazing him and producing a wound 
from which blood flowed freely. He then pulled defendant 
out of the car, got possession of defendant’s gun and or- 
dered him to surrender. 

After being subdued, defendant stated that he was a 
bootlegger and boasted of the fact; that he had sold 60 gal- 
lons that morning, and further stated: “It is a good thing 
the little girl was standing right behind you when you came 
up to the car or you would have been a dead man.” Both 
revolvers were loaded. The one which defendant pointed 
at Shurtleff had the safety down and was ready for action. 
Other witnesses on behalf of the state tended to corroborate 
the evidence above outlined. 

Defendant testified in his own behalf. In giving his ver- 
sion of the transaction, he stated that he was a bootlegger 
and carried the guns to protect himself against highway 
robbers and hijackers; that when Shurtleff and Steele 
came toward him he thought they might be highwaymen 
and drew his gun for self-protection. Steele had a gun 
in his hand. Defendant testified: ‘As they came up, I just 
opened the door and stuck my gun out like that (indicating) 
and said, ‘Back up there and tell who you are.’” At that 
time Shurtleff was within three feet of the car. He stated 
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that he was deputy state sheriff. Witness then stepped out 
of the car and said: “That is a different question. If you 
are the honorable sheriff, I will surrender like a man, J am 
not fighting the law, I am dodging them.” He also stated 
that, as he turned to lay his gun on the running-board of 
of the car to surrender, Shurtleff seized him and in the 
struggle defendant was struck on the head with an auto- 
matic gun. Witness denied that he stated he would have 
killed Shurtleff but for the presence of the little girl and 
generally denied the state’s testimony. 

Under this state of the record, we are of the view that 
the question of whether there was an unlawful assault to 
inflict great bodily injury was for the jury to determine. 
It is an assault for a person to unlawfully point a loaded 
revolver at another in a menacing or threatening manner. 
Whether such act is done with intent to inflict great bodily 
injury must be determined by all of the facts and cir- 
cumstances of each particular case. The mere fact that 
defendant did not shoot when he had the opportunity does 
not necessarily show that he did not intend to do so. The 
intent of the assault and not the act in fact committed, pro- 
vided there was an assault, constitutes the gist of an as- 
sault with intent to inflict great bodily injury. 

In discussing the general question of intent to inflict 
great bodily injury, the rule is stated in 5 C. J. 740, sec. 218, 
as follows: “To constitute the offense under consideration 
there must be an assault which must be unlawful and 
coupled with a present ability to injure, but no battery 
need occur. As has been noted, the intent of the accused 
and not the act committed determines the character of the 
assault. * * * Therefore it has been held that the assault 
may be committed with an unloaded firearm, the intent be- 
ing present, as where the assailant believed his weapon 
to be loaded.” In Keefe v. State, 19 Ark. 190, defendant 
drew his pistol, pointed it toward the heart of the com- 
plaining witness, and said: “If you do not pay me my 
money, I will have your life.” Complaining witness told 
defendant that if he would go back to the house he would 
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try to borrow the money and pay the debt. They went 
back to the house, defendant still holding the pistol in his 
hand, and complaining witness borrowed the money and 
paid the defendant, who went away and made no other 
attempt to use his pistol or injure the witness. These facts 
were held sufficient to sustain a conviction of assault with 
intent to inflict great bodily injury. In State v. Mitchell, 
139 Ia. 455, itis held: ‘A conditional threat of injury with 
a deadly weapon, together with an act calculated to put 
the person assailed in fear, and the present ability to inflict 
the threatened injury, is sufficient to constitute the crime 
of assault with intent to inflict great bodily injury.” 

It is next urged that the court erred in giving certain 
instructions. We deem it unnecessary to prolong this opin- 
ion by a discussion of the criticisms addressed against the 
separate instructions. It is true certain instructions stand- 
ing alone are faulty, but when construed as a whole the 
instructions correctly state the law. It is a well-established 
rule that instructions must be construed together. Clary 
v. State, 61 Neb. 688. 

It is also urged that the court erred in permitting evi- 
dence to be introduced, over the objections of the defend- 
ant, pertaining to the details of a previous conviction of the 
defendant for felony. Defendant was a witness in his own 
behalf and as such subjected himself to the same rules as 
to cross-examination as apply to any other witness. Sec- 
tion 8848, Comp. St. 1922, provides: “A witness may be 
interrogated as to his previous conviction for a felony. 
But no other proof of such conviction is competent except 
the record thereof.” Acting under the provision of the 
statute and over the objections of the defendant, which 
are omitted, but which are full and ample to preserve de- 
fendant’s rights, the county attorney made this record: 
“Q. Mr. Vanderpool, have you ever been convicted of fel- 
ony or pleaded guilty toa felony? A. Yes, sir. Q. When? 
A. Well, its, let’s see, it has been quite a number of years 
back. Q. What was the charge? A. For fighting. Q. 
Is it not a fact that it was cutting with intent to kill? 


VoL. 115] SEPTEMBER TERM, 1926. 99 
° Vanderpool v. State. 


A. It has been so long ago that I have forgot just how the 
charge read, but it happened when I was a boy under age. 
We were at Cortland, Nebraska, at a dance and I was de- 
fending myself.” On motion of the county attorney, the 
latter part of the answer was stricken as self-serving. ‘Q. 
I want to know what the charge was. A. Well, as I say, 
I don’t remember just how it was written on me, but I 
was charged with cutting and using a knife at a dance hall 
up here at Cortland, Nebraska.” The state, over objections, 
then introduced the record of the conviction of defendant 
which charged him, with two others, of the crime of stab- 
bing with intent to kill in one count and with stabbing with 
intent to wound in the other count, and that the defendant 
pleaded guilty to the charge, and being 16 years of age 
was sentenced to serve a term in the boy’s industrial school. 
Defendant being a witness in his own behalf, it was com- 
petent to show that he had been previously convicted of a 
felony for the purpose of affecting his credibility. It is 
quite apparent that the line of inquiry after the first ques- 
tion above quoted was not intended for the purpose of lay- 
ing the foundation for impeaching the witness, but rather 
for the purpose of showing that defendant was prone to 
engage in acts of personal violence. Defendant having ad- 
mitted his previous conviction, the further inquiry upon the 
subject was improper. It is a well-recognized doctrine in 
criminal law that, ordinarily, previous conviction cannot 
be received in evidence as tending to establish guilt of the 
offense for which the accused is being tried. The right 
to inquire as to a previous conviction rests on the statute 
and is for the purpose only of affecting the credibility of 
the witness. A fair interpretation of the statute seems to 
permit the question whether the witness has ever been con- 
victed of felony. If the witness answers in the affirmative 
the inquiry should end there, and thereafter it is improper 
to inquire into the nature of the crime or the details of the 
offense. If the witness denies or does not remember that 
he has been previously convicted of a felony, then he may 
be impeached on this point only by the production of the 
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record of his conviction. This view of our statute finds 
support in Leo v. State, 63 Neb. 728, Ford v. State, 106 
Neb. 439, and in Iowa under a statute in exact terms as 
our own, State v. Concord, 172 Ia. 467. 

We think the trial court erred in permitting the county 
attorney to press his cross-examination upon the question 
of the previous conviction of defendant beyond the point 
contemplated by the statute, and that under the facts and 
circumstances in this record the defendant was prejudiced 
by the ruling. While no request was made by defendant 
for an instruction on the question of the previous convic- 
tion of defendant, we think the better practice to be that 
the court should instruct the jury that evidence as to pre- 
vious conviction of the accused of a felony is to be consid- 
ered only as affecting his credibility as a witness and not 
as tending to prove the crime charged. Without such an 
instruction the jury are apt to regard the previous con- 
viction as a circumstance tending to prove guilt of the 
offense for which accused is being tried. In Keating v. 
State, 67 Neb. 560, it is held: “By virtue of the statute, a 
prior conviction of a felony may be proved for the purpose 
of affecting the credibility of a witness, and the court may 
properly ‘instruct the jury as to the purpose of such evi- 
dence.” . 

It is also urged that the court erred in permitting cer- 
tain witnesses called by the state, on rebuttal, to contra- 
dict certain evidence of witnesses for defendant, which was 
collateral to the main issue. Some of these instances are 
of a trivial character and we would not feel justified in re- 
versing the judgment on that ground alone. The rule is 
well settled, however, that, ““When a witness is cross-exam- 
ined on a matter collateral to the issue, he cannot, as to 
his answer, be subsequently contradicted by the party 
putting the question. The test as to whether a fact in- 
quired of in cross-examination is collateral is, would the 
cross-examining party be entitled to prove it as a part of 
his case tending to establish his plea? Ferguson v. State, 
72 Neb. 350; Johnston v. Spencer, 51 Neb. 198. 
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Other questions are discussed in the brief for defendant, 
but they are not likely to occur upon a retrial of the case 
and will not be considered. For the reasons above set forth, 
the judgment of the district court is reversed and the cause 
remanded for further proceedings. 

REVERSED. 


Luctius B. PHELPS, APPELLEE, Vv. SNOW E. WILLIAMS ET AL., 
APPELLANTS. ‘ 


FILeD DECEMBER 29, 1926. No. 25842. 


1. Former Case Approved. The. principles of law announced in 
Phelps v. Williams, 112 Neb. 667, adhered to. 


2. Pledges. Where a party holds two or more different collateral 
securities for a debt, he may proceed against any one or all of 
them at his election, and, in the absence of contract, is not 
required to exhaust one before proceeding against the other. 


3. Instructions examined, and held to have properly submitted the 
issues to the jury. 


4. Evidence examined, and held sufficient to sustain the verdict and 
judgment. 


APPEAL from the district court for Franklin county: 
LEWIs H. BLACKLEDGE, JUDGE. Affirmed. 


George J. Marshall and Bernard McNeny, for appellants. 
George Losey, contra. 


Heard before MORRISSEY, C. J., ROSE, DEAN, DAY, GooD, 
THOMPSON and EBERLY, JJ. 


Day, J. 

Plaintiff, Lucius B. Phelps, indorsee, brought this action 
against Snow E. Williams and P. A. Williams, defendants, 
upon a promissory note executed by defendants. The trial 
resulted in a verdict and judgment for the plaintiff for the 
full amount of the note with interest. Defendants have ap- 
pealed. 
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This case was before us on a former occasion, being re- 
ported in 112 Neb. 667, wherein a judgment in favor of 
the plaintiff was affirmed. On a rehearing and reargument 
in that case, we vacated our judgment of affirmance, for 
reasons therein stated, reversed the judgment of the dis- 
trict court and remanded the case to the district court for 
further proceedings. 112 Neb. 671. In our two former 
opinions, the law of the case is fully discussed, and we are 
satisfied with the principles therein announced. 

It appears that on October 10, 1920, the defendants exe- 
cuted their negotiable promissory note for $10,000 due in 
one year, in which Harry Newman was named as payee. 
On December 4, 1920, Newman indorsed this note and 
pledged it to the plaintiff as collateral security for a loan 
of $19,250 which Newman had borrowed from plaintiff 
and which was evidenced by Newman’s note to the plaintiff 
for the amount of the loan. Newman failed to pay his note 
to the plaintiff when due and plaintiff brought this action 
against defendants on their note. 

Defendants admitted the execution of the note, and by 
way of defense alleged want of consideration; that the note 
was procured by false and fraudulent representations on 
the part of the payee; denied that the plaintiff purchased 
the note for value; denied the indorsement by Newman; al- 
leged that. payment had been made on Newman’s note to 
the plaintiff in the sum sufficient to discharge the same; 
that Newman’s note to plaintiff was tainted with usury; 
that plaintiff was not a bona fide purchaser for value, and 
had notice of the fraud in the inception of the note. The 
same issues are before us as were presented upon the 
former trial. In that case, the following principles were 
announced: 

“Where the payee of a negotiable promissory note, be- 
fore maturity, in the usual course of business indorses and 
delivers it to a third person as collateral security for an 
usurious loan, the mere fact that such third party contract- 
ed for usurious interest will no€ deprive him of the char- 
acter of an innocent holder. , 
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“In an action on a negotiable promissory note by an in- 
dorsee, the question as to whether plaintiff is an innocent 
holder in due course, where the evidence is in conflict, is 
one of fact for the jury.” Phelps v. Williams, 112 Neb. 667. 

On the rehearing, we announced: ‘Where, in an action 
on a promissory note, the law imposes on the plaintiff the 
burden of proving that he acquired the title to the note 
without notice of defense, and the transaction by which he 
acquired title was conducted by his agent, it is necessary 
to prove that such agent was, at the time, without notice 
of defense.” Phelps v. Williams, 112 Neb. 671. 

In Stephenson v. Perry, 112 Neb. 294, in discussing the 
question of fraud in the inception of a note, the court used 
this language: “Upon the trial the defendant introduced 
testimony tending to prove that there was fraud in the in- 
ception of the note. It was incumbent upon the plaintiff, 
therefore, in making out his case to show that he was a 
bona fide holder. The rule is well settled that where fraud 
in the inception of a note is pleaded as a defense, and proof 
has been offered sufficient to make out a prima facie case, 
in an action by an indorsee against the maker, the burden 
is on the plaintiff to show that he is a bona fide holder.” 
See Central Nat. Bank v. Ericson, 92 Neb. 396; Ostenberg 
v. Kavka, 95 Neb. 314; Auld v. Walker, 107 Neb. 676. 

The testimony in behalf of the plaintiff, as well as his 
agent who conducted the negotiations of the loan from 
plaintiff to Newman and the taking of defendants’ note 
as collateral to the Newman loan, was to the effect that 
neither of them knew of any infirmities against defendants’ 
note or the consideration for which it was given; that it 
was taken in due course of business for the Newman loan. 

Defendants again urge, as they did upon the former 
trial, that the evidence shows that Newman’s note to the 
plaintiff had been paid out of other collateral given by New- 
man for his indebtedness to plaintiff. The evidence shows 
that Newman, after giving his note to plaintiff, transferred 
to plaintiff’s brother certain real estate and assigned a 
lease. The securities were transferred as collateral to the 
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note and not in payment of it. In transferring these collat- 
eral securities, it was agreed that, after paying the charges 
of maintenance, taxes, and care of property, upon the sale 
of the property the remainder should be credited to the 
Newman note. The evidence shows that the amount col- 
lected on the lease and property did not equal the expense 
incident to the care of the estate and, at the time of trial, 
nothing had been realized by plaintiff on the securities. 
Criticism is made that the cost incident to the care of the 
property was unreasonable and exorbitant. That question 
could not be determined in this case as the parties inter- 
ested in that question are not parties to this action, The 
rule is well established that, where a party holds two or 
more different collateral securities for a debt, he may pro- 
ceed against any one or all of them at his election and, in 
the absence of contract, is not required to exhaust one be- 
fore proceeding against the other. 

The questions presented by defendants’ answer were sub- 
mitted to the jury under proper instructions and the jury 
found adversely to defendants’ contention. Complaint is 
made of the failure of the court to direct a verdict in favor 
of defendants. Under the evidence, the court would not. 
have been warranted in so doing. The case was fairly sub- 
mitted to the jury and no reason has been pointed out why 
we should disturb their verdict. 

No error appearing in the record, the judgment of the 
district court is 

: AFFIRMED. 

DEAN, J., dissents. 


WALLACE BEATTY, APPELLEE, V. JAMES H. CASSELMAN ET 
AL., APPELLANTS. 


FILED DECEMBER 29, 1926. No. 24304. 


1. Injunction: DISMISSAL: ACTION ON BoNnp. The dismissal by 
plaintiff of an action in which he has procured the issuance of a 
temporary injunction gives rise to a cause of action upon the 
injunction bond. 
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ErFecT. Where a defendant in an action 
was eiseinea from removing sand and gravel from the premises 
of plaintiff, and the action was voluntarily dismissed by the 
plaintiff, without prejudice to a future action, such dismissal 
does not adjudicate or determine that the defendant possessed 
the right to remove sand and gravel from the plaintiff’s premises. 


DamMacEs. In an action upon an injunction bond, the 
defendant therein may plead as a counterclaim damages 
sustained in and growing out of the transaction which gave rise 
to the issuance of the injunction. 


:+ DISSOLUTION: DAMAGES: ATTORNEY’S FEES. “The 
necessary and reasonable expenses for attorney’s fees incurred 
in procuring the dissolution of an injunction wrongfully’ issued 
are recoverable as an element of damages. But when the right 
to an injunction is ancillary, and not the main issue in the case, 
such damages are limited to the expenses incurred in securing 
the dissolution, as distinguished from the expenses incurred in 
the trial of the principal issues involved.” Darling v. McBride, 
86 Neb. 481. 


APPEAL from the district court for Scotts Bluff county: 
P. J. BARRON, JUDGE. Reversed. 


R. O. Canaday, Honnold & Clarke and Field, Ricketts & 
Ricketts, for appellants. 


Mothersead & York, contra. 


Heard before MoRRISSEY, C. J., ROSE, DEAN, DAY, GOOD, 
THOMPSON and EBERLY, JJ. 


Goon, J. 


This is an action upon an injunction bond in which plain- 
tiff recovered the full amount of the bond. Defendants ap- 
peal. 

The record discloses that defendant Casselman, princi- 
pal obligor on the bond, was the owner of certain lands 
adjacent to the Platte river, in Scotts Bluff county; that 
plaintiff was removing therefrom sand and gravel which 
he was furnishing to contractors engaged in constructing 
some public improvement; that a controversy arose be- 
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tween Casselman and plaintiff over the right of the latter 
to take sand and gravel from the premises of the former; 
that Casselman commenced an action in the district court 
to enjoin the plaintiff in this action from removing sand 
and gravel and for an accounting for that which he had 
theretofore removed; that Casselman procured the issuance 
of a temporary injunction and gave a bond of $1,000, con- 
ditioned to pay all damages which the defendant might 
sustain by reason of the injunction, if it were finally de- 
termined that it was wrongfully issued; that some time 
thereafter Casselman dismissed the action, without preju- 
dice, and thereupon this action was brought upon the in- 
junction bond. 

In this action plaintiff averred in his petition that he 
was engaged in the business of furnishing sand and gravel 
under contract to other parties; the issuance of the tempo- 
rary injunction, which interfered with the furnishing of 
sand and gravel under his contract; that by reason thereof 
he was compelled to remove his machinery to another place, 
at great expense, in addition to attorney’s fees of $250, 
which he had incurred in securing the dissolution of the 
temporary injunction. Defendant Casselman filed an an- 
swer, in which he alleged that he was the owner of certain 
lands; that plaintiff had been trespassing thereon, to his 
damage in a considerable sum; admitted the commence- 
ment of the action by him; the issuance of the temporary 
injunction and the giving of the bond; averred that plain- 
tiff was removing sand and gravel from defendant’s prem- 
ises without any right, and prayed for damages by reason 
of the trespass committed by the plaintiff. All of the alle- 
gations of Casselman’s answer, relating to the remoyal of 
sand and gravel without authority so to do, and the alle- 
gations in the nature of a counterclaim for trespass were, 
on motion of plaintiff, stricken, and defendants denied the 
right to introduce evidence in support of such allegations. 
These rulings of the court, in part, form the basis of de- 
fendants’ assignments of error. 

* Jt appears from the record that, while the temporary in- 
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junction was in force, Casselman leased to the United States 
the premises from which sand and gravel were being taken, 
and that plaintiff, under this lease, reentered the premises 
and resumed the taking of sand and gravel. In all, the 
plaintiff was excluded from the premises for a little more 
than 30 days. Apparently, the trial court adopted plain- 
tiff’s theory that the dismissal of the injunction action was 
a complete determination of the plaintiff’s right to take 
gravel and sand for the full period for which he was ex-. 
cluded, and that he was entitled to whatever damages he 
had sustained by reason of being excluded for that period; 
also that he was entitled to recover attorney’s fees incurred 
in the injunction action. 

The rule is well established, and it is conceded by both 
parties to this action, that the dismissal by plaintiff of an 
action in which he has procured the issuance of a tempo- 
rary injunction gives rise to a cause of action upon the in- 
junction bond. Gyger v. Courtney, 59 Neb. 555; 10 Ency. 
Pl. & Pr. 1124; 32 C. J. 450, sec. 774. 

While the dismissal of the injunction action, without 
prejudice, gave rise to a cause of action for damages on the 
injunction bond in favor of plaintiff, the dismissal did not, 
of itself, determine that plaintiff was rightfully removing 
sand and gravel from the particular portion of the prem- 
ises described in the temporary injunction; much less did 
it decide he was entitled to remove sand and gravel for the 
period of more than 30 days.’ An examination of the pe- 
tition in the action brought by Casselman discloses that 
no facts were alleged which would warrant the issuance 
of an injunction. The action was brought for an account- 
ing, as well as for an injunction. The temporary injunc- 
tion enjoined plaintiff in this action from only a part of Cas- 
selman’s land. The voluntary dismissal of the action in 
which the injunction was allowed adjudicated nothing more 
than that the injunction was not rightfully issued. Since 
the dismissal did not adjudicate the right of the plaintiff 
in this action to remove sand and gravel from that part of 
the premises from which he was enjoined, it follows that the 
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defendants in this action were entitled to plead facts which 
would show that plaintiff was not damaged by being pre- 
cluded from removing sand and gravel. If plaintiff had not 
acquired and did not possess the right to remove sand and 
gravel from that part of the premises from which he was 
enjoined, it could not be urged that he was entitled to dam- 
ages because he was enjoined from doing something that he 
had no right to do. Whether he was entitled to go upon the 
premises and remove sand and gravel and had the right so 
to do were questions of fact which the defendants had a. 
right to have put in issue, and they had the right to offer 
their evidence upon the issues thus tendered. 

It follows that the trial court erred in sustaining the mo- 
tion to exclude those portions of defendant Casselman’s 
answer in which he pleaded that plaintiff was taking sand 
and gravel without right or authority. If, upon a subse- 
quent trial, the evidence shows that plaintiff was a tres- 
passer, then we think defendant. Casselman has the right 
to set forth in a counterclaim and recover any damages for 
the trespass upon the premises growing out of the trans- 
action. It is unnecessary to require two actions to adjust: 
the rights between these parties, when it may be done in 
one action. Courts look with favor upon the adjudication 
of all the rights of the parties in one action, when it can 
be properly done. 

Another assignment of error relates to the allowance 
of attorney’s fees as an item of damages. The rule appli- 
cable to this situation is correctly stated in Darling v. Mc- 
Bride, 86 Neb. 481, wherein it is said: “The necessary and 
reasonable expenses for attorney’s fees incurred in pro- 
curing the dissolution of an injunction wrongfully issued 
are recoverable as an element of damages. But when the 
right to an injunction is ancillary, and not the main issue 
in the case, such damages are limited to the expenses in- 
curred in securing the dissolution, as distinguished from 
the expenses incurred in the trial of the principal issues 
involved.” As heretofore noted, the action was for an ac-. 
counting, as well as for an injunction. In such case, only 
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attorney’s fees incurred in procuring the dissolution of the 
injunction are recoverable. Some evidence of an expert 
nature was offered as to the value of such services, but no 
facts were proved which would form the basis for an ex- 
pert opinion. In other words, there was no proof of the 
facts, assumed to be true, which were submitted in the 
hypothetical question put to the expert witness; nor is there 
anything in the record from which it can be determined 
that any motion to dissolve the temporary injunction was 
ever filed or submitted to the court, and it only inferen- 
tially appeared that an attorney was employed for the pur- 
pose of procuring a dissolution of the injunction. 

The judgment of the district court is erroneous and is, 
therefore, reversed and the cause remanded for further 
proceedings in accordance with this opinion. 

REVERSED. 


Note—See Injunction, 32 C. J. 362 n. 52, 450 n. 87, 474 
n. 92, 475 n. 98, 482 n. 4; 14 R. C. L. 475. 


JOHN SCHARMAN V. STATE OF NEBRASKA. 
FILED DECEMBER 29, 1926. No. 25452. 


1. Criminal Law: ACCESSORIES: Section 9541, Comp. St. 1922, as 
amended by chapter 89, Laws 1923, which provides that an 
aider, abettor, or procurer, whether present or not, shall be 
subject to the same prosecution and punishment as his prin- 
cipal, construed to mean: That the same rule as to the infor- 
mation, conduct of the case, and punishment, heretofore appli- 
cable to a principal, should thereafter govern his aider, abettor, 
or procurer, and that no additional facts need be alleged in an 
information against such accessory before the fact than are 
required against his principal. 


2. Indictment and Information: AccESssormES. The abrogation of 
the distinction between principal and accessory as contained 
in section 9541, Comp. St. 1922, as amended by chapter 89, Laws 
1923, does not contravene section 11, art. I of our Constitu- 
tion, affording the defendant in a criminal case “the right * * * 
to demand the nature and cause of accusation.” 
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SUFFICIENCY. An information which, in ordinary 
terms, charges the defendant with the theft of personal prop- 
erty, and as explanatory thereof states that the theft was com- 
mitted by others through the procurement of the defendant, 
constitutes but one offense, to wit, that of stealing. 


ERROR to the district court for Cherry county: BAYARD 
H. PAINE, JUDGE. Affirmed. 


Ruby & Tucker, for plaintiff in error. 
O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before Morrissey, C. J., ROSE, DEAN, DAY, Goon, 
THOMPSON and EBERLY, JJ. 


THOMPSON, J. 

John Scharman, hereinafter called defendant, was in- 
formed against in the district court for Cherry county, un- 
der section 9603, Comp. St. 1922, as amended by chapter 
104, Laws 1925, and section 9541, Comp. St. 1922, as amend- 
ed by chapter 89, Laws 1923; the former making cattle 
stealing a felony regardless of the value of the cattle, the 
latter subjecting an aider, abettor, or procurer, whether 
present or not, to the same prosecution and punishment 
as his principal. The trial resulted in a conviction, and 
defendant was sentenced to the state penitentiary for a 
term of not less than three years nor more than ten years. 
To reverse this judgment, defendant prosecutes error to 
this court. 

The information, excluding the formal parts, in sub- 
stance, charges the defendant with the unlawful and felon- 
ious taking and carrying away of ten head of cattle, the 
property of Albert H. Metzger, on or about August 1, 1925, 
without such owner’s consent, with the intent to convert 
such cattle to a use other than that of the owner; that such 
theft was so committed by such defendant by reason of 
his having, on or about July 31, 1925, procured William 
Mogle and Edison Herron to so steal, take and carry away 
such cattle, which they, at such time, place, manner, and 
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form, did, in pursuance of such procurement. To this in- 
formation a motion was filed by defendant asking that the 
state be required to separately state and number the crimes 
sought to be lodged against the defendant, also a motion 
requesting that the state be required to elect as to which 
crime it would prosecute, and also a demurrer to the in- 
formation for the reason that it was void for duplicity, each 
of which in their order were overruled. 

This brings us to a consideration of section 9541, Comp. 
St. 1922, as amended by chapter 89, Laws 1923. The uni- 
form holdings of this court heretofore have been that, in 
order that an accessory before the fact could be held as 
principal, the evidence must show that he was personally 
present at the time of the theft, or in close proximity there- 
to, aiding and abetting therein. Lamb v. State, 69 Neb. 
212; Skidmore v. State, 80 Neb. 698; Guignon v. State, 101 
Neb. 587; Neal v. State, 104 Neb. 56. This rule we uni- 
formly followed up and until the session of our legislature 
of 1928, when such section 9541 was amended by chapter 
89, Laws 1923, to read as follows: “Whoever aids, abets, 
or procures another to commit any offense may be prose- 
cuted and punished as if he were the principal offender.” 
Before such amendment such section 9541 provided: 
“Whoever shall aid, abet, or procure any other to commit 
any felony, shall, upon conviction thereof, be imprisoned 
in the penitentiary for any time between the respective 
periods for which the principal offenders could be impris- 
oned for the principal offense; or, if such principal offender 
would on conviction, be punishable with death, or be im- 
prisoned for life, then such aider, abettor, or procurer 
shall be punished with death or be imprisoned for life,. 
the same as the principal offender would be”’—thus mak-. 
ing an accessory before the fact, if present aiding and. 
abetting and procuring, a principal; if not present, but 
aiding, abetting, or procuring, guilty of a substantive of- 
fense, which could not be proved under a charge of steal- 
ing. That this distinction was without reason for its basis 
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was indicated by us in Skidmore v. State, supra, where, 
in the course of the opinion, we said: 

“In many states the old common-law distinction between 
principals and accessories before the fact has been abol- 
ished by statute. This seems to be a step in the general 
direction of reform by simplifying the law and abolishing 
technicalities; but the legislature of this state has seen 
fit to abide by the ancient and technical distinctions.” 

Thus it was indicated that such common-law rule should 
be abrogated by the legislature. We conclude that, in fur- 
therance of this suggestion on the part of the court, chap- 
ter 89, Laws 1923, was enacted, and, further, that it was 
the intention of the legislature by such enactment to ab- 
rogate all distinction heretofore existing between such 
aider, abettor, or procurer and the one committing the act, 
‘and to provide that each should be prosecuted and punished 
as principals; that is, that the words “prosecuted and pun- 
ished,” as used in such section, mean that the same rule 
as to the information, conduct of the case, as well as the 
punishment, heretofore applicable to principals, should 
thereafter govern such aiders, abettors, or procurers, and 
that no additional facts need be alleged in an information 
against an accessory before the fact than are required 
against his principal. Thus applying the law applicable 
to the trial of one charged with a misdemeanor, or with 
high treason, where there are no accessories, to that of 
a charge of felony. In so construing this enactment the 
legislature did but adopt the suggestions of this court as 
above indicated, and followed the rule of advanced thought, 
for, if there ever was a forceful reason for drawing a dis- 
tinction between such procurer and doer, such reason has 
ceased to exist. Certainly, where one procures another to 
do a criminal act, such act is in effect the act of the pro- 
curer as well as that of the doer; that is, one who does 
an act by the agency of another does the act himself, and 
thus becomes a principal, and, in a proper case, should be 
informed against as such. 

While the information in this instant case, as set forth 
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in the forepart of this opinion, describes the manner in 
‘which the theft charged was committed, such descriptive 
allegations, while proper but not necessary under the stat- 
utes as they now exist, do not render such information 
vulnerable to the charge of duplicity, nor give rise to 
prejudicial error, nor contravene section 11, art. I of our 
Constitution, which provides, among other things, that 
“the accused shall have the right * * * to demand the na- 
ture and cause of accusation.” 


In the conclusions herein reached we are supported by 
the following authorities: Francis v. State, 111 Neb. 580; 
People v. Bliven, 112 N. Y. 79; Hanoff v. State, 37 Ohio St. 
178; Hronek v. People, 134 Ill. 189; State v. Hessian, 58 Ia. 
68; People v. Outeveras, 48 Cal. 19; State v. Steeves, 29 
Or. 85; Griffith v. State, 90 Ala. 583; State v. Geddes, 22 
Mont. 68; Sanditen v. State, 22 Okla. Cr. Rep. 14; State 
v. Kent, 4 N. Dak. 577. In the last three cases cited the 
constitutional question involved herein was considered. 


It is urged that State v. Geddes, Sanditen v. State, and 
State v. Kent, supra, are not applicable to the Nebraska 
statute here under consideration, for the reason that in 
such respective cases they were construing statutes which 
provided, in substance, that no additional facts need be 
alleged in an information against an accessory than are 
required against his principal. As we view such clause, 
it is not a material part of such respective statutes, other 
than to make more plain the legislative intent. Such in- 
tent is made plain as to our 1923 act, not only by the act 
itself, but also by its purpose and its history as herein- 
before considered. 


We have given careful consideration to all claimed errors 
presented, and while the material facts in issue were not 
as definitely stated in the instructions as they might have 
been, they were, however, sufficiently explicit to inform the © 
jury as to the issues submitted for their consideration. 
The verdict of the jury is amply sustained by the evidence, 
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and reversible error was not committed either by the giv- 
ing or refusing of instructions, or otherwise. The judg- 
ment of the trial court is 

AFFIRMED, 


ST. PAUL ENGLISH LUTHERAN CHURCH ET AL., APPELLANTS, 
v. EMIL A. STEIN, APPELLEE. 


FILED DECEMBER 29, 1926. No. 25497. 


Religious Societies: POWERS. When a church is so organized as to 
be a nonsynodical body, strictly independent of all other ecclesias- 
tical connections or associations, and is governed solely within 
itself, its governing body being its membership, working by and 
through an elective church council, its property and support 
being derived from the voluntary and gratuitous contributions 
of its members, such contributions being solely for the use of 
such church, a majority of such membership may, ordinarily, 
control the right to the use and title to such property; and in 
furtherance of its design, as an ecclesiastical body, such church 
organization may call a pastor, and may discharge him, and 
transact such other or different business as may be consonant 
with the objects and purposes of its organization. 


APPEAL from the district court for Franklin county: 
LEWIs H. BLACKLEDGE, JUDGE. Reversed, with directions. 


C. P. Anderbery and Stiner & Boslaugh, for appellants. 
Bernard McNeny and J. S. Gilham, contra. 


Heard before ROSE, DEAN, DAY, GOOD, THOMPSON and 
EBERLY, JJ. 


THOMPSON, J. 

This action was brought in the district court for Frank- 
lin county by the appellants, hereinafter called plaintiffs, 
against the appellee, hereinafter called defendant, seeking 
an injunction preventing the defendant from attempting 
to officiate as pastor of the plaintiff church, or from exer- 
cising any of the rights, functions or prerogatives as pastor 
of such church, or from longer using or occupying the par- 
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sonage and other buildings forming a part of such church 
property. After the issues were duly joined, the suit com- 
ing on to be heard, judgment was rendered in favor of 
the defendant and against the plaintiff; to reverse which 
judgment plaintiffs appeal. 

The facts as we find them reflected by the record are: 
That the plaintiff church is, and has been for more than 
four years prior to the commencement of this action, a 
‘duly, legally organized and existing religious society, as 
indicated by its name, composed of about 40 members, own- 
ing, controlling and using a parsonage and a church build- 
ing and equipment in Hildreth, Franklin county, and the 
lands comprising the tract upon which such church build- 
ing, parsonage, and other outbuildings are situate; that 
‘such properties were acquired by voluntary and gratuitous 
contributions of the members of such church at a cost and 
value of about $14,000; that some time in August, 1921, 
‘the plaintiff church employed the defendant as its pastor, 
.as we construe the record being considered, for an indef- 
inite period, at a compensation of $1,200 a year, together 
‘with the use of the parsonage, terminable at the option 
of either of the contracting parties upon fair and reason- 
able terms, upon giving notice, on either party becoming 
justly dissatisfied; that such pastor took possession of the 
parsonage and the equipment thereof, which he has ever 
‘since occupied, and began, and has continued, to exercise 
the powers and rights of a pastor in reference to such 
church and property; that for about a year prior to the 
institution of this suit a serious and continuous lack of 
harmony between the members of such church and their 
pastor arose, and has ever since existed, deterring the 
growth of the church membership, and that to the extent 
of defeating the objects and purposes for which such church 
‘was organized and the property purchased and dedicated; 
that friendly efforts on the part of the officers of such 
church and its members, looking to an amicable adjustment 
of all matters involved, were made to induce the defendant 
to withdraw as pastor of such church and vacate such par- 
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sonage, which were without avail; that in furtherance of 
such desire, on or about the 12th day of September, 1925, 
the church council, the body clothed with authority to so 
act, at a meeting thereof duly called and held, passed a 
resolution demanding the discharge of such pastor; that 
such action of such church council was carried to defendant 
and to the congregation, and looking to the consummation 
of such resolution, and after due notice given, the same was 
presented to the congregation and members of such church 
at a special meeting called for such purpose and held on 
the 15th day of September, 1925, and the question of such 
dismissal and vacation of premises was put to a vote of 
such members, a majority of whom were present, and the 
resolution previously adopted was, by a unanimous vote of 
all the members of such church and congregation attend- 
ing such meeting and voting on such question, approved 
and the defendant dismissed as pastor of such church and 
all his rights and prerogatives by reason of such employ- 
ment terminated, and ordered to vacate such premises and 
surrender the keys thereto within 30 days from such date; 
that by reason of such acts of such officers and membership 
defendant ceased to be the pastor of such church, was di- 
vested of all rights, privileges and prerogatives connected 
with such employment, and his services as pastor termi- 
nated; that, notwithstanding the foregoing, the defendant 
has refused to vacate the premises, and threatens to and 
will continue to perform the duties, rights and functions of 
a pastor unless in this proceeding prevented; that, by rea- 
son of such wrongful acts on his part, the respective mem- 
bers of such church have refused to contribute to its sup- 
port, notwithstanding such church is indebted in the sum 
of $5,500, which sum is long past due and which debt was 
created as an aid to the acquiring of such property; that 
the holders of such indebtedness threaten to proceed to 
enforce collection thereof, and that the church is by reason 
of the foregoing without means to meet such debt or to care 
for the same without sale of the property or otherwise di- 
verting it from the uses and purposes for which it was 
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dedicated; that the right and authority to remove and dis- 
charge such pastor has at all times been vested in the 
church council and the membership of such church, and 
that such right of removal has been properly exercised; 
that plaintiffs are without an adequate or speedy remedy 
at law; and that unless relief is immediately granted great 
and irreparable damage will be done, not only to the prop- 
erty, but also to such church as an organization, and its 
usefulness and purpose rendered futile. 

It is admitted on the part of all parties to the suit, and 
if not admitted it is sustained by the record, that this con- 
gregation is a nonsynodical body, and strictly independent 
of all other ecclesiastical connections or associations. It is 
claimed by the defendant, and alleged as a part of his de- 
fense, that the Lutheran church of both Iowa and Nebras- 
ka, by and through a synodical body, has sole and exclusive 
jurisdiction of the question here presented, as well as others 
of a similar nature, and that in the early part of this un- 
fortunate situation the pastor, as well as those contending 
against him, submitted the question to such synodical body, 
and that it was by such body determined, after due consid- 
eration, in favor of the defendant, and that thereby, and 
by reason thereof, these plaintiffs are estopped from con- 
tending to the contrary. As to this, it may be admitted 
that, if this plaintiff church was a member of such synod, 
possibly the conclusion contended for by defendant should 
be sustained. However, as we find from the record, be- 
fore such plaintiff church could become a member of such 
synodical body, or come under its jurisdiction, it was a 
condition precedent that it must sign a written or printed 
application directed to certain officers of such synodical 
body, asking to be received within its jurisdiction. Such 
application was not made or had. Hence, the mere attempt 
on the part of the minister and the congregation, acting 
through its proper officers, to adjust conditions in a friend- 
ly and Christian way could in no manner estop either from 
proceeding in a different manner if the action of the synod 
was not satisfactory, for, as testified to by the highest 
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officers of such synod, its actions at best were but advisory. 
Such an attempt on the part of the congregation and its 
pastor was laudable, but could not be said to be more than 
an attempt at perfecting a settlement, and it should not 
be by us given further or more binding force. 

It is further urged on the part of the defendant that in 
seeking a pastor the plaintiff church applied to such synod, 
and that the synod, acting in harmony with its usual cus- 
tom, assigned the defendant to plaintiff church as pastor. 
This, however, did not bring the plaintiff organization with- 
in the synod, and did no more than leave the pastor, de- 
fendant Stein, under the direction of such synodical body. 
The plaintiff church being a nonsynodical body, the law 
as announced by us in Kenesaw Free Baptist Church v. Lat- 
timer, 103 Neb. 755, is controlling, and not that as an- 
nounced in Pounder v. Ashe, 44 Neb. 672, where a synodical 
body was under consideration. From the foregoing it will 
be seen that the evidence amply sustains the contentions 
of the plaintiffs as against those of the defendant. Hence, 
we conclude that the trial court erred wherein it found 
that the acts of the plaintiffs estopped them from prosecu- 
ting this action, and for that reason refused to grant the 
relief sought by plaintiffs. 

While other claimed errors are urged on the part of the 
defendant, we are constrained to believe that this little 
struggling congregation, as well as Reverend Stein, have 
had trouble sufficient, and that the record here should be 
left in such a way as to prove an inducement to each to 
continue their efforts in their respective fields, rather than 
to intensify the situation by a discussion of such claimed 
errors. It is sufficient to say that we have considered each 
thereof, but find them not to be of such potential nature as 
to defeat the plaintiffs’ right to the relief prayed. As we 
view the questions involved in this case, each thereof should 
have been resolved in favor of the plaintiffs, and the trial 
court erred in not so concluding. 

It follows that the decision of the trial court should be, 
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and is, reversed, and the cause remanded, with directions 
to enter judgment in harmony with this opinion. 
REVERSED. 


Note—See Religious Societies, 34 Cyc. 1159 n. 18, 1188 n. 
67;8 A. L. R. 105; 23 R. C. L. 454. 


MICHEL KNOTHE V. STATE OF NEBRASKA 
FILED DECEMBER 29, 1926.. No. 25588. 


1. Statutes: “BOoTLEGGING.” The term “bootlegging” has acquired, 
as a matter of common knowledge, a definite import and em- 
braces certain well-understood characteristics. The use of the 
word “bootlegging” in the title of chapter 106, Laws 1925, in con- 
nection with the words “providing penalties for first, second and 
subsequent convictions for bootlegging,” does not therefore ren- 
der the amendment indefinite or uncertain in such degree as to 
invalidate the act. 


: CONSTITUTIONALITY. Chapter 106, Laws 1925, examined 
and held to be an amendatory act evidencing a definite inten- 
tion of the legislature, the provisions of which are consistent 
with its title, and with the title and subject-matter of the orig- 
inal law to which it applies, and therefore not enacted in contra- 
vention of section 14, art. III of the Constitution. 


8. Criminal Law: BooTLeEGGING AcT: CONSTRUCTION. Chapter 
106, Laws 1925, construed, and held to provide penalties for 
first, second and subsequent convictions for bootlegging, which 
it defines, and to the punishment of which its penalties are 
limited. 


4. Indictment and Information: SurriclIency. The rule in this 
state is that, to charge a statutory offense, information or com- 
plaint must contain a distinct allegation of each essential ele- 
ment of the crime as defined by the Jaw creating it, either in the 
language of the statute or its equivalent. 


: The language of the information in the in- 
stant case, “did then and there sell intoxicating liquor,” does 
not charge “bootlegging,” nor an offense to which the penalties 
of the amendment above referred to apply. It charges, how- 
ever, an offense under section 3238, Comp. St. 1922, punishable 
exclusively as provided by section 3288, Comp. St. 1922. 


120 NEBRASKA REPORTS. (VoL. 115 
Knothe v. State. 


: The words, “contrary to the form and pro- 
visions et chapter 106, Laws 1925,” appearing in the instant 
complaint are, at most, an argumentative statement of the legal 
results of the facts previously stated, and this mere legal con- 
clusion cannot cure any defects in the premises on which it 
assumes to be predicated. 
7. Criminal Law: SENTENCE. In view of the terms of the instant 
complaint, and the trial court having no jurisdiction under 
section 3288, Comp. St. 1922, to impose a penalty of both fine 
and imprisonment, its attempt so to do is in excess of its 
powers and renders such sentence wholly void. 


Under the facts in the record, it appears that 
the trial court on the remand of this case has ample powers 
to proceed to assess any of the penalties provided by section 
3288, Comp. St. 1922. 


ERROR to the district court for Merrick county: FRED- 
ERICK W. BUTTON, JUDGE. Reversed, with directions. 


Elmer E. Ross, for plaintiff in error. 
O. S. Spillman, Attorney General, and Lee Basye, contra. 


Heard before MOoRRISSEY, C. J., ROSE, DEAN, DAY, GOOD, 
THOMPSON and EBERLY, JJ. 


EBERLY, J. 

The defendant, upon entry of a plea of guilty, was sen- 
tenced by the county court of Merrick county, Nebraska, 
to pay a fine of $100 on the first count of an information 
charging unlawful possession of intoxicating liquor, and 
to pay a fine of $100 and be imprisoned in the county jail 
for 60 days upon the second count thereof, which informa- 
tion charged “that Michel Knothe, then and there being, 
* * * on or about the 15th day of April, 1926, did then 
and there unlawfully sell certain intoxicating liquor, con- 
trary to the form and provisions of chapter 106, Laws 
1925.” The defendant prosecuted a proceeding in error to 
the district court from so much of the sentence as imposed 
both fine and imprisonment, under the second count above 
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quoted. From an adverse determination of the proceed- 
ing in the district court, defendant appeals. 

The defendant first contends here that chapter 106, Laws 
1925, entitled “An act to amend section 3239, Compiled 
Statutes of Nebraska for 1922, relating to intoxicating 
liquors; providing penalties for first, second and subsequent 
convictions for bootlegging; to repeal said original section; 
and to declare an emergency,” is null and void for the rea- 
son that the enactment thereof was in contravention of sec- 
tion 14, art. III of the Constitution. This contention we 
cannot sustain. 

In view of the original title under which chapter 33, 
Comp. St. 1922, was enacted, had the provisions now ques- 
tioned appeared in that act at the time of.its original adop- 
tion, it unquestionably would not have been subject to chal- 
lenge because they are not embraced in the title of the act 
of which it would then form a part. 

The title of chapter 106, Laws 1925, discloses that its 
purpose is (1) to amend section 3239, Comp. St. 1922, and 
in terms limit the penalties which its terms provide; (2) 
to provide penalties for first, second and subsequent con- 
victions for bootlegging. The language of this section be- 
fore it was amended appeared to be as follows: ‘“Boot- 
legging. It shall be unlawful for any person to, in any 
manner, knowingly carry, transport or deliver any intox- 
icating liquor to or for any person to be kept, stored, sold, 
furnished, given, traded or otherwise disposed of in vio- 
lation of law.” These terms disclose that section 3239, 
Comp. St. 1922, was the “bootlegging section” of our liquor 
law at the time of its original passage by the legislative de- 
partment of our government. True, it did not purport to 
punish “bootlegging” eo nomine. But under that term as 
a section or subtitle, certain acts, each so defined as to em- 
brace the essential elements of bootlegging, as commonly 
understood, were enumerated and punished. The transac- 
tion thus punished was so described as to be wholly differ- 
entiated from section 3238, Comp. St. 1922, and all other 
proscribed acts of that general law. A fair construction 
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of the amendatory provisions of chapter 106, Laws 1925, 
discloses that both as to title and substance, properly con- 
strued, the amendment pertains wholly to the subject of 
“bootlegging” and applies to section 3239, Comp. St. 1922, 
only, and does not relate to, modify, or affect or qualify 
section 3238, Comp. St. 1922, or any other provisions of 
the liquor law. The title, therefore, of the amendatory 
act is sufficient; the effect of the amendatory act is restrict- 
ed to the section amended, and is within the limits of its 
title. It follows, therefore, that the validity of the amend- 
ed section 3239, Comp. St. 1922, must be sustained. 

The second question presented is: Does the second count 
of the complaint, which we have heretofore quoted, charge 
an offense under section 3239, Comp. St. 1922, as now 
amended? , 

Prior to the adoption of chapter 106, Laws 1925, the 
proscribed acts before us, charged in the second count of 
the information in this case, were embraced in the lan- 
guage employed in section 3238, Comp. St. 1922, viz.: “It 
shall be unlawful for any person to * * * sell * * * any malt, 
spirituous, vinous and intoxicating liquors, except * * * 
only as hereinafter provided.” : 

The crime thus defined, as a first offense, was punishable 
under section 3288, Comp. St. 1922, by a fine of $100 or 
imprisonment in the county jail not less than 30 days nor 
more than 60 days. Neither of the sections last referred 
to appear to have been, in terms, amended, and remain un- 
changed. 

The county court adopted the view that the offense 
charged in the second count was embraced in the language 
of chapter 106, Laws 1925, the penalties of which rendered 
the imposition of both fine and imprisonment mandatory. 
The district court concurred in this conclusion. In this 
branch of the case, therefore, two questions are presented: 
(1) Does a charge that the defendant “did * * * unlawfully 
sell certain intoxicating liquor,’ standing alone, state an 
offense punishable under section 3238, Comp. St. 1922, or 
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punishable under section 3239, Comp. St. 1922, as amended 
by the act of 1925? (2) If this language quoted be insuf- 
ficient to bring the charge within the provisions of the lat- 
ter section, do the words “contrary to the form and pro- 
visions of chapter 106, Laws 1925,” with which the com- 
plaint closed, supply the necessary elements of the crime 
and suffice so to do? , 

Prior to the adoption of the amendment of 1925 referred 
to, the “unlawful sale of intoxicating liquor” was described 
and embraced in section 3238, Comp. St. 1922, and the 
penalties therefor provided under section 3288, Comp. St. 
1922, exclusively. Therefore, the answer to the queries 
propounded is to be found in the proper construction of 
chapter 106, Laws 1925. 

Section 3239, Comp. St. 1922, as amended, is as follows: 
“Liquor, Sale, Transportation. Any person, who shall by 
himself, or through his agent, carry or transport, for the 
purpose of sale, sell, give away, trade, deliver or otherwise 
dispose of, any intoxicating liquor contrary to law, shall, 
for the first offense, be guilty of a misdemeanor, and be 
fined the sum of one hundred dollars ($100) and be im- 
prisoned in the county jail not less than sixty (60) days, 
nor more than ninety (90) days; * * * provided, however, 
the carrying or transporting of more than one pint of in- 
toxicating liquor shall be prima facie evidence that such 
liquor is being carried or transported for the purpose of 
sale.” 

The defendant presents the contention that neither in 
the amendment under consideration nor elsewhere in the 
statutes of this state is the term “bootlegging” defined; 
that the use of this word in the title of the act before us 
in connection with the words “providing penalties for first, 
second and subsequent convictions for bootlegging,” ren- 
ders the amendment indefinite and uncertain to such a de- 
gree as to invalidate the act. We are not of that opinion. 
The court takes judicial notice of the fact that the word 
“bootlegging” has acquired, as a matter of common knowl- 
edge, a definite import and is a term embracing certain 
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well-understood characteristics. Webster’s Dictionary de- 
fines it as follows: ‘To carry liquor about on the person 
and sell it in places where the sale of liquor is prohibited.” 

The supreme court of Kansas has defined bootlegging as 
follows: “Drawing upon our judicial knowledge of that 
specimen of the genus homo, a bootlegger is a person who 
sells intoxicating liquors on the sly, not from any particular 
business location, but carrying his wares in his bootleg, in 
his pockets, or keeping them in some flitting hole-in-the- 
wall of easy access to himself and provokingly hard of dis- 
covery to the officers of the law. When such a person es- 
tablishes himself in a definite place of business where by 
skilful legerdemain he can sell or pretend to sell the in- 
nocent juice of the apple as well as beer—both ‘near’ and 

. far’—and other intoxicants, the niceties of the Kansas 
language designate him as a ‘jointist,’ and no longer in the 
mere plebeian class of ‘bootlegger.’” Scriven v. City of 
Lebanon, 99 Kan. 602, L. R. A. 1917C, 460. 

We note also that our neighboring state of Iowa enacted 
a “bootlegger” statute in the following terms: “Any per- 
son who shall, by himself, or his employee, servant, or 
agent, for himself or any person, company, or corporation, 
keep or carry around on his person * * * any intoxicating 
liquor as herein defined, with intent to sell or dispose of 
the same by gift or otherwise, * * * shall be termed a 
bootlegger.”” Code of Iowa, 1924, sec. 1927. See Barr v. 
Neel, 151 Ia. 458. 

Section 3, ch. 187, Laws 1917, which appears as section 
3239, Comp. St. 1922, at the time of its enactment, carried 
as part of itself as a section title the word “bootlegging.” It 
cannot be gainsaid that, from the substantial agreement 
which appears between the language in the Nebraska stat- 
utes and all of the definitions heretofore referred to as to 
the essential elements which constitute bootlegging, it is 
patent that the term ig one in common use and of definite 
import, and as constituting part of the title of the amenda- 
tory act is not subject to the charge of indefiniteness or un- 
certainty. Therefore, accepting the act as valid, what leg- 
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islative intent does it express? It must be conceded that 
legislative intent, properly expressed, is controlling. Cer- 
tainly justice demands that the amendatory act be con- 
strued according to the plain import of the language in 
which it is written, for in that sense common people under- 
stand. So it is also true that “the provisions of a penal 
statute will not be extended by construction so as to apply 
to persons not clearly within its terms.” State v. Dailey, 76 
Neb. 770. 

Our Constitution provides: ‘‘No bill shall contain more 
than one subject, and the same shall be clearly expressed 
in the title.” Const., art. III, sec. 14. 

The act must also be construed with reference to its title, 
for the words of the act will be restrained or qualified by 
it. Indeed, the title limits the sphere within which the en- 
acting clause can operate. 1 Sutherland, Statutory Con- 
struction (2d ed.) sec. 135. So, too, “broad language 
should be confined to lawful objects. The subject or object 
expressed in the title fixes a limit to the scope of the act, 
and provisions not germane but foreign to such subject 
will be excluded as unconstitutional and void.” 2 Suther- 
land, Statutory Construction (2d ed.) sec. 340. 

However, within the limitations mentioned, attention 
must be given, if possible, to every word, clause and sen- 
tence of a statute, so that no part will be inoperative or 
superfluous, void or insignificant, and so that one section 
will not destroy another. 2 Sutherland, Statutory Con- 
struction (2d ed) sec. 380. 

The language employed in the body of chapter 106, Laws 
1925, it may be conceded, presents two possible construc- 
tions. The first, as applied to the second count of the com- 
plaint before us, would be proper if the words used were 
taken as the expression of the following: ‘Any person who 
shall * * * carry or transport, for the purpose of sale, * * * 
any intoxicating liquor contrary to law;’’ and second, if 
“any person * * * shall * * * sell * * * any intoxicating liq- 
uor contrary to law,” he shall be subject to penalties in said 
amendment provided. 
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The learned district judge who determined the error pro- 
ceedings set forth his opinion in writing. His interpreta- 
tion of the effect of the amendment is, substantially as de- 
termined by this court, that a simple unlawful sale of in-. 
toxicating liquor is punishable as an offense defined in sec-. 
tion 3238, Comp. St. 1922; that to charge an offense under 
section 3239, Comp. St. 1922, as amended, it is necessary 
to charge, in addition to a “simple sale,” transportation. 
or its equivalent; but that the addition of the words found 
in the complaint “contrary to the form and provisions of 
chapter 106, Laws 1925,” charges the equivalent of trans- 
portation, and therefore brought the case within the amend- 
ment. The state in its brief here dissents from both of 
these conclusions. It concedes, however, that count 2 
charges only the crime of unlawful sale of intoxicating 
liquor, but insists upon a construction of section 3239, 
Comp. St. 1922, as amended, at variance with the determi- 
nation of this court made herein. On the matter of plead- 
ing, we are of the opinion that the district court erred and 
the state is correct. The language of the title to section 
3239, Comp. St. 1922, restricts penalties to “convictions 
for bootlegging” only. And, as we have already determined 
“bootlegging” involves, as necessary elements, facts in ad- 
dition to a simple sale. A simple sale is therefore not 
“bootlegging.” It follows also the charge of a mere sale 
of intoxicating liquor would not be within the limitations 
prescribed by the title of the amendment, where penalties 
are limited as applicable to the crime of bootlegging only. 

Then, too, the construction first suggested would violate 
the canon of construction that requires the language to be 
so construed, if possible, that no part of the law of which 
it forms a part be deemed inoperative, or superfluous, void, 
or insignificant, and so that one section will not destroy 
the other. The instant construction, contended for by the 
state, would effectually and wholly eliminate and void the 
words, “it shall be unlawful for any person to * * * sell,” 
from section 3238, Comp. St. 1922. 


Vou. 115) SEPTEMBER TERM, 1926. 127 
Knothe v. State. 


The alternative construction is to accept the language 
of chapter 106, Laws 1925, as defining a single offense com- 
mitted by any of several] methods set forth. Winkelmann v. 
State, 114 Neb. 1. This theory supplies nothing by way of 
construction except the obviously omitted connective whose 
absence is indicated by commas, and whose effect and pres- 
ence understood, the act, as an entirety, necessarily implies. 
Certainly, we do no violence to the language employed when 
we accept the connective “and” as indicated by the peculiar 
punctuation of the act. Indeed, the ordinary rule of con- 
struction expressly permits not only the word “and” to be 
supplied by an omission, indicated by a comma, but goes 
further and permits the substitution of “and” for “or” 
when the latter word is actually implied, and the sense of 
the language construed, as an entirety, indicates the former 
was intended. People v. Rice, 188 N. Y. 151. 

Bearing in mind the restrictions contained in the title 
of the act before us, seeking to give each word therein its 
full and complete meaning, the whole legislative intent ap- 
pears to be as follows: ‘Any person, who shall by himself, 
or through his agent, (1) “carry or transport for the pur- 
pose of sale;”’ (2) (carry or transport) (and) “‘sell;” (3) 
(carry or transport) (and) “give away;” (4) (carry or - 
transport) (and) “trade;” (5) (carry or transport) (and) 
“deliver ;” “or” (6) (carry or transport) (and) “otherwise 
dispose of” “any intoxicating liquor,” shall be punished. 

The rule in this state is that, to charge a statutory of- 
fense, information or complaint must contain a distinct 
allegation of each essential element of the crime as defined 
by the law creating it, either in the language of the statute 
or its equivalent. Barton v. State, 111 Neb. 673; Newby v. 
State, 75 Neb. 33; Altis v. State, 107 Neb. 540; Gaweka v. 
State, 94 Neb. 53. 

Such indictment or information or complaint must 
charge explicitly all that is essential to constitute the of- 
fense. It cannot be aided by intendment, nor by way of 
recital, or inference, but must positively and explicitly 
state what the accused is called upon to answer. Moline 
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v. State, 67 Neb. 164; Gaweka v. State, supra; Jones v. 
State, 112 Neb. 710. 

The words “contrary to the form and provisions of chap-. 
ter 106, Laws 1925,” are nothing more than the formal 
conclusion of the complaint or indictment: Their omission 
would not invalidate if the pleadings were otherwise suffi- 
cient. Comp. St. 1922, sec. 10074. 

Our Criminal Code was adopted from Ohio in 1873. In 
1859 the supreme court of that state discussed a similar 
. proposition and said: “The allegation purports to be, and 
is, nothing more than an argumentative statement of the: 
legal result of the facts previously stated; and this mere 
legal conclusion cannot cure any defects in the premises 
on which it assumes to be predicated.” Hagan v. State, 10 
Ohio St. 459. The following cases in principle support the 
proposition just stated: Biskind v. United States, 281 Fed. 
47; Williams v. United States, 168 U. S. 382; United States 
vy. Nixon, 235 U. S. 2381. 

It therefore appearing that the charge contained in the: 
complaint is the general crime of unlawful sale of intoxi- 
cating liquor, punishable by section 3288, Comp. St. 1922, 
the sentence complained of is excessive and void. How- 
ever, all proceedings up to the sentence imposed are regular 
and valid. Nothing that defendant did or failed to do could 
validate any portion of the punishment adjudged, in view 
of the fact that the sentence imposed, considered as an en-: 
tirety, was wholly unsupported by law. 

It follows, therefore, that the situation is wholly unaffect-. 
ed by the payment of the fine, if such was done. A void 
sentence is no sentence. It remains for the trial court to. 
inflict the punishment, by law provided, not for bootlegging 
as defined by section 3239, Comp. St. 1922, as amended, but 
for the unlawful sale of intoxicating liquor as defined in 
section 3238, Comp. St. 1922, viz.: A fine of $100, or that 
the defendant be imprisoned in the county jail not less than 
30 days nor more than 60 days, and shall, in any event, 
pay the cost of prosecution. McCormick v. State, 71 Neb. 
505. 
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The judgment of the district court is therefore reversed 
and the cause remanded, with directions to the district court 
to sustain the proceedings in error from the county court 
so far as sentence imposed by that court was concerned, and 
to remand the cause to the county court of Merrick county, 
with directions to impose a sentence in accordance with this 
opinion. ; 

REVERSED. 
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I. SIBBERNSEN, APPELLEE, V. EDWARD PETERSON ET AL., 
APPELLEES: FARMERS & MERCHANTS BANK OF 
LINDSAY, APPELLANT. 


FILED JANUARY 13, 1927. No. 24514. 


Judicial Sale of land by undivided halves and distribution of the 
proceeds in the manner indicated in the opinion, held not 
erroneous. 


APPEAL from the district court for Boone county: LOUIS 
LIGHTNER, JUDGE. Affirmed. 


Albert & Wagner, for appellant. 
Vail & Flory and O. M. Needham, contra. 


Heard before ROSE, DEAN, Day, Goop, THOMPSON and 
EBERLY, JJ. 


PER CURIAM. 

This action was commenced by I. Sibbernsen, plaintiff, 
to foreclose a mortgage on a half section of land in Boone 
county. Edward Peterson and Fred B. Nelson each owned 
an undivided half interest in the entire tract. The inter- 
ests of both were incumbered by a first mortgage of $500 
in favor of plaintiff and by a second mortgage of $17,500 
in favor of the Travelers Insurance Company. The undi- 
vided half interest of Peterson was not otherwise incum- 
bered, but the half ‘interest of Nelson was further mort- 
gaged to the Farmers & Merchants Bank of Lindsay for 
$1,850; to the Farmers State Bank of St. Edward for 
$6,500; and to the Genoa National Bank for $500; round 
numbers being thus used. Sibbernsen is the only plaintiff. 
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The Farmers & Merchants Bank of Lindsay, other mort- 
gagees, Peterson and Nelson are defendants. A trial re- 
sulted in a foreclosure decree which was subsequently mod- 
_ ified to direct the sheriff to offer the entire tract for sale 
and at the same time to offer separately the undivided 
halves and to accept the bid or bids offering the most for 
the whole. The return of the sheriff to the order of sale 
shows these facts: He offered the half section as an entire- 
ty and received therefor a bid of $21,000. At the same time 
he offered Nelson’s undivided half and received therefor 
a bid of $10,300. He also offered at the same time Peter- 
son’s undivided half and received therefor a bid of $12,000. 
For the half interests separately the bids aggregating 
$22,300, being in excess of the single bid of $21,000 for the 
whole, were accepted and consequently Nelson’s undivided 
half was sold to Peterson and Peterson’s undivided half 
was also sold to Peterson. 

There were objections to the confirmation of the sale 
on the grounds that the price was inadequate and that a 
resale under the decree would result in a price of $24,000, 
which would have been realized at the sale already made 
except “for confusion and misunderstanding and statements 
made by the defendant Peterson and the sheriff and others 
at the sale.” These objections were overruled and the sale 
confirmed. 

In distributing the proceeds the district court directed 
the sheriff to pay the costs and the principal and interest 
due on the first mortgage of plaintiff and to pay also the 
second mortgage of the Travelers Insurance Company, both 
being liens on the entire half section. The method of com- 
putation employed below left a remainder of $1,610.72, 
which the district court awarded to Peterson. The Farm- 
ers & Merchants Bank of Lindsay, a mortgagee having 
a third lien limited to the undivided half interest of Nelson, 
is the only appellant. ; 

That part of the decree directing a sale of the land in 
undivided halves is challenged as invalid. Appellant is not 
entitled to a reversal on this ground. There is no appeal 
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from the decree of foreclosure or from the modification ‘di- 
recting the sheriff how to make the sale. In the district 
court the notice of appeal is directed alone to the distribu- 
tion of $1,610.72—proceeds remaining after payment of the’ 
liens covering the entire half section. In the supreme court 
the precipe states that the appeal is from the confirmation 
and the distribution. There is nothing in the record to 
show that the order for the dual offer for bids was void and 
it is not now reviewable. 

It is next argued that the court erred in confirming the 
sale. In offering the land the sheriff followed the direc- 
tions of the decree, from which there was no appeal. The 
showing in favor of the objections was made by appellant 
in an affidavit of its president to the effect that the sheriff 
and Peterson chilled bids; that, in the presence of pro- 
spective bidders, Peterson stated he would bid $50,000 on 
his undivided half, if necessary; that appellant was led to 
believe Peterson would not bid on the land as an entirety 
or on Nelson’s undivided half, but that a bid of $21,000 
which appellant made for the whole would be accepted ; that 
the sheriff said the sale in halves and the distribution of 
the proceeds would be confusing and that he thought the 
sale would be set aside. The affidavit contains also the state- 
ment that appellant relied on what Peterson and the sheriff 
said and refrained from further bidding. On the show- 
ing made, was a resale the only alternative? The dis- 
trict court made the sale through the office of the sheriff. 
It was no part of the officer’s duty to belittle the decree un- 
der which he was acting or to declare the law as to the 
validity of the sale or to anticipate the future rulings of 
the district court. The decree of foreclosure was not con- 
fusing and refuted the showing in that respect. It also 
directed the sheriff to accept bids for the halves, if higher 
than the bid for the tract as a whole. The distribution 
of the proceeds was a judicial question which neither 
Peterson nor the sheriff was called upon to decide. All 
this was known to the bidders. Appellant was a party to 
the action and was bound by the plain terms of the decree 


134 NEBRASKA REPORTS. [VoL. 115 
Dougherty v. White 


from which no one had appealed. The sheriff in his official 
acts complied with the decree while making the sale. Bid- 
ders had no right to disregard the decree and rely on idle 
talk of other bidders or of the person acting as sheriff. At 
the sale appellant was represented by its president. He 
was free to bid on Nelson’s half until the proceeds of the 
sale would pay his lien. He could hear the bids of Peter- 
son and had a right to protect his own interests by better 
bids. With the decree contradicting the showing and the 
parties free to protect their liens, the affidavit does not dis- 
close circumstances under which appellant had a right to 
rely on the extraneous utterances of the sheriff and Peter- 
son. 

Complaint is also made because the district court dis- 
tributed proceeds of $1,610.72 to Peterson. The point does 
not seem to be well taken. To apply any part of this sum 
to appellant’s lien would amount to taking proceeds of the 
sale of Peterson’s half to pay the individual debt of Nelson, 
though the mortgage lien securing the debt of Nelson was 
limited to his half. Error does not affirmatively appear in 
the proceedings. 

AFFIRMED. 


CATHERINE DOUGHERTY ET AL., APPELLANTS, v. A. L. 
WHITE, APPELLEE. 


FILED JANUARY 13, 1927. No. 25257. 


APPEAL from the district court for Dakota county: MARK 
J. RYAN, JUDGE. Affirmed. 


Kingsbury & Hendrickson, for appellants. 

J. J. McCarthy and W. V. Steuteville, contra. 

Heard before ROSE, DEAN, DAy, Goop, THOMPSON and 
EBERLY, JJ. 


“PER CURIAM. 
This case was before this court, and determined by us 


VoL. 115] JANUARY TERM, 1927. 135 
Dougherty v. White 


as reported in 112 Neb. 675, to which reference is here 
made for a statement of the issues, as well as for the facts 
determined and the law of the case announced. It is suffi- 
cient to say, however, that in such determination certain 
facts were conclusively found, and the law governing the 
case aS an entirety announced, and the case was remanded 
with specific directions as to other facts indicated by the 
opinion and mandate issued, which were to be determined 
by the trial court on additional evidence, if so desired, and 
the trial court was directed to enter judgment in harmony 
with such opinion. In furtherance of which, additional 
evidence was taken, findings had, and judgment rendered, 
from which the plaintiffs appeal. 

The case was submitted to Commission Division No. 2, 
opinion rendered modifying the judgment of the trial court, 
motion for rehearing then lodged and case set for hearing 
before the court on such motion. For reversal, plaintiffs 
challenge the judgment of the trial court for the following 
reasons, in substance: First, for errors occurring at the 
trial in the introduction of evidence; and, second, that the 
respective findings of the trial court upon which judgment 
was entered are not supported by the evidence. We have 
carefully considered the entire record, together with the 
able briefs presented, and conclude: That the findings of 
fact, and the law applied, by the trial court at such second 
hearing are in strict harmony with the law as announced 
in such previous opinion; that such findings of fact are 
supported by the weight of the evidence so introduced, and 
clearly cover the issues presented by the pleadings in the . 
case, which pleadings are the same as those upon which the 
original trial was held; and that error was not committed 
by such trial court in excluding the evidence offered by the 
plaintiffs. 

It therefore follows that the judgment rendered on the 
opinion of the commission should be, and is, vacated, and 
the judgment of the trial court, in all things, 

; AFFIRMED. 
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G. W. POLLARD, APPELLANT, v. ANDREW J. LARSON ET AL., 
APPELLEES: C. W. WAGNER, APPELLANT. 


FILED JANUARY 18, 1927. No. 24281. 


1. Appearance. In a suit by a vendor to require specific perform- 
ance of a contract to purchase land, a vendee objecting to 
jurisdiction enters a general appearance, where he seeks af- 
firmative relief by pleading a cause of action for damages 
resulting from vendor’s breach of the same contract. 


2. Venue. Where a vendee pleads a cause of action against vendor 
for damages resulting from a breach of contract to convey land 
and vendor files therein a cross-petition for specific performance 
of the same contract, the law does not deprive the court of 
equitable jurisdiction to grant such relief, merely because the 
vendee resides in another county. 


3. SPECIFIC PERFORMANCE. Specific performance is a 
transitory action and may be brought in any county where ser- 
vice of summons may be had. 

4, In providing by statute that an action for 


specific performance may be brought in the county where de- 
fendants or any of them reside, the legislature did not use the 
word “may” in the sense of “must.” Comp. St. 1922, sec. 8557. 


5. Parties. Under the law of Nebraska, “the court may determine 
any controversy between parties before it, when it can be done 
without prejudice to the rights of others.” Comp. St. 1922, 
sec. 8547. 


6. Vendor and Purchaser: CONTRACT: ASSIGNMENT: LIABILITY OF 
VENDEE. Vendee in a contract to purchase and pay for land 
does not escape liability for those obligations merely because 
they are assumed by one to whom the contract is sold and 
assigned. 


RESCISSION. Under a contract to purchase and pay 
for land, a vendee in default of payments, renouncing his own 
contractual obligations while in possession of the land with 
rents and profits in his hands, cannot maintain an action for 
rescission of the purchase and for damages resuiting from ven- 
dor’s failure to furnish a warranty deed and an abstract show- 
ing good and sufficient title. 


8. Specific Performance: LACHES. Where time is not an essential 
element of a contract for the purchase of land, the right of 
specific performance at the suit of vendor is not necessarily 
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, 


lost by his failure to tender to a vendee first in default a war- 
ranty deed and an abstract showing a good and sufficient title 
at the appointed time. 


. A school site on a half-section of land which the owner 
agreed to sell held insufficient to prevent specific performance 
at the suit of vendor under the circumstances outlined in the 
opinion. 


APPEAL from the district court for Lincoln county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 


Hainer, Craft, Edgerton & Fraizer, Beeler, Crosby & 
Basking and J. W. James, for appellants. 


Halligan, Beatty & Halligan and W. A. Stewart, contra. 


Heard before ROSE, DEAN, DAY, GOoD, THOMPSON and 
EBERLY, JJ. 


ROSE, J. 

This action was commenced in the district court for Lin- 
coln county March 22, 1923, by G. W. Pollard, plaintiff, 
against Andrew J. Larson and his wife, Lula Larson, de- 
fendants and vendors, to recover damages for failure on 
their part to perform a contract to convey to plaintiff by 
good and sufficient warranty deed a half section of land in 
Lincoln county. The vendors had agreed in writing Oc- 
tober 27, 1919, to sell and convey the land to C. W. Wag- 
ner, vendee, for $500 in cash and a deferred payment of 
$7,500—$8,000 in all. The contract required the vendors to 
furnish an abstract “showing good and sufficient title” in 
themselves, “before final payment.” The date fixed by the 
contracting parties for the “final payment” of $7,500 was 
March 1, 1923, but they did not in specific terms or other- 
wise make time an essential element of the contract. Pol- 
lard, also in the attitude of vendee, alleged that he bought 
the contract from Wagner January 25, 1922, and thus ac- 
quired the latter’s interests and rights under the purchase; 
that he went into possession of the premises February 1, 
1922, and retained it during the times mentioned in his pe- 


138 NEBRASKA REPORTS. [VoL. 115 


Pollard v. Larson. 


tition; that the vendors did not furnish the required ab- 
stract or convey the land by good and sufficient warranty 
deed, but furnished an abstract showing that Josephine 
Peterson owned an undivided one-seventh interest in half 
the land; that he had been ready and willing to perform on 
his part the vendee’s contract and that his damages by non- 
performance of the vendors were $7,200. For this sum 
Pollard, vendee, demanded judgment. 

By order of the district court Wagner was summoned 
as a party defendant on motion of Andrew J. Larson. 

The land in controversy is the west half of section 20, 
township 10, range 26, Lincoln county. There had been 
a separate abstract for each quarter section. The north- 
west quarter was incumbered by a mortgage. The abstract 
for that portion of the tract was in the hands of the mort- 
gagee. It was available for the purposes of a transfer at 
the appointed time, and disclosed a merchantable title. 
The objections to title were directed to the abstract for the 
southwest quarter. 

The vendors denied the charge that their title was de- 
fective and that they had violated their contract. Their 
answer offered performance on their part. In a cross-pe- 
tition vendors also pleaded a cause of action for the de- 
ferred payment and interest, for taxes paid by them while 
out of possession, and for specific performance of the con- 
tract alleged by Pollard to have been violated by them. 
The pleadings of vendors applied to both Larson and Wag- 
ner aS vendees. 

Allegations by vendors that Pollard and Wagner were 
bound to perform the latter’s contract of purchase were 
traversed by a formal answer of each vendee, praying for 
affirmative relief, after Wagner had interposed objections 
to the jurisdiction of the district court for Lincoln county. 

Upon a trial of the issues the district court made findings 
against both Pollard and Wagner; denied the relief sought 
by each of them; entered judgment against them for 
$9,344.50, the amount due the Larsons, including interest 
and taxes, ordered specific performance, and decreed fore- 
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closure of the contract itself. Pollard and Wagner, ven- 
dees, have appealed. 

The challenge to the jurisdiction of the district court to 
decree specific performance is first presented. On this 
question the position of vendees is untenable. The district 
court acquired jurisdiction over them and also over the 
subject-matter of the litigation. The land is in Lincoln 
county. Pollard brought an action at law therein to recover 
damages for breach of the contract of purchase. The ven- 
dors appeared, but did not confine their cross-petition to 
specific performance. They also invoked a legal remedy 
to recover a general judgment for the deferred payment, 
the interest and the taxes. These were obligations of Wag- 
ner for which Pollard was also bound after he purchased 
the interests of the former, accepted the assignment of the 
contract and took possession of the land. Wagner was sum- 
moned in Hall county. He did not confine himself to his 
objections to jurisdiction or to a denial of liability under 
the terms of his contract. After the trial court overruled 
his challenge to jurisdiction he affirmatively invoked ju- 
dicial power to recover a money judgment in his favor 
against vendors for $1,382.42 in damages for failure on 
their part to furnish the abstract and deed required by the 
very contract on which the plea for specific performance is 
based. This demand for affirmative relief under the cir- 
cumstances amounted to a general appearance in the equi- 
table cross-action for specific performance. Pollard com- 
menced the suit as plaintiff and Wagner made a general 
appearance as defendant.’ The district court therefore ac- 
quired jurisdiction over both vendees. Edgar v. Anthes, 
109 Neb. 546; Linton v. Heye, 69 Neb. 450. 

Jurisdiction of the district court over the subject-matter 
of the cross-action for specific performance is equally clear. 
Each of the parties to the litigation prayed for a judgment 
at law for damages resulting from nonperformance of the 
same contract. The law did not require the district court 
to separate the actions for damages from the suit in equity 
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for specific performance and send the parties to Hall coun- 
ty, where Wagner resides, to pursue the litigation. 

Specific performance is a transitory action and may be 
brought in any county where the necessary parties are 
properly before the court. Comp. St. 1922, sec. 8557; Scow 
v. Bankers Fire Ins. Co., 109 Neb. 241; Fall v. Fall, 75 Neb. 
104, 120. According to the statute cited, the action “may 
be brought in the county where the defendants or any of 
them reside,” but the word “may” as thus used does not 
mean ‘‘must.” Atchison, T. & S. F. R. Co. v. Drayton, 292 
Fed. 15. That provision does not deprive the district court 
of jurisdiction under the circumstances of the present case, 
where the necessary parties are before it, though residing 
elsewhere. Miller v. Ruzicka, 109 Neb. 152. 

The controversy over the necessary parties to the litiga- 
tion seems to involve also Charles L. Rich, who was not 
brought before the court, though included in the motion to 
make Wagner a defendant. The record shows that the ab- 
sence of Rich does not affect the regularity of the proceed- 
ings. He was not a necessary party. While the evidence 
indicates that he had entered into a prior contract April 4, 
1918, to purchase from the Larsons the land in dispute, he 
subsequently sold his contract of purchase to Wagner and 
quitclaimed his interests to Andrew J. Larson with the 
understanding of the three persons named that a new sale 
by the Larsons to Wagner would follow. This latter ar- 
rangement was carried into effect and resulted in the mak- 
ing of the contract foreclosed in the court below. The con- 
troversies before the court were determinable without prej- 
udice to the litigants or to Rich, within the meaning of the 
statute which provides: 

“The court may determine any controversy between par- 
ties before it, when it can be done without prejudice to the 
rights of others.” Comp. St. 1922, sec. 8547. 

Were Pollard’s action and Wagner’s cross-action against 
the Larsons to recover damages for breach of the contract 
of sale properly dismissed? The record conclusively an- 
swers the question in the affirmative for the following rea- 
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sons: Wagner, by his assignment to Pollard, did not 
escape the liabilities imposed by the contract of purchase. 
Both were liable to vendors for the unpaid purchase price. 
The evidence will not admit of any other conclusion. Long 
before expiration of the time fixed by the contracting par- 
ties for the final payment and for the furnishing of the ab- 
stract, Pollard gave notice to vendors that there was an 
incurable flaw in their title; renounced his contractual ob- 
ligations as a vendee; failed to make a valid tender of 
the unpaid purchase price, though in possession of the 
premises under his purchase; collected and retained rent- 
als; failed to make full payment of interest and taxes ac- 
cording to his agreements and never restored possession 
to vendees. In these respects Wagner likewise failed to 
comply with the terms of his purchase. Both breached their 
contract as vendees before the stipulated time for perform- 
ance on the part of vendors expired. Vendees were the first 
to break the contract. While themselves in default, they 
attempted to rescind their purchase and sued for damages 
without surrendering possession or accounting for the rents 
and profits. They were not at the same time entitled to 
both possession and rescission. Their suits for damages, 
therefore, were properly dismissed. Watkins v. Harrison, 
110 Neb. 439; Schlake v. Healey, 108 Neb. 35. 

A formidable argument is directed to the proposition 
that vendors were not entitled to specific performance be- 
cause they did not tender on or before March 1, 1923, the 
date fixed for mutual performance, a warranty deed and 
an abstract showing a good and sufficient title. The rea- 
soning is based principally on the unwarranted premise 
that there could be no legal foreclosure after that date with- 
out a previous tender of a warranty deed and of an abstract 
showing a good and sufficient title. Vendees sometimes 
share the responsibility for delay. Courts of equity often 
enforce contracts at the suit of vendors who failed to tender 
a good title and a warranty deed at the appointed time. 
Good conscience, equity and justice control in the light of 
circumstances. In the present instance the contract was 
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made in good faith. It was performed in part by all the 
parties. Vendors at all times meant to furnish a good title 
and so informed vendees. There was a timely tender of 
an abstract. A flaw in the title was properly pointed out. 
Vendors procured a decree purporting to remedy the defect. 
The abstract for the quarter section in controversy was 
again presented early in January, 1923, and again rejected 
on the ground that the decree did not clear the title, but 
the abstract was not returned until November 1, 1923— 
eight months after the stipulated date for final payment. 
Jn the meantime vendors commenced another suit to quiet 
their title, made the southwest quarter a party, procured a 
decree correcting the flaw to which objection had been made 
and tendered in court May 28, 1924, a warranty deed and 
an abstract showing a good and sufficient title. While 
vendees were themselves first in default, as already ex- 
plained, while they were holding possession of the land by 
themselves, their tenants or their successors in interest, 
Pollard, one of the vendees, commenced this litigation 
March 28, 1923, twenty-one days after the time appointed. 
for performance, to recover damages for breach of contract 
on the part of vendors. In the same case Wagner, the 
other vendee, commenced a similar cross-action. Time was 
not made an essential element of the contract of purchase. 
Vendees were not required to make the deferred or “final” 
payment before the furnishing of a proper abstract and a 
warranty deed. They were protected during the delay. 
They were in possession, retaining rents and profits. They 
never restored possession. They continuously received and 
retained benefits under their contract of purchase until 
after they brought their actions for damages. They demand- 
ed strict performance by vendors before the stipulated time 
therefor, renounced their own liability while in default 
and attempted to rescind while in possession without re- 
storing vendors to their former situation. In addition the 
evidence shows that a tender of a warranty deed and of 
an abstract showing a good and sufficient title would not 
thhave been accepted March 1, 1923. These are circum- 
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stances under which a delay, like the one disclosed, will not 
defeat specific performance. Miller v. Ruzicka, 109 Neb. 
152. Vendees owed the debts for which judgment was 
rendered. The remedy by foreclosure in equity was proper- 
ly administered by the district court. 

It is further insisted that the decree of foreclosure is 
erroneous for the reason that a half acre in the southwest 
quarter had been conveyed to a school district. The use of 
the half acre for school purposes was obvious to vendees. 
They procured and retained their possession without objec- 
tion on that ground. There is nothing in the testimony of 
witnesses to indicate that the school site had anything to 
do with the objections to the abstract or with the failure 
of vendees to perform their contract. For anything ap- 
pearing in the evidence a school on the premises, available 
to tenants, may have been an inducement for the purchase. 
Besides, the abstract shows that the school site will revert 
to the owner of the fee if abandoned for school purposes. 
There is no sufficient reason for reversing the judgment be- 
low. 

‘ AFFIRMED. 


Note—See Specific Performance, 386Cyc. 700 n. 84, 772 
n. 37, 773 n..48—Vendor and Purchaser, 39Cyc. 1422 n. 30, 
1526 n. 99, 1671 n. 88, 1686 n. 20, 2086 n. 75. 


WILLIAM T. WHITEHEAD V. STATE OF NEBRASKA. 
FILED JANUARY 13, 1927. No. 25429. 


1. Homicide. According to the Criminal Code, “Whoever shall pur- 
posely and maliciously, but without deliberation and premedi- 
tation, kill another, every such person shall be deemed guilty 
of murder in the second degree.” Comp. St. 1922, sec. 9545. 

ELEMENTS: PrRoor. <A purpose to kill and malice are 
material elements of murder in the second degree and, under 
a charge therefor, both must be proved beyond a reasonable 

¢ doubt. 


INSTRUCTIONS. Where the evidence does not prove a 
higher grade of homicide than manslaughter, it may be preju- 
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dicial error to submit to the jury the issue of murder in the 
second degree, though the trial results in acquitting accused of 
the graver offense and in finding him guilty of the lesser. 

: Where eye-witnesses in a prosecution for 
niukder testify to the circumstances surrounding the homicide, 
it is error to instruct the jury that there is a presumption of 
malice from the homicidal act. 

5, Criminal Law: MisconpucT oF Juror. Misconduct of the 
county attorney in an argument to the jury and misconduct of 
a juror in repeating to other jurors a rumor not in evidence, 
disapproved. 


ERROR to the district court for Seward county: Harry D. 
LANDIS, JUDGE. Reversed. 


R. S. Norval and Harry L. Norval, for plaintiff in error. 


O. S. Spillman, Attorney General, and Harry Silverman, 
contra. 


Heard before ROSE, DEAN, DAy, GOOD, THOMPSON and 
EBERLY, JJ. 


ROSE, J. 

In a prosecution by the state it was charged that William 
T. Whitehead, defendant, in Seward county, purposely fe- 
loniously and maliciously struck Andrew Blevins on the 
head with a pitchfork July 24, 1925, that as a result Blev- 
ins died July 25, 1925, and that defendant thus committed 
murder in the second degree. Defendant pleaded not guilty. 
Upon a trial he was convicted of manslaughter and for that 
felony was sentenced to serve a term of seven years in the 
penitentiary. As plaintiff in error he ‘presents for review 
the record of his conviction. 

It is first argued as a ground for reversal of the convic- 
tion that the trial court erred in submitting to the jury the 
issue of murder in the second degree, since, as contended, 
there was no evidence of the homicidal purpose and the 
malice essential to that felony. Murder in the second de- 
gree is defined by statute in the following language: 

“Whoever shall purposely and maliciously, but without 
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deliberation and premeditation, kill another, every such 
person shall be deemed guilty of murder in the second de- 
gree.” Comp. St. 1922, sec. 9545. 

According to this statute a purpose to kill and malice are 
material elements of murder in the second degree and, un- 
der a charge therefor, the burden is on the state to prove 
both beyond a reasonable doubt. Where the evidence does 
not prove a higher grade of homicide than manslaughter, 
it may be prejudicial error to submit to the jury the issue 
of murder in the second degree, though the trial results in 
acquitting accused of the graver offense and in finding him 
guilty of the lesser. Botsch v. State, 43 Neb. 501; Williams 
v. State, 1038 Neb. 710; 30 C. J. 398, sec. 642. 

Did the state prove beyond a reasonable doubt malice and 
the purpose to kill? Eye-witnesses for the state testified 
in detail to the circumstances surrounding the homicide. 
The tragedy occurred in a field on the farm of Ed Welch 
where grain-threshing was in progress. From a hayrack 
on a low wagon defendant pitched a load of bundles into the 
thresher, turned his team, drove a few feet away, stopped, 
and called Blevins who, at the time, was on a grain wagon 
at the spout of the thresher. Responding to the call, Blevins 
dismounted, walked to defendant’s wagon, and leaned 
against the hayrack. At the time defendant was in a stoop- 
ing posture on the wagon. Both were unarmed. Conver- 
sation ensued for perhaps two or three minutes. Blevins 
used violent language.and called defendant a “liar.”” De- 
fendant seized a pitchfork near him on the hayrack and 
with it struck Blevins a blow on the head. Blevins fell 
backward on the ground, apparently unconscious, and died 
a few hours later. When he fell, defendant jumped off the 
wagon, stuck the pitchfork in the ground, attempted to 
raise his victim’s head, fanned him with a hat later, asked 
a bystander to call a physician, and gave still further as- 
sistance. Blevins wore overalls with two outside hip pock- 
ets. He had previously carried a revolver and had shot~ 
aman. These facts had been communicated to defendant. 
The circumstances outlined were disclosed by witnesses for 
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the state. There was also testimony by defendant tending 
to prove that his purpose in calling Blevins was to talk in 
a friendly way about a rumor that the latter did not want. 
defendant to pitch bundles for him. The theory of the de- 
fense was that, at the critical moment, Blevins moved his 
right hand toward his right hip pocket, that defendant: 
thought he was reaching for a revolver, intending to shoot, 
and that the fatal blow was struck at the right arm of 
Blevins in self-defense, but accidentally struck him on the 
head. Defendant testified to this effect as a witness in his. 
own behalf. Malice and a purpose to kill, essential ele- 
ments of murder, were not shown. There was evidence of 
a conversation, perhaps two weeks earlier, in which the 
privilege of defendant to procure ice from Blevins was dis-- 
cussed, but there was then no indication of such ill feeling 
as would justify an inference of malice or homicide. The 
circumstances seemed to indicate that defendant was ap- 
palled at the result of his blow and his conduct in attempt- 
ing to restore Blevins tends to repel the inference of a pur- 
pose to kill. The conclusion, therefore, is that there was 
no evidence to justify the submission of the issue of mur- 
der in the second degree. 

Did the error in submitting the case to the jury prejudice: 
defendant in his right to a fair and impartial trial? The 
erroneous instruction permitting the jury to find defendant 
guilty of murder in the second degree was emphasized by 
supplying them with a form of verdict containing a find- 
ing of guilty under that charge. The error was further ac- 
centuated by the giving of the following erroneous in-. 
struction: 

“Upon the question of intent you are instructed that the- 
law presumes a sane man to intend the reasonable, prob- 
able and natural consequences of any act by him intention- 
ally and voluntarily done, and this presumption will always 
prevail, unless, from a consideration of all the evidence: 
bearing upon this point, you entertain a reasonable doubt 
whether such intention did exist.” 

The effect of this instruction was to charge the jury that. 
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the presumption of a felonious intent and a purpose to kill 
might be inferred from the homicidal act, to permit them 
to impute to defendant by inference a moral turpitude not 
shown by the evidence, and to cast on defendant the burden 
of disproving two elements of murder in the second degree. 
Contrary to the instruction quoted the correct principle 
under the Criminal Code is: 

“The law implies malice in cases of homicide if the kill- 
ing alone is shown, but, if the circumstances attending the 
homicide are fully testified to by eye-witnesses, it is error 
to instruct the jury that there is a presumption of malice 
from the fact of the killing.” Lucas v. State, 78 Neb. 454. 

For such an erroneous charge alone, when the circum- 
stances of the tragedy were detailed by eye-witnesses, con- 
victions have been reversed time and again. Vollmer v. 
State, 24 Neb. 888; Botsch v. State, 43 Neb. 501; Whitner 
vy. State, 46 Neb. 144; Kennison v. State, 80 Neb. 688; Davis 
v. State, 90 Neb. 361; Flege v. State, 90 Neb. 390; Franco 
©. State, 98 Neb. 746; Egbert v. State, 112 Neb. 129. 

The error in submitting the issue of murder in the sec- 
ond degree was aggravated further by the misconduct of 
a juror who repeated in the jury room a report that defend- 
ant had offered to plead guilty to manslaughter. It was 
without support in the evidence adduced at the trial. It 
deprived defendant of the right to confrontation, to have 
the witness testify under oath in open court and to cross- 
examination. It would have heen inadmissible at the trial. 
The jury deliberated more than 20 hours and did not reach 
a conclusion until after the rumor was repeated. While 
the jurors afterward stated that they were in no wise in- 
fluenced by it in arriving at their verdict, they cannot, as 
a matter of law, thus excuse such misconduct or commit 
the trial court or the reviewing court to their own views 
on the effect of the objectionable rumor repeated in secret. 

The defense was still further discredited by inflammatory 
remarks of the county attorney in addressing the jury— 
remarks having no foundation in the evidence. 
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Error prejudicial to defendant affirmatively appears om 
the face of the proceedings. 


REVISED AND REMANDED. 


Note—See Homicide, 29 C. J. 1119 n. 90 New, 1120 n. 2,. 
4; 30 C. J. 290 n. 26, 292 n. 58, 347 n. 98, 399 n. 44, 
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HENRY E. BARTLETT v. STATE OF NEBRASKA. 
FILED JANUARY 18, 1927. No. 25287. 


Criminal Law: EVIDENCE oF ATTEMPT To ESscAPE. Evidence in 
a criminal case tending to prove that the accused attempted 
to escape from peace officers is relevant and may be considered: 
by the jury as tending to show consciousness of guilt. 


FELONY: Proor. Where a person is charged with’ 
the commission of a felony, a conviction may rest on the 
uncorroborated evidence of an accomplice, when, considered 
with all the testimony, it satisfies the jury beyond a reasonable 
doubt of the guilt of the accused. 


Homicide: SUFFICIENCY OF EVIDENCE. In a criminal case, 
where it is sought “to make the act of killing murder in the 
first degree, it is only necessary to establish that it was done 
with deliberation and premeditation, of which there being some 
evidence before the jury, their verdict fixing that as the degree 
of criminality is conclusive on that point.” Schlencker v. State, 
9 Neb. 241. 


Criminal Law: WITNESSES: CREDIBILITY: WEIGHT OF EVI- 
DENCE. “In criminal cases, as in civil, the credibility of wit- 
nesses and the weight to be given their testimony are matters 
for the determination of the jury. It is for the jury to determine 
whether it is convinced beyond a reasonable doubt of the de- 
fendant’s guilt, not for the reviewing court to say whether 
it is so convinced. A reviewing court can only inquire whether 
the evidence was sufficient to warrant the jury in finding the 
defendant guilty.” Carleton v. State, 48 Neb. 373. 


EVIDENCE OF CoNnbDucT or AccuSED. It is proper to 


‘admit evidence in respect of the conduct of an accused person 


while. under arrest or in jail awaiting trial. King v. State, 
108 Neb. 428. 
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ERrRoR to the district court for Kearney county: WIL- 
LIAM A. DILWORTH, JUDGE. Affirmed. 


Adams & Zimmerman and Herman Ginsburg for plain- 
tiff in error. 


O. S. Spillman, Attorney General, and George W. Ayres, 
contra. 


Heard before ROSE, DEAN, DAY, GooD, THOMPSON and 
EBERLY, JJ. 


DEAN, J. 

Henry E. Bartlett was informed against, tried and con- 
victed of having murdered Asa Ransom in Kearney county. 
The jury brought in a verdict of first degree murder and 
imposed the death penalty. A new trial was denied. 
Thereupon the court sentenced defendant to suffer death by 
electrocution. Alleging error, defendant’s counsel have 
brought the record here for review. 

The state submitted evidence which discloses substantial- 
ly the following material facts: Soon after midnight, in 
the very early morning of October 19, 1924, some person, 
then unknown, burgiariously broke and entered a Minden 
hardware store. Asa Ransom, aged 44, was then chief of 
police of Minden. Within about an hour after the burglary 
was discovered, officer Ransom and John Peterson, a 
young man of 28, left Minden in Peterson’s car in search 
of the burglar. They drove out about 12 miles east of 
Minden and, finding no trace of a suspect, they faced about, 
and on their return, while yet about 4 miles from Minden, 
they met two men, strangers to both, driving east in a Ford 
sedan. When the cars met they stopped and stood front 
to front and about 20 feet apart. Both cars, under the 
rule of the road, were on the wrong side of the highway. 
Peterson testified that as soon as his car stopped Ransom 
got out and walked directly to the north door of the sedan 
carrying a flash light and a revolver. Almost immediately, 
the evidence discloses, two shots were fired from out of 
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the north side of the sedan, where Ransom stood, and from 
one of these he received his death wound. One of the wit- 
nesses testified that the shooting began in 20 seconds after 
Ransom came up to the sedan, the other that it began in 
about a minute. Peterson then immediately got out of his 
car, and Ransom, though mortally wounded, ran back to 
the Peterson car shooting at the sedan as it drove away 
to the east. Peterson had with him “an automatic shot- 
gun and an automatic rifie, * * * a very efficient firearm, 
and very high power,” and he testified that he joined Ran- 
som in the shooting and fired the contents of his gun at 
the receding car. In respect of a statement by Ransom, 
Peterson testified: “Q. What did Ransom say, if anything, 
to you? * * * He says, ‘They got me; you go and get them. 
* * * Leave me and go and get those other fellows.’”” These 
were Ransom’s last words. In about two minutes he sank 
to the ground and died. In this connection it may here be 
observed that, on Peterson’s cross-examination, it was de- 
veloped that Ransom, while he stood at the north door of 
the sedan, held his gun “down by his side,’”’ and that the 
man in the sedan, “sitting next to the driver,” immediately 
after Ransom was shot, turned and fired at him, Peter- 
* son, from the south door of the sedan “at least five times” 
before the car moved away, and that the overcoat which he 
then wore, which is in evidence, was perforated by some 
of the bullets. A physician testified.that, upon examina- 
tion of Ransom’s wound, in the region of the heart, in his 
opinion, he might have lived one or two minutes after he 
was shot. 

A diligent search by citizens and by state and county 
peace officers was at once begun for a clue that would lead 
to the arrest of Ransom’s slayer. But it was not until 
about six months after Ransom’s death, namely, on April 
22, 1925, that Henry E. Bartlett, the defendant here, and 
Charles Sealing, implicated with him, were arrested. Seal- 
ing first gave the information which led to the arrests. 
When arrested Bartlett was 35 and he and his family then 
lived at Kearney, where he was employed by a firm which 
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dealt in memorial tablets and the like. For his defense 
Bartlett interposed and relied on an alleged alibi. Sealing 
was 27 when the arrests were made. He and his family 
lived at Hastings, where he was a business college student. 
Sealing turned state’s evidence. 

Bartlett and Sealing became acquainted about four or 
five years before the homicide. Sealing testified that his 
evidence was voluntarily given and without any promise of 
immunity. He is not a party to this action. From Seal- 
ing’s evidence the record discloses substantially the fol- 
lowing material facts. And in part it corroborates the ma- 
terial evidence submitted by Peterson on the part of the 
state. Sealing testified that on October 18, 1924, Bartlett 
ate supper with him and his family at their Hastings home 
at about 6 o’clock. 

In respect of their subsequent movements that night Seal- 
ing testified: “Q. Did you leave in a car for any place? 
A. Yes, sir. Q. Whose car? A. Mine. *** Q. Which 
way did you go after you left Hastings? A. West. Q. Did 
he (Bartlett) say anything after you left Hastings about 
where he wanted to go? A. He said, ‘Let’s go to Minden. I 
have a shotgun spotted there that I want to get.’” Sealing 
admitted that he knew Bartlett intended to steal the gun. 
And he admitted that he took a revolver along, which he 
carried in a holster, because Bartlett advised: “You might 
get in trouble with me because I am pretty well known.” 
But he testified that, unknown to Bartlett, his revolver was 
not loaded. About midnight, at Minden, Bartlett said to 
Sealing: “I am going to get the gun and we will go home.” 
It was about this hour that the crash of breaking glass, in 
the rear of a Minden hardware store, attracted the atten- 
tion of the police officers. Sealing suspected this crash 
was occasioned by Bartlett, but he held his peace. The 
night watch, however, finding Sealing near-by, arrested him 
and imprisoned him in the city jail, to be held for investi- 
gation. Sealing made no resistance. Bartlett evaded ar- 
rest and shortly came up to the jail and, finding Sealing 
inside, he shot the lock off the jail door and both men hasti- 
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ly left town in Sealing’s car. The jail, called a “calaboose,” 
was a flimsy structure and was ill adapted for its intended 
purpose. Hence, the escape was easily made. 

Sealing’s story of the ill-fated midnight venture in part, 
as above noted, corroborates that of Peterson. He testified 
that, as they travelled east from Minden, he drove the sedan 
and Bartlett sat at his right, and when the cars met, Ran- 
som stepped up to the Sealing car and, upholding his gun 
and holding a flash light in their faces he said: “You are 
the birds we want.” According to Sealing the shooting by 
defendant began in about 20 seconds. Upon further in- 
quiry Sealing testified: ‘Q. Who fired the shots from your 
car? A. Henry E. Bartlett. Q. Then what did you do 
immediately after the shooting? A. Started to drive. Q. 
Were there any shots fired after your car started? A. 
There was. Q. Who by? A. Some man behind us. * * * 
Q. After you got some distance east from where the shoot- 
ing occurred, what did Bartlett say? A. The first thing 
he said, ‘Drive as fast as you can; they are shooting at us.’ 
*** Q. What did he say about himself? A. After we 
had gone probably a half mile further than that he said, 
‘I never told you this before, but,’ he said, ‘I have done time 
before twice, and I am wanted now, and if they get me I 
am in for it.’” And that Bartlett also said: “I fired two 
shots to the left (north) first, and emptied my gun to the 
right.” This evidence tends to support the state’s argu- 
ment that one of the two shots that Bartlett “fired * * * to 
the left’? was the shot that killed Ransom, and that it was 
when he “emptied” his “gun to the right” that Peterson’s 
overcoat, as Peterson testified, was perforated by the bullets 
that came from that direction. And these were all, of 
course, questions of fact for the jury. 

As they drove rapidly away from the scene of the trag- 
edy, Bartlett complained two times to Sealing that he had 
been shot in the back and, both times, at Bartlett’s urgent 
request, he examined Bartlett’s person, but failed to locate 
the “bullet,” or the “shot,” or the “missile” that Bartlett 
persistently protested was embedded in his flesh. But the 
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state, upon obtaining this information, procured an X-ray 
picture of Bartlett’s back to be taken, while he was in cus- 
tody, by a practicing physician who was an X-ray operator. 
This physician testified that, in the lower back part of 
Bartlett’s body, the X-ray plate, which is in evidence, re- 
vealed certain small, irregularly shaped foreign bodies of 
metallic type of either lead or steel, and that several smaller 
fragments were also imbedded in the soft tissue. And be- 
sides, the state sheriff found “holes in the back of the 
(front) seat” of Sealing’s car and he “took a piece of lead’”’ 
therefrom. This bit of lead is a battered fragment of a 
leaden bullet. And Sealing’s car was so badly dented with 
bullets that, to avoid embarrassing inquiries, he testified 
that he filled the bullet holes and covered the filling with 
paint. From whence, then, came the diminutive bodies of 
metallic type, the leaden slivers, that were embedded in 
Bartlett’s back? Clearly it was for the jury to determine 
what relation, if any, the furious fusillade of bullets from 
Ransom’s gun and Peterson’s “very high power” automatic 
rifle that followed the fleeing sedan that fateful night bore 
to the shot or to the diminutive particles of lead and steel 
in Bartlett’s person of which he made complaint to Sealing. 

So well did the participants in this crime succeed in 
eluding discovery that it was about six months before an 
arrest was made. And when Bartlet was arrested he was 
working in the stonecutters’ yard of his employer at Kear- 
ney. An officer approached and asked him if his name was 
Bartlett. Defendant denied his identity and, pointing to 
another workman at some distance away, he said: “That 
man is Bartlett.”” Upon discovering his ruse one of the 
officers said: “You are Mr. Bartlett, and we are officers, 
and we want you.” Bartlett again denied his identity and 
attempted to escape, but, after a strenuous struggle with 
the officers, he was subdued and taken in a car to his own 
home near-by.: Evidence that the accused attempted to 
escape from peace officers is relevant and may be consid- 
ered by the jury as tending to show consciousness of guilt. 
16 C. J. 554, sec. 1078. Upon arrival at defendant’s -home 
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Bartlett told his wife to let no one talk to the children. The 
officers, having first obtained a search warrant, found in 
Bartlett’s house a “38 Colt’s automatic” gun, and another 
firearm and a supply of bullets, and some 38-calibre loaded 
shells. And some empty 38-calibre shells were found in the 
highway at the scene of the murder. An empty 38-calibre 
shell, and also the broken lock, were both found at the 
prison door where the lock was shot away. These exhibits 
were not alone, of course, conclusive as against defendant, 
but they were properly for consideration by the jury. 

In his attempt to establish an alibi, Barlett professed the 
utmost ignorance of all that had to do with the murder of 
Asa Ransom. He admitted that he ate supper at Sealing’s 
home the evening of October 18, and testified that he left 
there after the evening meal and was at his own home at 
Kearney, with his family, from about 9 o’clock that night 
until early in the following forenoon. And to support his 
evidence he called his wife, and an aged aunt, who testified 
that she was at defendant’s home that night. And other 
relatives, a sister and her husband, testified that they met 
Bartlett at the home of a friend, or a relative, in the fore- 
noon of Sunday, October 19, and that neither in his move- 
ments nor in a word that he said was there anything to 
indicate that he had been shot, nor to indicate that slivers 
from bullets had been embedded in his body. Of course, 
it may be presumed, and naturally so, that Bartlett’s wife 
and his sister, and the other relatives who testified in his 
behalf, were vitally interested in the outcome of the trial. 
But it may be recalled that almost a year elapsed between 
the date of the homicide and defendant’s trial, and this 
may, in part, in view of all the incriminating evidence, have 
caused the jury to believe that these witnesses had in mind 
. facts pertaining to a different date than that to which they 
testified. . The defendant also introduced evidence in an 
unsuccessful attempt to convince: the jury that an under- 
sized tramp, who limped as he walked, was Sealing’s com- 
panion on the night of October 18, instead of Bartlett. And 
a vain effort was also made to convince the jury that a 
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young man of 19 was “with Sealing * * * that night’ at the 
scene of the murder, and that Sealing “fired the fatal shot.” 
But the evidence of the witnesses who saw and talked with 
Sealing, when he was imprisoned in the Minden jail, dis- 
closed that the man who was seen with Sealing that night 
resembled Bartlett in size and general appearance. 


An application for a change of venue was denied the de- 
fendant and this is assigned as reversible error. But de- 
fendant admits in the brief that, in view of the “affidavits 
made and filed” in support of their application, they ‘‘could 
hardly insist upon a change of venue or that the court erred 
in not granting it.”” We do not think the court erred in 
denying a change of venue. 

It is contended that the court erred in giving the follow- 
ing instruction: “You are instructed that, while it is a 
rule of law that a person accused of crime may be convicted 
upon the testimony of an accomplice or accomplices, still 
a jury should always act upon such testimony with great 
care and caution, and subject it to careful examination, in 
the light of all the other evidence in the case, and the jury 
ought not to convict upon such testimony alone, unless 
after a careful examination of such testimony they are 
satisfied beyond a reasonable doubt of its truth and that 
they can safely rely upon it.” But this instruction was given 
to the jury in Lamb v. State, 40 Neb. 312, and we there held, 
in an opinion by Norval, C. J.: “A conviction may rest on 
the uncorroborated evidence of an accomplice, when, con- 
sidered with all the testimony, it satisfies the jury beyond 
a reasonable doubt of the guilt of the accused.” We ad- 
here to the rule announéed in the Lamb case and hold that 
it is applicable here. Hutter v. State, 105 Neb. 601. — 

We do not agree with counsel’s contention that in no 
event should a verdict have been returned for punishment 
in excess of life imprisonment. The argument is that pre- 
meditation was not shown. Clearly the argument is not 
based on the evidence. Premeditation clearly appears. De- 
fendant not only armed himself that he might be prepared 
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for any resistance that might be encountered, but he also 
told Sealing to bring his revolver along, as noted above, 
because he, Bartlett, was “pretty well known,” and, hence, 
there might be trouble. We think the evidence of premed- 
itation and deliberation was sufficient to be submitted to 
the jury and that it sustains the verdict. Schlencker v. 
State, 9 Neb. 241; Carleton v. State, 43 Neb. 873. * 

As tending to show the type or character of the defend- 
ant, the record discloses that, some time after his arrest, 
for safe-keeping, Bartlett was taken from the Minden jail 
to the state penitentiary there to await his coming trial at 
Minden. In his direct examination the fact was developed 
that, while so confined there, he joined with two convicts, 
who were in the penitentiary awaiting execution for mur- 
der, in an attempt to effect an escape. These three occu- 
pied adjoining cells. In respect of this attempt at jail- 
breaking Henry Tiehen, a cell-house night guard, testified 
that on a certain evening when he was about to lock the 
prisoners in their cells he discovered that one of the cell 
doors “‘was left open just a little bit;’’ that when he en- 
tered the end cell, which was Bartlett’s, two convicts and 
Bartlett “all grabbed ahold of me. * * * And Bartlett stood 
guard over me with a pair of scissors raised up like that 
(indicating).” The three men then threw Tiehen into one 
of the cells and, he continued: “They proceeded to tie me 
up; tied my legs with wire and my hands, and gagged me 
with some rags and stuffed rags in my mouth, and then 
tied a rag around my head. * ** Q. After you were down 
on the floor, what, if anything, did Bartlett say to you? A. 
‘Well,’ he says,—‘now, * * * keep quiet, *** by keeping 
quiet,’ he says, ‘you can save your life.’ He says, ‘That is 
what we are trying to do, is save ourselves.’ Q. Where did- 
he have the scissors? A. Well, he held them over me. He 
was a kind of a guard over me, and threatening me with 
the scissors.” One of the convicts “had a short, pointed 
knife that he tried to use. Well, he didn’t use it, but he 
held it up on me. Bartlett says that he hated to kill me on 
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account of having a family, and if I kept quiet it wouldn’t 
be any use.” The evidence, in respect of this attempt to 
break jail, it will be recalled, was introduced by Bartlett 
in his direct examination. 


Bartlett further testified in his direct examination that. 
when he was taken from the penitentiary to Minden for 
trial, a knife was found in his trousers pocket. This ex- 
hibit is a made-over and somewhat shortened case knife 
which was ground to a keen-cutting edge and sharpened to 
a dagger point. And on his cross-examination he admitted 
that he joined in the attack on the night watchman, Tiehen, 
and corroborated Tiehen’s evidence in part, in an admis- 
sion that he stood guard over Tiehen in a “threatening at- 
titude.”” These admissions, when considered with all of the 
submitted evidence, were properly submitted to the jury. 
It follows that reversible error was not committed in re- 
ceiving the knife in evidence over defendant’s exception. 
*And we have held that it is proper to admit evidence in 
respect of the conduct of an accused person while in jail 
awaiting trial. King v. State, 108 Neb. 428. See, also, 16 
C. J. 554, sec. 1071; State v. Clark, 166 Ia. 123. 


“In criminal cases, as in civil, the credibility of witnesses 
and the weight to be given their testimony are matters for 
the determination of the jury. It is for the jury to de 
termine whether it is convinced beyond a reasonable doubt 
of the defendant’s guilt, not for the reviewing court to say 
whether it is so convinced. A reviewing court can only 
inquire whether the evidence was sufficient to warrant the 
jury in finding the defendant guilty.” Carleton v. State, 
43 Neb. 373. 


We have examined all] the assignments of alleged error 
to which our attention has been directed by defendant, but 
we do not find it necessary to discuss such assignments 
further than we have already done. Reversible error has 
not been pointed out by counsel for defendant. It follows 
that the judgment of the district court must be and it here- 
-by is in all things affirmed. Friday, April 29, in the year 
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of our Lord, 1927, between the hours of sunrise and sunset: 

is the day and the hour in which it is ordered that the sen- 

tence of the district court shall be carried into effect. 
AFFIRMED, 


WILLIAM NELSON MATHEWS V. STATE OF NEBRASKA. 
FILED JANUARY 13, 1927. No. 25513. 


1. Criminal Law: FLIGHT: oF ACCUSED: QUESTION FOR JURY.. 
Where a defendant in a criminal action flees beyond the juris- 
diction of the court, or conceals himself, the proof relating: 
thereto is for consideration of the jury, to be given such weight 
as it deserves, in view of the attending circumstances of the 
individual case. 

2. Incest: “LICENTIOUSLY CoHABIT.” The defendant was con- 
victed under section 9768, Comp. St. 1922, relating to incest, of 
having licentiously cohabited with his own daughter. The legis- 
lative intent in the use of the words “licentiously cohabit” con- 
templates one or more acts of sexual intercourse of a father. 
with his own daughter. 

3. Criminal Law: Incest: SUFFICIENCY oF EVIDENCE. Where a 
father is charged, under section 9763, Comp. St. 1922, relating 
to incest, with having had sexual intercourse with his own 
daughter, the weight of the evidence is for the jury, and the 
verdict will not be disturbed where, as in the present case,. 
such verdict is supported by sufficient evidence. 


Error to the district court for Pawnee county: MASON: 
WHEELER, JUDGE. Affirmed. 
Robert R. Hastings, for plaintiff in error. 


O. S. Spiliman, Attorney General, and Donald Gallagher, 
contra. 


Heard before MoRRISSEY, C. J., ROSE, DEAN, Day, Goop,. 
THOMPSON and EBERLY, JJ. 


DEAN, J. 
William Nelson Mathews, defendant, was informed 
against in Pawnee county and there charged with having - 
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licentiously cohabited with the prosecutrix, who is his own 
daughter. In the first count of the information it is charged 
that the crime was committed on or about January 25, 
1925, and in the second count that a like offense was com- 
mitted on or about February 25, 1925. The jury found 
defendant guilty, as charged in the first count of the in- 
formation. A motion for a new trial was overruled. De- 
fendant was thereupon sentenced to serve a term of 20 
years in the penitentiary at hard labor. Alleging error, 
the defendant has brought the record of his conviction to 
this court to have it reviewed. 

This prosecution was brought under the provision of sec- 
tion 9763, Comp. St. 1922, which reads: 

“If a father shall licentiously cohabit with his own 
daughter, the father shall, on conviction, be punished by 
confinement in the penitentiary for a term not less than 
twenty years.” 

When the incestuous crime was alleged to have been com- 
mitted, the prosecutrix was a high school student of 18 
years, and her father was about 49 years of age. Defend- 
ant’s wife, now deceased, was the mother of defendant’s 
eight children. When the youngest child was born, the 
mother died in childbirth, January 14, 1925, and this was 
less than two weeks before defendant, as the state contends, 
committed the first lascivious act, namely, on or about Jan- 
uary 25, 1925. The prosecutrix has five sisters, whose ages 
range from infancy to 17 years or thereabouts, and two 
brothers, one of whom, aged 21, is married. Defendant’s 
infant child, so recently born, was adopted by a family in 
the neighborhood immediately after the death of its mother. 

Omitting an avalanche of sordid details, which it is not 
necessary to repeat here, the evidence of the prosecutrix. 
in respect of the first count, tends to establish the follow- 
ing material facts: She testified that the offense was com- 
mitted January 25, 1925, about midnight, when the prose- 
cutrix and a sister, aged three, and defendant slept in the 
same bed, and that defendant, under a pretext that the 
prosecutrix was cold, she having just returned from a 
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basket ball game, moved over to her side of the bed and 
cammitted the incestuous act of which complaint is made. 
In a prosecution for incest, under the facts before us, it 
is not incumbent on the state to prove resistance. Hence, 
the question of force will not be discussed here. 

The two-story farm house in which it is alleged the crime 


was committed is a fairly commodious structure and the © 


entire family slept in four beds in two upstairs rooms. The 
size of the north room is 10 by 20 feet and that of the 
south room is 14 by 20 feet. Three beds were in the north 
room and, on the night of January 25, 1925, one of the beds 
was occupied by defendant’s married son and his wife, and 
a cot bed was occupied alone by defendant’s 7-year old 
daughter, and three daughters aged 5, 9, and 13, respective- 
ly, together occupied the remaining bed in the north room. 
Only one bed was in the south room. Defendant’s 13-year 
old daughter testified that her father and the prosecutrix 
and her 3-year old sister generally slept together in the bed 
in the south room, and that after her mother died the three 
continued to sleep together there. The eldest son was called 
by the state and he testified that the 3-year old daughter 
and the prosecutrix and defendant slept together ‘“‘some of 
the time.” 

About three weeks after the death of defendant’s wife, 
the family moved to Table Rock. The eldest son testified 
that, early in the morning of April 7, 1925, he drove de- 
fendant from Table Rock to Seneca, Kansas, and left him 
there, but none of the family were advised as to their des- 
tination, nor that they were about to leave town; that he 
did not then know anything about the offense charged 
against his father, but that afterward, in July, 1925, he 
met his father at his uncle’s place in Sherman county, 
but his father did not return with him to Table Rock, nor 
did he see him again until long afterward, when he was 
arrested and brought back for trial to Pawnee county by 
the sheriff, and he was then in the sheriff’s custody. 

Defendant testified in his own behalf. He denied that 
he was guilty. He testified that the prosecutrix was dis- 
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obedient and that he reprimanded her for fondness for high 
school basket ball and the like, and that this, and some other 
trivial circumstances which he submitted to the jury, caused 
some trouble between them. But the testimony in respect 
of the alleged troubles, aside from that for which he was 
arrested, related to trifling incidents, and these were evi- 
dently explained by the prosecutrix to the entire satisfac- 
tion of the jury. In respect of his departure from Table 
Rock, defendant testified that he left because some of the 
Table Rock people were trying to get him to give up his 
children and this caused him to suspect they were going 
to take him before an insanity board. But the evidence 
fails utterly to support this plea and the jury were perfect- 
ly justified in finding that it was a mere self-serving pre- 
text. And on his cross-examination defendant fairly ad- 
mitted that he never at any time had any substantial rea- 
son for entertaining a fear that he would be taken before 
an insanity board. He frankly admitted that he did not 
want his family to know where he was going, and that he 
did not care where he went when he left Table Rock; that 
he went to Seneca, Kansas, as that “was just as good a place 
as any other,” and that he stayed at Seneca a week and 
sawed wood, and from thence he went to St. Joseph, Mis- 
souri, where he stayed several months, and then went to 
a brother’s farm in Sherman county, where he was told 
that they were “going to end this suit.” Subsequently he 
went to Kansas and afterward to South Dakota, where he 
remained several weeks, and then returned to Sherman 
county, where he first learned, he testified, that in July, 
1925, a warrant was issued for his arrest. But at no time 
did he inform the sheriff of Pawnee county of his where- 
abouts, nor did he voluntarily return to his home. Defend- 
ant also testified that he went away to let his son “straight- 
en this up, if that was the fact, to straighten this up, that 
is why I left Table Rock.” Continuing, the defendant testi- 
fied in respect of the charge that he occupied a bed with the 
prosecutrix: “Well, I think that she, up until just after 
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fer. mother was buried, for two or three nights we were in 
there taking care of those children. Q. A part of the time 
you would occcupy the same bed while you were taking 
eare of the children, would you? A. Well, we lay down on 
the bed, certainly, I don’t deny that.’”’ Defendant called some 
of his relatives to impeach the evidence of the prosecutrix 
in an attempt to show that at the preliminary examination 
her evidence differed materially from her evidence at the 
trial. But the jury refused to credit the testimony of the 
impeaching witnesses. 

That defendant fled from the scene of the crime and was 
gone about six months appears to have been fairly estab- 
lished. And the rule appears to be that, if the evidence in 
a criminal case shows that the defendant fled beyond the 
jurisdiction of the court, or concealed himself, such evi- 
dence is for the jury, and it may give it such weight as it 
deserves, in view of the attending circumstances of the in- 
dividual case. 1 Abbott’s Criminal] Trial Brief (2d ed.) 
458; Hubbard v. State, 65 Neb. 805; Woodruff v. State, 72 
Neb. 815; Bridges v. State, 80 Neb. 91; State v. Hetland, 141 
Ta. 524. 

We conclude that, where a father is charged, under sec- 
tion 9763, Comp. St. 1922, relating to incest, with having 
had sexual intercourse with his own daughter, the weight 
of the evidence is for the jury, and the verdict will not 
be disturbed where, as in the present ‘case, such MERCICE is 
supported by sufficient evidence. 

Counsel argues that “the verdict is contrary to the law.” 
The argument does not appeal to us. The legislative in- 
tent, in the use of the words “licentiously cohabit,” con- 
templates one or more acts of sexual intercourse of a father 
“with his own daughter.”’ To give any other interpretation 
to section 9763, Comp. St. 1922, under which this action 
was brought, would leave this state without an incest 
statute for the punishment of a father who debauched the 
person of his own daughter by having a single act of sex- 
ual intercourse with her. We will not so construe the act. 
State v. Lawrence, 19 Neb. 307, so far as inconsistent with 
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the views herein expressed is disapproved. In brief, the 
act, as amended, and as it now reads, contemplates that 
one, or more than one, violation of the act, on the part of 
a father, renders him liable to the punishment therein pro- 
vided, as hereinbefore pointed out. 

It will be presumed that the’ jury considered all of the 
evidence, and among other this: Defendant’s daughter was 
yet a person of immature years. She was not yet wise to 
the ways of the despoiler of innocent young womanhood. 
And to add to her perplexity in this trying situation, her 
assailant was an unnatural father, to whom, in her bewild- 
erment, this motherless girl, so recently orphaned, may 
have entertained the thought that, even under the unspeak- 
able facts herein disclosed, she owed implicit obedience. 31 
C. J. 377, sec. 18, and notes. The jury saw and heard and 
observed the demeanor of the presecutrix, and it took all 
of that into account which, under the practice and deci- 
sions in this state, it was not only its privilege but it was 
jts duty to consider. That the jury, and not the reviewing 
court, is the trier of disputed questions of fact is firmly es- 
tablished in this jurisdiction. Defendant tendered five in- 
structions, all of which were refused. The court gave 
seven instructions, and to each of them defendant filed ob- 
jections. But, neither in respect of the instructions given 
by the court, nor in respect of the refusal to give those 
tendered in defendant’s behalf, is there any substantial, re- 
viewable, or reversible error of the court pointed out in 
defendant’s brief. The jury was fairly instructed, under 
the law, in respect of every controverted fact which was 
submitted for its consideration. Carleton v. State, 43 Neb. 
3738. 

The defendant had a fair and impartial trial. Reversible 
error has not been pointed out. The judgment must be, 
and it hereby is, 

AFFIRMED. 

MorRISSEY, C: J., dissenting. 

There are matters disclosed by the record, but not dis- 
cussed in the opinion, which constrain me to the view that 
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the guilt of defendant has not been established according 
to law. I, therefore, dissent from the majority opinion. 


Roy A. JAMES, APPELLEE, V. CHICAGO & NORTHWESTERN 
RAILWAY COMPANY, APPELLANT. 


FILED JANUARY 13, 1927. No. 23491. 


1. Commerce: EMPLOYERS’ LIABILITY ACT: TEST oF EMPLOYMENT. 
The test of the employment and the application of the federal 
employers’ liability act is, “Was the employee, at the time of 
the injury. engaged in interstate transportation, or any work 
so closely related to it as to be practically a part of it?” 


2: ; 5 The test of jurisdiction in repair 
cases is whether the rolling stock, engine, or car is withdrawn 
from service at the time the repairs are made, as distinguished 
from being interrupted in the course of an interstate haul to 
go on. 

3. APPLICATION. A machinist’s helper, under 


the facts in this record, injured, while making repairs in the 
roundhouse, upon an engine which had been used in hauling 
over the railway company’s lines freight trains carrying both 
intrastate and interstate freight, and which was used in the 
same way after the accident, was not then employed in inter- 
state commerce within the meaning of the federa! employers’ 
liability act of Apri] 22,.1908, governing the liability of an 
interstate carrier for injuries to its employees when employed 
in interstate commerce. : 


APPEAL from the district court for Douglas county: 
CARROL O. STAUFFER, JUDGE. Reversed. 


Wymer Dressler, Robert D. Neely and Paul S. Topping, 
fer appellant. 
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EBERLY, J. 

Roy A. James brought this action in the district court for 
Douglas county against the Chicago & Northwestern Rail- 
way Company under the provisions of the “federal em- 
ployers’ liability act’? for personal injuries claimed to have 
been received by him as results of accidents, the first occur- 
ring April 24, 1921, and the second on March 27, 1922, each 
separately stated as a cause of action, both alleged to have 
been caused by the negligence of the defendant. 

The defenses interposed were (1) denial of injury and 
of negligence; (2) that plaintiff’s condition was due wholly 
to disease (syphilis) ; (3) assumption of risk; (4) and that 
as to injury on March 27, 1922, settlement and release. 

The trial resulted in a verdict and judgment in favor of 
the plaintiff for $25,000, to review which the defendant ap- 
pealed. 

As to the circumstances of the occurrences of the in- 
juries, plaintiff’s theory of the evidence is as follows: As 
to the first, occurring April 24, 1921, it is conceded that the 
plaintiff, as to employment, was within the terms of the 
federal statute. In view of the disposition of this case 
hereafter made, to recite the details of the transaction 
would therefore serve no purpose. As to the accident which 
occurred March 27, 1922, it appears that it was due to 
the breaking of a frame of a block and tackle in the round- 
house at Chadron, Nebraska, where plaintiff was employed 
as a machinist helper. On the day in question he was as- 
sisting a machinist engaged in repairing locomotive No. 
1159. Plaintiff, by direction of this machinist, handed up 
to him, as the latter was standing on this engine, a chain 
hoist (block and tackle) which this machinist then at- 
tached to a hook suspended from the roof of the round- 
house for that purpose. This lifting device was then en- 
gaged to a portion of said engine, and the plaintiff, di- 
rected by the machinist referred to, was told to tighten up 
the chain. While complying with the directions thus given, 
the frame of the device broke or parted and the heavy 
pulley or wheel, descending, struck plaintiff on the head 
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causing the objective injury set forth in his petition. After 
the accident, on examination, the break in the chain hoist 
appeared clean and new and without a flaw in the metal. 
The roundhouse foreman testified that he knew of no im- 
perfection appearing in this metal, and knew of no pre- 
vious inspection having been made. 

Previous to a consideration of the question whether the 
injuries which the plaintiff was suffering from, at the 
time of the trial in the court below, was the result of which 
these accidents were the proximate cause, there is presented 
for determination, as to the second cause of action, the 
question whether or not it comes within the terms of the 
federal employers’ liability act of 1908. 

Under the issues as claimed by the pleadings, the plain- 
tiff has the affirmative in this matter and must carry the 
burden of proof. It is to be remembered that the test of 
the employment and application of the act above referred 
to is, was the employee, at the time of the injury, engaged 
in interstate transportation, or any work so closely relat- 
ing to it as to be practically a part of it. Shanks v. Dela- 
ware, L. & W. R. Co., 239 U. S. 556; Chicago, B. & Q. R. 
Co. v. Harrington, 241 U. 8.177; Southern P. Co. v. Indus- 
trial Accident Commission, 251 U. S. 259. On this point 
we find the parties to the case are at variance in their in- 
terpretation of the part of the evidence in the record relat- 
ing to it. On this subject the plaintiff first introduced evi- 
dence that a number of workmen were employed in mak- 
ing repairs on engine No. 1159. One witness testified that 
he was engaged three days in making “heavy repairs” on 
engine No. 1159, but that he did not know how many other 
workmen were like employed or the total time consumed 
in making the repairs. Plaintiff also introduced evidence 
which tended to show that every train that was made up 
at Chadron, where the roundhouse in question is located, 
was constituted in part of interstate cars, or carried freight 
having an interstate destination, and that engine No. 1159, 
prior to the repairs, was engaged in hauling such trains 
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and was in like manner employed after the repairs in ques: 
tion were made. 

The defendant introduced in evidence, without objection, 
certain entries in the roundhouse register disclosing that 
engine No. 1159 arrived at the roundhouse, Chadron, Ne- 
braska, March 18, 1922, 10:05 p. m. and next departed 
therefrom April 12, 1922. The defendant also introduced 
in evidence, without objection, a form, No. 788, being a 
monthly report or statement for March, 1922, made up at 
the close of that month in the ordinary course of business 
of the defendant, showing the amount of work accom- 
plished in the line of classified or authorized unclassified 
repairs other than running repairs at the Chadron round- 
house shop. This statement or report disclosed that No. 
1159, “Date at shop” “March 18,” “Date in shop” “March 
18,” “Date out shop” “March 31.” The evidence is not con- 
tradicted that the repairs were “class 5 repairs” and were 
wholly made and completed at the Chadron shop and were 
intended to put the engine in condition for quarter-term 
service ; that is, to cover a mileage of 50,000 to 60,000 miles. 
An “X and O” record, or sheet, was also introduced in evi- 
dence without objection which contained an itemized list 
of the repairs actually made on engine No. 1159 at the 
time referred to, and the cost thereof, amounting to $2,336- 
.58. Of this, the cost of labor expended in making these re- 
pairs appeared to be $866.18. The cost of the material 
used was $1,806.88. 

The defendant sought to discredit the recitals of the 
“roundhouse register” showing arrival and departure of en- 
gines by cross-examination largely based on the fact of the 
existence of rule or custom by which defendant’s engine in- 
spectors performed their duty ordinarily on the arrival of 
engines at the roundhouse, and also on two inspectors’ re- 
ports, one dated March 17, 1922, and one March 20, 1922, 
each of which disclosed that on the date mentioned No. 
1159 was inspected. Reference was also made in the cross- 
examination to an inspector’s report dated March 24, 1922, 
supposedly made under the same conditions, but this report 
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does not appear in evidence. The effect attained by this 
cross-examination is a matter of controversy. 

Yet, even if this be given its most favorable construction, 
the fact still indisputably remains that engine No. 1159 was 
withdrawn from service on or after March 18, 1922, for 
a sufficient length of time to make class 5 repairs thereon 
‘to the extent of $2,336.58, including $366.18 expended for 
labor, and all of which were completed by March 31, 1922, 
inclusive. 

And it would further seem that the plaintiff has wholly 
failed to meet the burden of proof imposed upon him by 
the issues and to establish the fact that, while engaged in 
making these repairs, he was engaged in interstate com- 
merce within the meaning of the rule already quoted. 

The evidence of the record, given the most favorable con- 
struction for the plaintiff, establishes no more than that 
No. 1159, a pool freight engine, “class R,” and one without 
a definite run assigned, which, previous to the making of 
repairs, was engaged in pulling freight trains from and to 
Chadron, Nebraska, carrying both interstate and intrastate 
freight, and that after the repairs were completed it was 
continued in the same business of drawing such freight to 
and from Chadron, Nebraska, and that the interstate 
freight in car-load lots, or otherwise, formed a portion of 
each of the trains thus drawn, both before and after the 
_ time the repairs were made, and that the exact period of 
time occupied in the repair work was somewhat shorter 
than disclosed by defendant’s evidence. 

It must be remembered that “An engine, as such, is not 
permanently devoted to any kind of traffic, and it does not 
appear that this engine was destined especially to anything 
more definite than such business as it might be needed for. 
It was not interrupted in an interstate haul to be repaired 
and go on. It simply had finished some interstate business 
and had not yet begun upon any other.” Minneapolis & St. 
L. R. Co. v. Winters, 242 U.S. 353. 

Counsel, however, contend that the case of Law v. IIli- 
nois C. R. Co., 126 C. C. A. 27, 208 Fed. 869, L. R. A. 1915C, 


VoL. 115] JANUARY TERM, 1927. 169 
a a a ee Ne I 
James v. Chicago & N. W. R. Co. 


17, sustains plaintiff’s contention, and that the instant case 
is even a stronger case than the one last referred to. This 
may be conceded. The doctrine of Law v. Illinois C. R. Co. 
may be fairly set forth in the following excerpts: ‘In the 
instant case the engine was in the shop for what is called 
‘roundhouse overhauling.’ It had been dismantled at least 
21 days before the accident. Up to the time it was taken 
to the shop it was actually in use in interstate commerce. 
It was destined for return thereto upon completion of re- 
pairs. It actually was so returned the day following the 
accident. It clearly did not lose its interstate character 
from the mere fact that it was not at the time actually en- 
gaged in interstate movement, no more than did the din- 
ing car in Johnson v. Southern P. Co.,196 U.S. 1. *** 
Were the repairs being made in the roundhouse between 
two regular daily trips, the engine, while under such repair, 
would clearly not lose its character as an instrumentality 
of commerce; and plaintiff, in such case, would have been 
engaged in interstate commerce. We have not here a case 
of original construction of an engine not yet become an in- 
strumentality of interstate commerce. It had already. been 
impressed with such use and with such character. Its 
preservation as such was not a matter of indifference to 
defendant, so far as its interstate commerce was concerned. 
*** Under the existing facts, can the length of time re- 
quired for the repairs change ‘the legal situation? If so, 
where is the line to be drawn? How many days temporary 
withdrawal would suffice to take it out of the purview of 
the act? And is it material whether the repairs take place 
in a roundhouse or in general shops? Is not the test wheth- 
er the withdrawal is merely temporary in character?’ The 
court then cites the case of Northern P. R. Co. v. Maerkl, 
117 C. C. A. 287, 198 Fed. 1, to sustain the conclusion. 
And, based on the premises hereinbefore recited, the court, 
in the Law case, found that the employees were within the 
purview of the federal employers’ liability act at the time 
the repairs were made under the conditions set forth here- 
in. And it may be conceded that, if this is the law, it ap- 
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plies to the plaintiff’s case herein and sustains his conten- 
tion. 

The case of Chicago, K. & S. R. Co. v. Kindlesparker, 234 
Fed. 1, save only as to the question of time consumed in 
making repairs, being 79 days instead of 21 days, presents 
essentially the same facts as the Law case states. On these 
facts the circuit court of appeals held Kindlesparker was 
engaged in interstate commerce at the time of the injury. 
However, this decision was reversed by the supreme court 
of the United States, 246 U. S. 657, ‘upon the authority of 
Minneapolis & St. L. R. Co. v. Winters, 242 U.S. 353.” This 
must be construed to be at least an implied repudiation of 
the doctrine set forth in the Law case. 

The doctrine of the Law case came directly before the 
supreme court of the United States in the case of Industrial 
Accident Commission v. Davis, 259 U. S. 182. In discuss- 
- ing this Davis ease, Mr. Justice McKenna, in delivering 
the opinion of the court, proceeds as follows: ‘We may 
assume, though the fact is contested, that the engine was 
sent from exclusive employment in interstate commerce to 
the repair shops. It was sent there for general overhauling 
December 19, 1918, and was, to a certain extent, stripped 
and dismantled. It was estimated that the work upon it 
would be finished January 30, 1919, but it was not actually 
completed until February 25, 1919. The accident occurred 
on February 1st of that year. After the repairs were fin- 
ished, the engine was given a trial trip, and finally put into 
service in interstate commerce. *** The court, we are 
prompted to say, had precedents in Northern P. R. Co. v. 
Maerkl, 198 Fed. 1, and Law v. Illinois C. R. Co., 208 Fed. 
869, and it was natural to regard them as persuasive, as 
they were decisions of circuit courts of appeal. *.** The 
facts in the Law case do identify it with the case at bar. 
The period of repairs in it was 21 days, and it was cited 
as‘a precedent in Chicago, K. & S. R: Co. v. Kindlesparker, 
234 ‘Fed. 1. ***~ And it is this separation that gives 
character to. the employment, as we have said, as being in 
or ‘not in-¢ommerce. * Sich, we think,. was the situation of 
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the engine in the present case. It was placed in the shop 
for general repairs on December 19, 1918. On February 
25, 1919, after work upon it, it was given a trial, and it 
was placed in service on March 4, 1919. The accident oc- 
curred on February ist of that year, the engine at the time 
being nearly stripped and dismantled. ‘It was not inter- 
rupted in an interstate haul to be repaired and go on.’” 
The court then cites Minneapolis & St. L. R. Co. v. Winters, 
242 U. S. 353, and Chicago, K. & S. R. Co. v. Kindlesparker, 
246 U. S. 657. The supreme court thereupon reversed the 
judgment of the court below on the basis of the principles 
referred to herein. This, in effect, was direct repudiation 
of the doctrine of the Law case. 

It will be noted from the preceding discussion that the 
opinions of the supreme court all proceed on the basis that 
the doctrine announced in the Winters case is controlling. 
And this case now presents itself for our consideration. © 
It was a proceeding in error from the supreme court of the 
state of Minnesota, where the case had been twice deter- 
mined, to the supreme court of the United States. The facts, 
as shown by the reported cases, are that the plaintiff re- 
ceived his injury while engaged in the work of putting new 
tires on an engine belonging to the defendant, the work be- 
ing done in the roundhouse of the latter. It may be said 
that the present record discloses that class 5 repairs includ- 
ed this identical work. The engine had, prior to being 
sent to the roundhouse for repairs, been engaged in in- 
terstate commerce, it being stipulated that for several 
months prior to the injury the locomotive in question 
was used in hauling freight trains over defendant’s line 
of road in Iowa and other states, hauling both inter- 
state freight and intrastate freight; that it was so 
used after plaintiff’s injury; that the last time prior to 
the injury when the engine was used was on October 18, 
1912, when it came into Marshalltown, Iowa, pulling 
a freight; “and that the first time it was used after 
the injury was on October 21, 1912, when it pulled 
a train carrying such freight. out of Marshalltown.” 


172 NEBRASKA REPORTS. [VoL. 115 
James v. Chicago & N. W. R. Co. 


Winters v. Minneapolis & St. L. R. Co., 126 Minn. 260. 
These facts are identical with the instant case. Even if 
the plaintiff is given the advantage of every possible sus- 
picion which his cross-examination might create or tend 
to create, still the fact remains that engine No. 1159 was 
being repaired in a similar manner, and that the period 
which was occupied for this purpose was more extended 
than in the case now being considered. The opinion was 
rendered by Justice Holmes of the supreme court of the 
United States and may be epitomized by stating that, 
under the facts herein recited, it was held: A machinist’s 
helper, injured, while making repairs in the roundhouse, 
upon an engine which had been used in hauling over the 
railway company’s lines freight trains carrying both intra- 
state and interstate freight, and which was used in the 
same way after the accident, was not then employed in in- 
terstate commerce within the meaning of the federal em- 
ployers’ liability act of April 22, 1908 (35 St. at Large, 65, 
ch. 149) governing the liability of an interstate carrier for 
injuries to its employees when employed in interstate com- 
merce. Minneapolis & St. L. R. Co. v. Winters, supra. 

It, therefore, necessarily follows that the facts relating 
to the second cause of action, as disclosed by the record, 
were insufficient to establish a claim under the federal 
statutes against the defendant, and plaintiff is necessarily 
relegated to whatever right he may have under the pro- 
visions of the Nebraska law. 

Plaintiff contends that, though this court determine that 
he has failed in his proof necessary to bring his second 
cause of action within the provisions of the federal employ- 
ers’ liability act, still the verdict and judgment should be 
sustained as though rendered in an action based on negli- 
gence at common law. In support of his contention he cites 
Corbett v. Boston & M. R. Co., 219 Mass. 351. In this case 
it may be said that the plaintiff sued, first, under the terms 
of a’state liability act in her individual capacity. There- 
after she was appointed administratrix of her husband’s 
estate and brought an action under the terms of the federal 
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employers’ liability act. Issues were properly made up 
under the terms of the state statute in one case, and 
under the terms of the federal employers’ liability 
act in the other. These cases were consolidated for 
trial. On the trial of this consolidation of causes, the trial 
judge entered a judgment in favor of the defendant in 
plaintiff’s action brought in her individual capacity, deem- 
ing himself deprived of jurisdiction to hear the same be- 
cause of pendency of the case based on the federal statute. 
The supreme court of Massachusetts held that this was 
error, and that the true rule was that the plaintiff could not 
be compelled to elect which action she will pursue, where de- 
ceased was engaged in both interstate and intrastate com- 
merce, until the evidence develops in which employment 
the injury occurred. 

We have no occasion to dissent from the reasoning in this 
Massachusetts case, but it is wholly inapplicable to the 
question before us. Plaintiff’s second cause of action was 
pleaded as governed by the provisions of the federal em- 
ployers’ liability act. Whether it was or not was one of 
the disputed questions in the case, and which has now been 
resolved against the contentions of plaintiff. 

It is to be noted further that the federal employers’ lia- 
bility act by its terms eliminates certain defenses that exist 
at common law, and qualifies others. To concede plaintiff’s 
contention would be to permit him to take advantage of the 
benefits of these provisions in an action to which the law 
itself did not apply. This court cannot say that, deprived 
of the advantages which the federal employers’ liability act 
confers, the plaintiff would have prevailed in the trial had 
in the district court. For, indeed, not only the issues, but 
the proof, might well have been quite different. It follows, 
therefore, that for the purposes of this case the plaintiff 
must stand or fall on the basis which he himself determined 
for the bringing of his lawsuit. 

In conclusion, it may be said that the verdict before us 
was a general one, and is based upon two causes of action 
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which appear in plaintiff’s petition. This court has no 
means of determining the extent which either of these 
causes of action is reflected in the amount of the verdict 
returned. The cause, therefore, must be reversed and re- 
manded for a new trial. We have not overlooked the other 
contentions presented by the appellant in his brief, and 
argued to the court. However, in view of the fact that a 
new trial must be had, it is thought that no good would 
arise from further discussion. 
REVERSED. 


STATE, EX REL. FRANK A. HIGH, APPELLANT, V. FRANK M. 
DINEEN, APPELLEE. 


FILED JANUARY 138, 1927. No. 25382. 
Affirmed on authority of Knothe v. State, ante, p. 119. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


Charles Haffke and Brown & Dibble, for appellant. 
W. C. Dorsey and John F. Mortarty, contra. 


Heard before ROsE, DEAN, DAY, GooD, THOMPSON and 
EBERLY, JJ. 


EBERLY, J. 

From a final judgment in the district court for Douglas 
county, Nebraska, sustaining a demurrer of the defendant 
to the petition and to the alternative writ of mandamus and 
dismissing his case, Frank A. High, as relator, appeals. 

The record discloses that on the 10th day of March, 1926, 
a complaint was filed in the police court of Omaha, Ne- 
braska, in which Frank M. Dineen, municipal judge of the 
city of Omaha, Nebraska, was then and there presiding, in 
which, in due form, John McMullen was charged with the 
“iNegal sale of intoxicating liquors as a first offense.” Mc- 
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Mullen was arrested and pleaded guilty, and was sentenced 
by the respondent, as sitting judge, to pay a fine of $100 
and costs of prosecution. This fine and costs were paid. 

By the institution of this action, the relator, Mr. High, 
sought to compel the defendant, as municipal judge, to re- 
sentence McMullen, not only to the payment of $100 and 
costs, as a fine, but with the added penalty that the defend- 
ant, John McMullen, in addition thereto, be imprisoned in 
the county jail not less than 60 days nor more than 90 days. 

The following provisions of our statutes were in point 
at the time of the transactions referred to in the petition. 
Section 32388, Comp. St. 1922, provides: “It shall be un- 
lawful for any person to * * * sell * * * any malt, spiritu- 
ous, vinous and intoxicating liquors, except only certain 
liquors, for medicinal, mechanical, scientific or sacramental 
purposes by persons specially authorized in the manner and 
to the extent only as hereinafter provided.” 

Section 3288, Comp. St. 1922, provides: ‘“‘Any person, 
who shall by himself or through his agent violate any of 
the provisions of this act, shall, except where another pen- 
alty is otherwise expressly provided, be deemed guilty of a 
misdemeanor, and upon conviction thereof shall, for the 
first offense, be fined the sum of one hundred dollars, or 
be imprisoned in the county jail not less than thirty days 
nor more than sixty days.” 

Section 3239, Comp. St. 1922, as amended in 1925 (Laws 
1925, ch. 106) provides: ‘Any person, who shall by him- 
self, or through his agent, carry or transport, for the pur- 
pose of sale, sell * * * any intoxicating liquor contrary to 
law, shall, for the first offense, be guilty of a misdemeanor, 
and be fined the sum of one hundred dollars and be im- 
prisoned in the county jail not less than sixty’ days, nor 
more than ninety days.” : 

. The fundamental question therefore is, properly con- 
strued, which of the above sections, above set forth; is ap- 
plicable under the facts disclosed by the record in this case? 

This court, in the case of Knothe v. State, ante, p. 119, 
has determined that the penalties provided by séction 3239, 
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Comp. St. 1922, as amended by chapter 106, Laws 1925, are 
limited in their application to ‘‘first, second, and subse- 
quent convictions for bootlegging ;’” that the charge of ‘“‘un- 
lawful sale of intoxicating liquors” is not a charge of “boot- 
legging.” 

Therefore, it follows that, in view of the doctrine of the 
case last referred to, the penalties now appearing in sec- 
tion 3239, Comp. St. 1922, as amended, have no application 
to the crime described in plaintiff’s petition in this case. 
It also follows that the penalty for the offense appears in 
section 3288, Comp. St. 1922. Under this section the pen- 
alty imposed, $100 fine and costs, is strictly within the 
proper exercise of the judicial discretion vested in the pre- 
siding judge. This basic conclusion renders all other ques- 
tions presented in the able briefs of counsel moot, and 
hence they are not discussed. 

It follows, therefore, that the judgment of the district 
court for Douglas county, in sustaining a demurrer to re- 
lator’s petition and dismissing his action, was correct and is 

AFFIRMED. 


CHICAGO & NORTHWESTERN RAILWAY COMPANY, 
APPELLANT, V. ELI G. SKAGGS, ADMINISTRATOR, 
ET AL., APPELLEES. 


4 


Finep JANUARY 13, 1927. No. 25451. 


Evidence in the record sustains the action taken by the trial court. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Affirmed. 

Wymer Dressler, Robert D. Neely and Paul S. Topping, 
for appellant. 

Arthur F. Mullen, John O. Yetser, John J. Shannon and 
John O. Yeiser, Jr., contra. 

Heard before ROSE, DEAN, Day, GooD, THOMPSON and 
EBERLY, JJ. 
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EBERLY, J. 

This is a suit in equity in the nature of a bill of review 
to vacate and set aside the judgment in an action at law 
entered in a case, entitled Roy A. James v. Chicago & N. 
W. R. Co., in the district court for Douglas county, Ne- 
braska. In this action James recovered a judgment against 
the defendant company for $25,000 for personal injuries. 

The action is based on alleged newly discovered evidence 
disclosed by an autopsy performed on the body of Roy A. 
James after death, which, it is claimed, establishes that his 
death and previous disability were due wholly to disease, 
and not due to any injury received while in the employment 
of the railway company. 

Issues were joined on the petition of plaintiff, and there 
was a hearing in the district court for Douglas county, 
which resulted in that court refusing to order a new trial 
or vacate the judgment attacked. This is an appeal from 
that determination. 

The record in the present case has been carefully exam- 
ined with the resulting conclusion that the so-called newly 
discovered evidence is cumulative in character, and is not 
sufficient to warrant the exercise of the extraordinary 
powers of the district court sought to be invoked in this 
proceeding. Consideration of other questions presented, 
therefore, are unnecessary to the determination of the case. 
. The action of the district court for Douglas county, in 
denying to plaintiff the relief prayed for in this case, is 
approved, and the judgment is 

AFFIRMED. 


NEBRASKA WHEAT GROWERS ASSOCIATION, APPELLANT, V. 
Roy C. SMITH ET AL., APPELLEES. 


‘FILED JANUARY 13, 1927. No. 25516. 


1. Findings Approved. Certain findings of fact and of law made 
by district court set out in opinion and approved. 

2. Contracts: SEPARATE INSTRUMENTS. The general rule is that, 
in the absence of anything to indicate a contrary intention, in- 
struments executed at the same time, by the same parties, for 
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the same purpose, when in course of the same transaction, are, 
in the eyes of the law, one instrument, and will be read and 
construed together as if they were as much one in form as they 
are in substance. ; 


8. Agriculture: MARKETING AGREEMENT. Contracts in suit set 
out construed to embrace articles of incorporation, by-laws, and 
standard marketing agreement; and that the object and purpose 
of the transaction set forth therein was the conferring on the 
defendant membership in the corporate body referred to in the 
contract and defining the rights and duties arising by reason 
of the relation thus created. 

CONSTRUCTION. Whether the breach of the 
contract, as alleged by the defendant, is so material as to 
justify the injured party in refusing to proceed further, and 
suing for rescission of or for damages for breach of the entire 
contract, or whether the breach is severable giving rise to a 
claim of compensation, but not to a right to treat the whole 
contract as broken, must be determined by the terms of the 
contract as above defined and the circumstances of the case. 

5. Contracts: BREACH: RESCISSION. “Not every breach of a con- 
tract by one party thereto will authorize the other to treat it as 
rescinded. The failure to perform an independent stipulation 
collateral to the main consideration, not amounting to a condi- 
tion precedent, and not such as to prevent the performance by 
the party so in default, of the principal undertaking, although 
attended by some loss or inconvenience to the other party, does 
not absolve the latter from liability, or authorize him to treat 
the contract as abandoned.” American Building & Loan Ass’n 
v. Rainbolt, 48 Neb. 484. 

6. Corporations: SELECTION oF OFFicers. It is the duty of thé 
members of a corporation to select competent officers to direct 
the corporate affairs, and, failing to do so, they will not be heard 
to complain if those chosen for that purpose prove to be in- 
competent or inattentive to the trust reposed in them. 

MISMANAGEMENT: RIGHT OF WITHDRAWAL. The meré 
mismanagement of the affairs of a corporation by its officers 
or agents does not warrant the withdrawal therefrom of its. 
members or the repudiation of obligations assumed by them 
as such. 

8. Agriculture: WikKETING. CORPORATION: SALE OF PRODUCTS. 
The managing officers of this corporaton, subject to the control 
and direction of its membership, to be exercised as provided for 
in articles of incorporation, by-laws, and standard marketing 
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agreement, possessed, under the terms of this contract, the 
right and power to sell the products of its membership delivered 
to the corporation for that purpose to the best advantage in 
view of the circumstances which confronted it, and they were 
not, by the terms of the contract, precluded from selling the 
same by or through the ordinary agencies of the public market 
in the usual course of trade, when such course was by them 
in good faith deemed advisable. 


9. Damages. Evidence examined, and it appearing that it would 
be impracticable and extremely difficult to fix the actual dam- 
ages resulting from a breach of the contract pertaining to 
the sale and delivery to such corporation of the products by its 
membership as required by the terms of said agreement, and 
it further appearing that the amount of damages stipulated in 
the contract is not, in view of the facts of the record, dispropor-" 
tionate to the probable damages, the provisions for liquidated 
damages therein contained are hereby approved and sustained 
as valid. 


APPEAL from the district court for Deuel county: J. 
LEONARD TEWELL, JUDGE. Reversed, with directions, 


Corcoran & Sprague, for appellant. 
Halligan, Beatty & Halligan and L. O. Pfeiffer, contra. 


Heard before ROSE, DEAN, DAY, Goop, THOMPSON and 
EBERLY, JJ. 


EBERLY, J. 

This is an action for specific performance of a coopera- 
tive agreement, commonly known as the “standard market- 
ing agreement,” entered into between plaintiff and defend- 
ants as members of the plaintiff association in 1928, cov- 
‘ering the years 1924, 1925, 1926, 1927, and 1928. By the 
terms of this writing the plaintiff agrees to buy, and the 
grower (defendant) agrees to sell and deliver to the as- 
sociation all the wheat produced by or for him, or acquired 
by or for him as landlord, or lessor, during the years men- 
tioned. The wheat of each year was to be pooled and be 
sold by the plaintiff in accordance with the terms of the 
contract, and the proceeds, after deduction of certain ex- 
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penses as charges, was to be shared by the producers of 
the wheat, constituting the pool of that year, in proportion 
to the amount contributéd by each. The prayer of the 
petition before us, in substance, is that the defendants be 
enjoined from selling any portion of their wheat grown 
in 1925, except as provided by the terms of the contract 
in suit, and also for an accounting of the amount of the 
1925 crop sold by the defendants to persons other than the 
plaintiff, and the recovery as liquidated damages in the sum 
of 25 cents a bushel for the amount so sold. The form in 
which the action was brought was approved by this court 
in Nebraska Wheat Growers Ass’n v. Norquest, 118 Neb. 
781. 

Two cases are consolidated by stipulation of the parties. 
The defendants admit by their pleadings the refusal to sell 
and deliver the wheat in controversy, and plead fraud in the 
inception of the contract which they allege nullified their 
obligations, and also certain facts occurring after execu- 
tion of the contract which were alleged to be a breach 
of the same by the plaintiff and to release the defendants 
from further performance of the terms thereof. They al- 
so contest the right of plaintiff to liquidated damages. In 
addition to this answer, the defendants, by cross-petition, 
sought to have the contract in suit wholly rescinded and 
their membership in the plaintiff association terminated. 
Replies were filed. The trial court, after hearing the evi- 
dence, denied specific performance and dismissed the action, 
from which judgment the plaintiff appeals. 

The plaintiff herein is the same, and the terms of the 
standard marketing agreement, which appear attached to 
plaintiff’s petition as a part thereof, as well as the demand 
for relief, are substantially identical with the terms of the 
contract and pleadings before the court in Nebraska Wheat 
Growers Ass’n v. Norquest, supra. The plan of this as- 
sociation contemplated the creation of certain pools of 
wheat grown each year during the continuance of the agree- 
ment by the members of the association. The wheat of the 
pool was to be sold as provided by the terms of the con- 
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tract before us. Each of these pool years was a distinct 
unconnected transaction, the results of which spell success 
or failure for the twelve months involved to the parties con- 
cerned in said pool, but in no manner affect the results of 
the other pools contemplated or carried out. 

The district court made certain special] findings as part 
_ of the judgment entered. From these the defendants have 
prosecuted no appeal. After a careful examination of the 
record, as well as the authorities cited by counsel in their 
respective briefs, the following findings of the district 
court are by us adopted and approved, viz.: “That no 
fraud existed in the inception of the contract set forth in 
plaintiff’s petition, and that said contract, when the same 
was entered into between the said plaintiff and the defend- 
ants, was a binding contract of which a court of equity. 
would compel specific performance. *** That as a mat- 
ter of law failure of the other members of said plaintiffs 
association other than the defendants herein to perform like 
contracts is, in fact, no excuse for either the plaintiff’s 
or the defendants’ failure to perform the contract accord- 
ing to its intention as set forth in said petition.” Without 
determining whether the defendants received less for their 
1924 crop as a result of the 1924 pool than they would 
have received by selling the same to persons other than the 
plaintiff, this court finds that if the said defendants did 
receive less for their 1924 crop than they would have re- 
ceived by selling the same to persons other than the plain- 
tiff, the fact is wholly “immaterial and furnishes no excuse 
to defendants for failure to perform the contract as set 
forth in the petition of the said plaintiff.” 

The defendants, Smith and Schutte, base their defense 
upon an alleged rescission of the written instruments at- 
tached to plaintiff’s petition, justified by certain alleged de- 
faults of the plaintiff during the pool year 1924. And, as 
a matter of fact, both concede that they, individually, 
breached the standard marketing agreement during the pool 
year, one, by selling 514 bushels of wheat in violation of 
its terms, and the other, in a similar manner by selling 
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96 bushels of wheat grown in 1924. 2 Williston, Sales (2d 
ed.) 1205, sec. 467g. Both also executed and caused to be 
served upon the plaintiff a notice of rescission of the con- 
_ tracts in suit and of their memberships in plaintiff asso- 
ciation. 

The rights of the defendants to rescind and as to de- 
fense must therefore be sustained, if at all, wholly by the 
events and happenings and the business transactions of 
the 1924 pool year. Any breaches of the marketing agree- 
ment by the plaintiff association or of the contract of mem- 
bership, tf such there were in the 1925 pool year, would 
not be available to the defendants as an excuse or justifi- 
cation for the action which they took. California Bean 
Growers Ass’n v. Rindge Land & Navigation Co., 199 Cal. 
168. 

‘It would seem from an analysis of the pleadings, evi- 
dence, and briefs, that the fundamental principles on which 
the defendants rest their contention include the proposition 
that the ‘standard marketing agreement” in evidence here 
measures the rights of the parties to this lawsuit, are ex- 
clusive and are wholly unaffected by any duty or obliga- 
tion resting upon the defendants by reason of membership 
in plaintiff association, and that it is to be regarded as an 
“entire,” as distinguished from a “severable” or a “divis- 
ible,” contract. In other words, it is to be considered as 
embracing a single object; one in which the parties there- 
to intend that each covenant shall be connected with every 
other covenant therein contained or connected therewith. 
And therefore the violation by one party to an “entire” 
contract of one of the several parts or divisions of his con- 
tract would operate to release the others wholly from fur- 
ther performance thereunder. 

True, the transactions here presented contemplate that 
the wheat growers each year under these agreements shall, 
together with the other wheat growers of that year (parties 
who have executed similar contracts), constitute a separate, 
distinct, and unconnected pool of wheat to be marketed over 
a period of twelve months as an entire and complete trans- 


VoL. 115] JANUARY TERM, 1927. 183 
Nebraska Wheat Growers Ass’n v. Smith. 


action, and that the proceeds of such disposition, less con- 
tract charges, should be divided between the wheat growers 
contributing such pool, in proportion to the amount fur- 
nished by each. Thus, there was a complete apportionment 
of the net proceeds of each pool to the wheat growers 
furnishing the wheat embraced in the same as the complete 
purchase price thereof. Though the fact that the consid- 
eration is apportioned, by the parties, among different cov- 
enants, is generally sufficient to show,.in absence of other 
provisions in a contract indicating a contrary intention, 
that the different covenants form severable contracts 
(Wilcox v. Badger Motor Car Co., 99 Neb. 189), we as- 
sume for the purpose of this case only that we are dealing 
with an “entire” contract. 5 Page, Law of Contracts (2d 
ed.) sec. 8002. 

It would also seem that it must be conceded that if, under 
the circumstances of the instant case, such arrangements 
constituted an “entire” contract, it must also be admitted 
that it must be regarded as a contract to deliver by stated 
instalments. It would necessarily follow that the delivery 
of wheat for each pool year and its payment made as pro- 
vided by the “standard marketing agreement’”’ would be, 
in truth, a delivery and payment of an instalment there- 
under. 

It is conceded by the record that the plaintiff properly 
accounted to the defendants for the amount of all wheat 
delivered by them to the 1924 pool, and as purchase price 
out of the proceeds of said pool paid to the defendants ap- 
proximately $1 a bushel. Defendants, however, contend 
that such payment was insufficient, and because its in- 
sufficiency was due to certain alleged violations of contracts 
in the manner of handling the wheat sold, plaintiff thereby. 
breached the contract. They assert as to the first instal- 
ment, the 1924 pool, the plaintiff breached the contract by 
failing to properly “store,” “mix” and “process” the same, 
and sold. the wheat as fast as received through the ordinary 
channels by employment of paid _agents, and did not sell 
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the same itself directly to miller, exporter, or other pri- 
mary consumers of wheat as contemplated by the agree- 
ment, and that in addition thereto the charges and deduc- 
tions made by plaintiff were excessive and unjustified by 
the terms of the agreement in question. 

Conceding, for the purpose of consideration only, that 
the defendants’ contentions as to these facts are supported 
by the record, are they entitled to the relief granted by the 
decree appealed from which, in effect, if not in form, 
amounts to a rescission of the contract in its entirety, At 
most, the facts complained of by the defendants amount 
to a partial default in the payment of the purchase price 
for the 1924 instalment of wheat. Even so, it must also 
be conceded that the defendants themselves breached the 
same contract by failure to make the delivery required 
thereby prior to the ultimate breach by the plaintiff herein, 
for the defendants failed to deliver a portion of the 1924 
wheat as required by the terms of the contract, thus con- 
tributing to the default upon which they base their right of 
rescission. , 

It is true this court has held that, where a contract of 
sale provides for delivery in instalments and for the pay- 
ment of any instalment as delivered, or within a stated 
time thereafter, the refusal or neglect of the buyer to make 
payment of each or any instalment is such a breach of the 
contract as to entitle the seller to rescind it as an entirety. 
Spiegal & Son v. Alpirn, 107 Neb. 238. In this case just 
cited there was no prior or contemporaneous default on 
the part of the plaintiff. And it must be remembered that 
it was determined November 26, 1921. It was based upon 
and involved a contract of sale dated June 29, 1917. Our 
uniform sales act was passed in 1921, and became effective 
in July of that year. In express words it provided: “None 
of the provisions of this act shall apply to any sale, or to 
any contract to sell, made prior to the taking effect of this 
act.” Comp. St. 1922, sec. 2546. 

Our uniform sales act was, in truth, the adoption by 
our legislature, with certain minor modifications, of the 
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“Sale of Goods” act as passed by the British parliament on 
February 20, 1894. The latter was an act to codify the 
law relating to the sales of goods in that nation. 

In this connection, in 1884, the House of Lords deter- 
mined an appeal in the case of Mersey Steel & Iron Co. v. 
Naylor, Benzon & Co., 9 Law Rep. App. Cas. (Eng.) 4384. 
In this action there was presented a case where, under a 
contract for sale, the Mersey company had bought of the 
Naylor company 5,000 tons of steel, company’s make, to 
be delivered 1,000 tons monthly, commencing January, 
1881, payment to be within three days after shipping doc- 
uments were received. On February 2, 1881, because of 
error, but in good faith, the Naylor company refused to 
pay for the instalment delivered. The Mersey company 
elected to consider it a breach of contract which released 
them from further liability on the contract of sale. This 
conclusion, it will be noted, is in strict accord with the doc- 
trine of Spiegal & Son v. Alpirn, supra. However, the 
court of appeals of England determined to the contrary, 
and held that such a breach did not operate to terminate 
the contract, nor in any manner impair its enforcement by 
the defaulting parties. This view was sustained by the 
House of Lords. In substance the holding in this Mersey 
Company case was that payment for a previous delivery 
was not a condition precedent to the right to claim the 
next delivery. Nor did the default terminate the contract 
as al) entirety, and that, under the circumstances of that 
case, the party injured by the default was relegated to his 
action for damages. The gist of that decision appears in 
the “Sale of Goods” act, Statutes 1893 (Eng.) in possi- 
bly a somewhat qualified form in the following language: 
(1) Unless otherwise agreed, the buyer of goods is not 
bound to accept delivery thereof by instalments. (2) 
Where there is a contract for the sale of goods to be de- 
livered by stated instalments, which are to be separately 
paid for, and the seller makes defective deliveries in re- 
spect of one or more instalments, or the buyer neglects or 
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refuses to take delivery of or pay for one or more instal- 
ments, it is a question in each case depending on the terms 
of the contract and the circumstances of the case, whether 
the breach of contract is a repudiation of the whole con- 
tract or whether it is a severable breach giving rise to a 
claim for compensation, but not to a right to treat the 
whole contract as repudiated. 

In connection with the Mersey Company case cited, the 
Earl of Selborne, L. C., in his opinion, makes use of the fol- 
lowing language: “It is perféctly clear that no particular 
payment can be a condition precedent of the entire contract, 
because the delivery under the contract was most certainly 
to precede payment; and that being so, I do not see how, 
without express words, it can possibly be made a condition 
precedent to the subsequent fulfilment of the unfulfilled 
part of the contract, by the delivery of the undelivered 
steel.” Mersey Steel & Iron Co. v. Naylor, Benzon & Co., 
supra. 

It must be conceded, however, that the doctrine of the 
Mersey Company case did not receive a favorable reception 
from the judiciary of this nation. The great overwhelming 
weight of authority on this side of the Atlantic was in ac- 
cord with the doctrine announced by our own case of Spiegal 
& Son v. Alpirn, supra, and Norrington v. Wright, 115 U. 
S. 188. However, in our uniform sales act, our legislature 
substantially adopted in qualified form the doctrine an- 
nounced in the Mersey Company case which our American 
judiciary had but with few exceptions repudiated. In the 
section of that act, section 2514, Comp. St. 1922, corre- 
sponding to section 31 of the“Sale of Goods” act of England, 
1893, we find almost the exact language employed, the sole 
difference being that for the words, “whether the breach of 
contract is a repudiation of the whole contract,” found in 
the English statute, there are substituted, “whether the 
breach of contract is so material as to justify the injured 
party in refusing to proceed further and suing for damages 
for breach of the entire contract.” The result of this leg- 
islative action is that the statutory rule has changed the 
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current judicial pronouncement, and that ‘now a total de- 
fault in payment of an instalment does not ipso facto at the 
election of the injured party terminate a contract of sale, 
but that its legal effect depends ‘‘on the terms of the con- 
tract under the circumstances of the case.” 

It may also be said that, while the words substituted in 
the Nebraska statute may not be deemed the exact equiv- 
alent of the language of the English act whose place they 
supply, still at most the difference in the test’ adopted, if 
any, is that we now weigh the effect of the default, and ad- 
just the rigor of the remedy to the gravity of the wrong. 
Helgar Corporation v. Warner’s Features, 222 N. Y. 449. 

The “terms of the contracts” before us in this case are 
in writing, and each comprises a written offer followed by 
a written acceptance. They are substantially identical and 
the language of one will serye for both. They are as fol- 
lows: 

“Application for Membership. 

“The undersigned wheat grower hereby: applies for mem- 
bership in The Nebraska Wheat Growers Association. 

“The undersigned states that he has read the articles of 
incorporation, by-laws, original association agreement, and 
standard marketing agreement of the association; and that 
he understands and approves them and accepts them as 
binding upon him in all their terms. 

“The undersigned agrees to perform all of the obligations 
of the by-laws and marketing agreement. (Here follow 
date, place and signature.) 

“Accepted at Hastings, Nebraska, 2/11/1924. 

“The Nebraska Wheat Growers Association, by O. P. 
Heald, Secretary-Treasurer. 

“The following attached contract, approved and accepted 
by the association by authority of an express resolution of 
the board of directors, dated at Hastings, Nebraska, this 
11th day of August, 192—-: (Here follows at length a copy 
of the standard marketing agreement referred to above.)” 

The “articles of incorporation,” “by-laws,” and at least 
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the “standard marketing agreement,” are thus included in 
the controlling contract by direct reference. 

“The general rule is that, in the absence of anything to 
indicate a contrary intention, instruments executed at the 
same time, by the same parties, for the same purpose, and 
in course of the same transaction, are, in the eye of the 
law, one instrument, and will be read and construed to- 
gether as if they were as much one in form as they are in 
substance.” Thompson v. Jost, 108 Neb. 778. See, also, 
Nebraska Hardware Co. v. Humphrey Hardware Co., 81 
Neb. 693; Tate v. Kloke, 93 Neb. 382. | 

Thus construed, the object and purpose of the present 
transaction was the conferring of plaintiff’s membership 
in the corporate body referred to in the contract and de- 
fining the rights and duties arising by reason of the rela- 
«tions thus created. The terms of the contract thus con- 
strued and the circumstances of the case must determine 
the fact of default, and if such appears the effect thereof. 

It is admitted by the pleadings that the plaintiff is a 
Kansas corporation, and it appears that it was formed 
under the cooperative marketing laws of that state. And 
this court has determined that it was properly doing busi- 
ness in this state. It may be noted in passing that the 
statutory provisions relating to cooperative marketing ap- 
pears as chapter 17, art. XVI, Rev. St. of Kansas, 1923. 
Among its provisions are: That twenty or more persons 
engaged in the production of agricultural products may 
form a nonprofit, cooperative association with or without 
capital stock; that such association may be organized and 
engaged in any activity connected with the marketing or 
selling of the agricultural products of its members, or with 
processing, filling, storing, handling, shipping, or the util- 
ization thereof; that these organizations must, by two- 
thirds vote of its membership, adopt by-laws for its man- 
agement “not inconsistent with the powers granted by 
this act;’” that regular meetings shall be held annually; 
that special meetings may be called at any time by the 
board of directors, and are required to be called at any time 
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10 per cent. of the stockholders file petition stating specific 
business to be brought before the association, of which 
special meeting previous notice shall be given to all stock- 
holders; that management of corporation affairs shall be 
by a board of directors elected from the membership there- 
of; that directors are to be subject to removal at any time 
by the membership with procedure of such removal speci- 
fied; that additional safeguards providing that, upon the 
demand of one-third of entire board of directors, any 
matter which has been approved and passed upon by such 
board shall be referred to the entire membership for final 
determination; that these associations are especially em- 
powered to become a member of any corporation or organ- 
ization engaged in storing or handling grain, or marketing 
agricultural products at terminal markets to the extent of 
one-twentieth of the stock of such corporation or organi- 
zation. 

In 1925 the further act was passed (Laws of Kansas 
1925, ch. 6) and by its terms “lawfully formed and con- 
ducted cooperative associations of producers” were assured 
the full exercise of right to engage in the cash grain busi- 
ness without limitation in the same manner and upon like 
terms and conditions then imposed upon others in such 
business. 

The statutes under which plaintiff was organized, it may 
be said in passing, are but another evidence of that change 
in public policy in regard to combinations of farmers for ° 
the purpose of marketing their products which has not only 
been universally accepted but is an accomplished fact. This 
is to be seen, not, only by the Clayton act and the many 
other recent acts of congress treating farmers as a distinct 
class, but also appears in the regulations of the executive 
department of the federal government. The legislatures of 
more than 30 of our states, including our own, have enacted 
substantially similar legislation to the Kansas act before 
us. These evidences of uniform opinion disclose that by 
universal consent it is now conceded that the basic economic 
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condition of agriculture at the present time requires the 
remedies contained in the acts referred to, and that their 
application is deemed reasonable and just, and to operate 
for the good of the entire nation and every citizen thereof. 
Tobacco Growers Cooperative Ass’n v. Jones, 185 N. Car. . 
265. Therefore, the Kansas statute above referred to and 
the proceedings authorized thereby are remedial in their 
nature, and this court is warranted in giving the statute a 
liberal and effective construction. Buckmaster v. McElroy, 
20 Neb. 557; McIntosh v. Johnson, 51 Neb. 38. 

Then, too, it is obvious that the public policy announced 
has for its aim the advancement of the agricultural classes 
by promoting self help which, in turn, must be wholly 
based upon the sanctity of contracts and the integrity of 
engagements, not only as between cooperative corporations 
and third parties, but as between the membership thereof. 

A corporation may be said to be an artificial person cre- 
ated by or under legislative enactment. The constating act 
under which the plaintiff was organized contains two pos- 
sible forms, ‘‘stock” and “nonstock.” Plaintiff is a nonstock 
corporation. 

In a stock corporation, membership is created and the 
corporation sustained by the purchase or ownership of 
stock which evidence the right the owner has in the man- 
agement, profit, and ultimate assets of the corporation, and 
from the proceeds of which, received by the corporation, 
. its business may be transacted. In a nonstock corporation, 
the right which a member has in its management, profit, 
and ultimate assets is evidenced ordinarily by its contract 
of membership. But both stock and nonstock forms of cor- 
poration activity are created on the foundation of a con- 
tribution of money or property by its membership to be 
used by and through these “artificial persons” in the trans- 
action of business for which they are organized for com- 
mon profit by and of the owners thereof. 

It would seem to necessarily follow that the question of 
the legal enforcibility involved in the agreement of a stock- 
holder to furnish money or property through the device of 
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a stock subscription, and the same question arising by a 
corporate member in a like agreement to furnish property 
or money for the use of the corporate party by the device 
of a contract: of membership, entails the application of iden- 
tical principles. 

Referring to the claims of defendants on which they base 
their defense, it is to be noted that at most the default al- 
leged constitutes ‘“mismanagement of the affairs of the cor- 
poration” in violation of the stipulation of what constitutes 
a part of their membership contract. 

In the case of American Building & Loan Ass’n v. Rain- 
bolt, 48 Neb. 434, 448, a similar contention between mem- 
bers of a “stock company” was before this court. The as- 
sociation, a Minnesota corporation, secured subscriptions 
for building and loan stock in Nebraska, it was alleged, 
pursuant to a contract by the terms of which it was agreed 
on behalf of the association that all money paid by the 
subscribers for their stock in the city of Norfolk and cer- 
tain contiguous territory, after the payment of necessary 
expenses, should be formed into a “loan fund” which should 
be applied exclusively in payment of the stock of such sub- 
scribers, and that the business of loaning the funds of the 
association in Norfolk and vicinity should be carried on un- 
der the approval of a loca! board at Norfolk, Nebraska, to be 
made up from such Nebraska subscribers. This alleged 
agreement the association finally repudiated. And in pass- - 
ing upon an action brought to abrogate these subscriptions 
for the stock and to recover the money paid to the corpor- 
ation, this court, on the theory that such a contract, in 
fact, existed, said: ‘Another fatal objection to the right 
of rescission in this case is that the abolition of the local 
board, like the alleged failure to transfer surplus money 
to the loan fund, amounts to no more than a mismanage- 
ment of the affairs of the association. It is the duty of the 
members to.select competent officers to conduct the cor- 
porate affairs, and, failing to do so, they will not be heard 
to complain if those chosen for that purpose prove incompe- 
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tent or inattentive to the trust reposed in them.” Syllabus: 
“The mere mismanagement of the affairs of a corporation 
by its officers or agents does not warrant the withdrawal 
therefrom of stockholders or the repudiation of the obliga- 
tions assumed by them as such.” See, also, Cook, Corpora- 
tions (8th ed.) sec. 188. 

The conclusion therefore is that, assuming, but not de- 
ciding, that as to plaintiff’s claimed defaults, the record 
sustains the defendants, still, “in view of the contract and 
the circumstances of the case,” “the breach of the contract” 
is “not” so material as to justify the injured party in re- 
fusing to proceed further. Plaintiff was entitled to the 
specific performance of the contracts in suit, and, in the 
denial of the injunction prayed for, the district court erred. 
Pittman v. Tobacco Growers Cooperative Ass’n, 187 N. Car. 
840; Washington Cooperative Egg & Poultry Ass’n v. Tay- 
lor, 122 Wash. 466; California Prune & Apricot Growers 
Ass’n v. Baker, 246 Pac. (Cal. App.) 1081; Tobacco Grow- 
ers Cooperative Ass’n v. Jones, supra; Arkansas Cotton 
Growers Cooperative Ass’n v. Brown, 168 Ark. 504. 

Nor do we find, in view of the evidence in the record, that 
there has been in fact a violation of the contract by the 
plaintiff that would sustain or give rise to a just claim of 
compensation in behalf of the defendants. The controlling 
rule of construction already announced precludes the ap- 
plication of the doctrine of ejusdem generis contended for 
by the defendants. Indeed, the terms of the contract as 
a whole, as that word has been defined herein, particular- 
ly in the light of public policy involved, plainly indicates 
that it was the intent of the parties to employ the language 
contained in the writings in a general and not in a re- 
stricted sense. 13 C. J. 537, sec. 501. Therefore, even 
though one year after we determined certain transactions 
ill-advised, we could not say that the error in judgment 
was in excess of the discretion conferred or power pos- 
sessed. It is deemed that managing officers of this corpora- 
tion, subject to the control and the direction of its mem- 
bership, to be exercised as heretofore indicated, possessed 
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the right and power to sell its products to the best advan- 
tage in view of the circumstances which confronted them, 
and that they were not precluded from selling the same 
by or through the ordinary agencies of the public market 
in the usual course of trade. If they erred in judgment, 
it may be said the good faith of their transactions is not 
impeached by the evidence in the record. The error is one, 
therefore, if mistake there was, which imposes no liability 
upon the corporation as such. 

The plaintiff asks for a judgment for liquidated damages 
in the sum of 25 cents a bushel for each bushel of wheat 
which the defendants should have delivered. This amount 
is stipulated in the contracts, and liquidated damages are 
authorized by the terms of the Kansas act under which the 
plaintiff was organized. Chapter 80, Laws 1925, recognizes 
the necessity of such provisions under the circumstances 
of the case before us. 

From the nature of the association and its agreements 
with its members, it is apparent that it would be impracti- 
cable and extremely difficult to fix the actual damages re- 
sulting from such a breach of agreement by its members. 
It does not appear, in view of the amount of damages stip- 
ulated and the facts of the record, that the damages are 
disproportionate to the probable damages. It is therefore 
sustained as valid. California Bean Growers Ass’n v. 
Rindge Land & Navigation Co., 199 Cal. 168; Edgar v. 
Anthes, 109 Neb. 546; Lorius v. Abbott, 49 Neb. 214. 

The judgment of the district court is therefore reversed 
and the cause remanded, with directions that the district 
court proceed in accordance with this opinion to determine 
the amount of wheat grown in 1925 and covered by the 
contracts in suit still in possession of either defendant, 
and that as to such grain judgment be entered against 
the defaulting party as prayed in plaintiff’s petition; and 

that the district court further determine the amount of 
said wheat of 1925 crop disposed of by either of said de- 
fendants in violation of the aforesaid contracts, and to 
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the extent of his defaults judgment be entered against each 
of the parties violating said contracts for liquidated dam- 
ages provided for in said agreements in suit. 

REVERSED. 


Note—See Agriculture, 2 C. J. 998 n. 31 New; 25 A. 
L. R. 1113; 33 A. L. R. 248. 


STATE OF NEBRASKA V. ANDY HALBERT. 
FILED JANUARY 18, 1927. No. 25720. 


1. Indictment: ESSENTIAL ALLEGATIONS. The general rule in this 
state is that, to charge a statutory offense, the information or 
indictment must contain a distinct allegation of each essential 
element of the crime as defined by the law creating it, either 
in the language of the statute or its equivalent, and that an 
information so doing is ordinarily sufficient. 

2. Gaming: INDICTMENT: ALLEGATIONS. In charging an offense 
under section 9803, Comp. St. 1922, it is not essential to include 
therein a charge that the defendant gambled on the device with 
others, or permitted others to gamble thereon. 

3. Indictment: NEGATION OF EXCEPTION. In charging a statutory 
crime where the statute contains an exception. the general rule 
is that the information should properly negative such exception. 
but where the allegation covers the affirmative part of the statute 
and clearly involves a negation of the other, no further negative 
need be added, and it is unnecessary for the pleader to refer 
to the exception. 


4. Information in this case examined and held sufficient. 


ERROR to the district court for Richardson county: JOHN 
B. RAPER, JUDGE. Exceptions sustained. 


F.N. Prout, for plaintiff in error. 
John C. Mullen, contra. 


Heard before ROSE, DEAN, Day, Goop, THOMPSON and 
EBERLY, JJ. , 
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EBERLY, J. 

In this case a grand jury presented an indictment against 
the defendant consisting of three counts covering three sep- 
arate transactions occurring on three separate dates. They 
were drawn under the provision of section 9803, Comp. 
St. 1922. The language of each count, excluding the ele- 
ment of time, was identical, and charged that the defendant 
“did then and there unlawfully and feloniously set up and 
keep a gaming table, adopted, devised and designed for the 
purpose of playing with dice, a game of chance for money.” 
To this indictment the district court sustained a motion to 
quash. The grounds upon which this motion was based are 
set forth in eight paragraphs thereof, which, so far as im- 
portance in this proceeding is concerned, may be epitomized 
as follows: That the indictment did not state facts suffi- 
cient to constitute an offense of either the grade of felony 
or misdemeanor or notify the defendant of the offense to 
which he was required to answer. Exceptions to this rul- 
ing were taken by the county attorney, and under section 
10192, Comp. St. 1922, were presented to this court, John 
C. Mullen, Esq., appearing under appointment of the trial 
judge to argue the case against the prosecuting attorney. 

The principle of constitutional law ‘‘that in all criminal 
prosecutions the accused shall have a right to demand the 
nature and cause of accusation and to have a copy thereof” 
is not questioned in this proceeding. The real issue is, has 
the constitutional provision been properly interpreted and 
applied in the instant case? 

The general rule in this state is that, “to charge a statu- 
tory offense, the information or indictment must contain 
a distinct allegation of each essential element of the crime 
as defined by the law creating it, either in the language of 
the statute or its equivalent.” Barton v. State, 111 Neb. 
673. See, also, Newby v. State, 75 Neb. 33; Altis v. State, . 
107 Neb. 540; Gaweka v. State, 94 Neb. 53; Jones v. State, 
112 Neb. 710; Moline v. State, 67 Neb. 164. 

The question presented is strictly a matter of pleading, 
and to it the discussion will be limited. 
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In support of the position of the district court, we are 
cited to State v. Wade, 267 Mo. 249; State v. Brown, 118 
Kan. 603. 

In State v. Wade, supra, the information charged that 
the defendant “did then and there wilfully, unlawfully and 
feloniously set up and keep a certain table and gambling 
device, commonly called a crap table, which said crap table 
was then and there and on said other days and times a 
gambling device adapted, devised and designed for the pur- 
pose of playing games of chance for money and property; 
and did then and there * ** unlawfully and feloniously 
induce, entice and permit certain persons, to wit, * * * to 
bet and play at and upon a game played on and by means 
of such gambling device.” 

“The information in this cause is bottomed on section 
4750, Revised Statutes 1909, which is as follows: ‘Every 
person who shall set up or keep any table or gaming device 
commonly called A B C, faro bank, E O, roulette, equality, 
keno, slot machine, stand or device of whatever pattern, 
kind or make, or however worked, operated or manipulated, 
or any kind of gambling table or gambling device, adapted, 
devised and designed for the purpose of playing any game 
of chance for money or property, and shall induce, entice 
or permit any person to bet or play at or upon any such 
gaming table or gambling device, or at or upon any game 
played or by means of such table or gambling device or on 
the side or against the keeper thereof, shall, on convic- 
tion,’ ” ete. 

The evidence discloses that the tables in actual use were 
pool tables with a crap layout on them and that craps was 
actually being played thereon. In the opinion it is said: 
“In construing statutes we have so frequently applied the 
familiar rule of ejusdem generis, that we would not now 
be warranted in departing therefrom. We have said this 
doctrine meant that, when an enumeration of certain speci- 
fied things in a statute is followed by general words or 
phrases, such words or phrases of general description shall 
be deemed to mean things of the same class and kind, and 
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not include things wholly different from those specifically 
mentioned, or otherwise expressed; that when general 
words follow particular words they must be construed as 
applicable only to the things of the same general class as 
the particular words by which they are preceded.” State 
v. Wade, supra. 

If it be conceded that the application of this rule is re- 
quired by the terms of the Missouri statute and that cer- 
tain kinds of “gambling tables” or “gambling devices,’’ ap- 
propriately described by its general language, were not 
of the same general class as “A B C, faro bank, E O, rou- 
lette, keno,” etc., it would logically follow that the language 
of the information in State v. Wade, supra, was broader 
than the statute on which it was based and therefore de- 
fective. To that extent this case sustains defendant’s con- 
tention. 

As to the case of State v. Brown, 118 Kan. 603, so far 
as it applies to the question of pleading here presented, it 
does not at all sustain the defendant’s contention. 

It is true that the terms of the Missouri statute sub- 
stantially appear as the Kansas act before the court in the 
case last mentioned. But the Kansas court, in answer to 
the contention that the doctrine of ejusdem generis was 
controlling in the interpretation of the Kansas statute, ex- 
pressly repudiated that doctrine of the supreme court of 
Missouri, holding that ejusdem generis ‘“‘had no place in the 
interpretation of the Kansas statute;” that, where the sub- 
ject for consideration was a ‘‘device” of a kind not express- 
ly enumerated in the statute, the general provisions of the 
Kansas act should be read as ‘“‘though they stood alone;” 
that an information in the following language (omitting 
formal parts), “That ** * one M. Brown did * * * know- 
ingly permit and allow to be set up and maintained gam- 
bling device and devices, composed of tables used for gam- 
ing and playing cards, the same being then and there 
adapted, devised and designed for the purpose of playing 
a game and games of chance, commonly known as ‘poker’ 
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and other games of chance for money and other property 
(description of premises),”’ was held “sufficient,” though 
a similar information was held defective in State v. Wade, 
supra. This was because, “though the exact language of 
the statute was not followed, it was substantially so.” 

We cannot accede to the proposition advanced by the 
defendant “that the indictment against Halbert does not 
charge that he gambled on the table with others, or that 
Halbert permitted others to gamble on the table,”’ and there- 
fore insufficient. A similar question before the supreme 
court of Illinois received the following treatment: “It is 
next contended that the allegation descriptive of the pur- 
poses for which the slot machine was used is faulty. The 
indictment charges that plaintiff in error did ‘keep a cer- 
tain slot machine, the same then and there being a device 
upon the result of the action of which money or other val- 
uable thing is staked.’ It is claimed that this last allega- 
tion should be, ‘upon the result of the action of which 
money or other valuable thing was then and there staked.’ 
The allegation of the indictment is in the language of the 
statute, and that is sufficient.” Bobel v. People, 173 Ill. 19. 

This court has long been committed to the rule that gen- 
erally a charge in the language of the statute defining the 
offense, in the indictment, is sufficient. Goff v. State, 89 
Neb. 287; State v. Lauver, 26 Neb. 757; Leisenberg v. State, 
60 Neb. 628; Peterson v. State, 64 Neb. 875; Cordson v. 
State, 77 Neb. 416; Cuthbertson v. State. 72 Neb. 727; 
Newby v. State, 75 Neb. 33. We find no good reason why 
this rule is not applicable in the instant case. 

It therefore follows that the exceptions of the county 
attorney must be sustained, unless we are to approve the 
last proposition advanced by the defendant in error, which 
is that the indictment is bad because it failed to negative 
the exception in the statute. It will be noted that the words 
“except billiard tables” appear in our statute. If these 
words form a portion of the description of the offense, so 
that the ingredients thereof cannot be accurately and def- 
initely stated if the excepted words are not negatived, the 
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defendant’s contention must be sustained. But, even so, 
has not the rule been complied with in the present case? 

“As a rule any words which exclude the exception with 
certainty are sufficient. An express negation is not neces- 
sary where the charge preferred, from its nature, conclu- 
sively imports a negation.” 31 C. J. 725, sec. 270. 

Or, as expressed by this court: “In charging a statutory 
crime, where the statute contains an exception, the gen- 
eral rule is that the information should properly negative 
such exception; but, where the allegation covering the af- 
firmative part of the statute clearly involves a negation of 
the other, no further negative need be added, and it is un- 
necessary for the pleader to refer to the exception.” 
Holmes v. State, 82 Neb. 406. Such is the case before us. 

It follows, therefore, that, the indictment properly 
charged a crime under the laws of Nebraska, and in the 
quashing of the same the district court erred. 

EXCEPTIONS SUSTAINED. 


Note—See Indictment and Information, 31 C. J. 703 n. 
86, 705 n. 1, 708 n. 29, 717 n. 25, 720 n. 57, 725 n. 90, 726 
n.91;14R.C. L. 185. 


LINCOLN SAVINGS & LOAN ASSOCIATION, APPELLEE, V. CARL 
L. ANDERSON, APPELLANT. 


FILED JANUARY 24, 1927. No, 24385. 


1. Appeal: MoRTGAGE FORECLOSURE: REDEMPTION. During the 
pendency of an appeal from a decree of the district court con- 
firming a judicial sale of property, and prior: to the issuance 
of a mandate on affirmance by this court of such decree, this 
court is vested with jurisdiction to hear and determine an 
application to redeem, and to fix the amount of redemption 
money necessary for that purpose. 


2. Judicial Sales: PLAINTIFFS. The word “plaintiff,” as used in 
redemption clause reading as follows: “And in case the said 
real estate has been sold to any person not a party plaintiff 
to the suit”—of section 9012, Comp. St. 1922, means those parties 
to the suit granted affirmative relief against the property in 
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question, and this whether actually appearing as plaintiffs or 
defendants. 


3. Mortgages: FORECLOSURE SALE: REDEMPTION. One seeking to 
redeem such property from such a purchase is required to satisfy 
the decree running in favor of such purchaser, as well as each 
and every lien in suit prior thereto; and, in such a case, where 
redemption is sought and granted, the court should direct that 
the money paid in by such purchaser be returned to him. 


4. Appeal: MORTGAGE FORECLOSURE: SATISFACTION OF DECREE IN 
SUPREME CourRT. If the party seeking redemption desires 
satisfaction of such judgment to be had in this court, he must 
file herein a certificate of the clerk of the district court showing 
that all conditions necessary to redemption have been by him 
complied with. 


5. Bankruptcy, as Affecting Decree of Foreclosure. A decree entered 
in a court of competent jurisdiction foreclosing mortgage on real 
property and ordering sale thereof, and the right of redemption 
therefrom, are neither affected by the discharge in bankruptcy 
of the mortgagor. ; 


6. Mortgages: FORECLOSURE SALE: REDEMPTION. In a case where 
the property is bid in by a third party, then the one seeking 
redemption, under section 9012, Comp. St. 1922, should pay into 
court a sum equal to such bid to be applied on the liens impressed 
by the decree in the order of their priority, together with 12 
per cent. interest on such bid from its payment to the date of 
redemption, for the use and benefit of the bidder; and if re- 
demption is had, such interest, together with the bid, should 
be by the court ordered paid to such bidder by the clerk of 
such court. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JUDGE. Redemption permitted. 

C. C. Flansburg, for appellant. 

Burkett, Wilson, Brown & Wilson, contra. 

Heard before Goss, C. J., ROSE, DEAN, Day, Goop, 
THOMPSON and EBERLY, JJ. , 


THOMPSON, J. 
Car] L. Anderson and wife executed two notes running 
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to the Lincoln Savings & Loan Association, plaintiff and 
appellee, hereinafter called the association, and secured 
each thereof by mortgage on the lot in controversy. Neither 
of which mortgages having been paid, such association 
commenced foreclosure proceedings as to each thereof 
in. the district court for Lancaster county, making the 
Farmers State Bank of Davenport a party defendant, 
which last named bank interposed a cross-petition on a 
mortgage running to it on the same property from such 
Andersons, and praying foreclosure thereof. Issues were 
duly joined, and decree had on June 22, 1923, by which 
it was adjudged that there was due and owing such asso- 
ciation on, its first mortgage $3,223.66 with interest at 
the rate of 10 per cent. per annum from that date, being 
the first lien in suit, and on its second mortgage $522.88 
with interest thereon at 10 per cent. per annum, being 
the second lien in suit; and further found that there was 
due and owing the Farmers State Bank of Davenport 
the sum of $2,850, which bore interest at the rate of 8 
per cent. per annum from the date of decree, and that such 
amount was a third lien on such premises. It was further 
ordered that the premises be sold and the proceeds applied 
in payment of the liens as above indicated. Defendants 
Anderson interposed a request for a stay of nine months, 
which was granted. Later, an order of sale was issued, 
property sold, and bid in by the Farmers State Bank 
for the sum of $5,000, which sale was afterwards confirmed, 
supersedeas bond filed and approved, and appeal taken 
to this court, by the Andersons, which appeal was per- 
fected on September &, 1924, and judgment affirmed on 
November 19, 1926. (No written opinion.) In the mean- 
time, to wit, January 20, 1925, voluntary bankruptcy pro- 
ceedings were instituted by Carl L. Anderson, re- 
sulting in his discharge on June 25, 1925. In such bank- 
ruptcy proceedings the notes heretofore referred to were 
each listed as indebtedness owing by the bankrupt. How- 
ever, neither of the mortgagees appeared in such pro- 
ceedings, but each relied on the decree of the trial court 
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and their rights thereunder. Shortly after such confirma- 
tion in the trial court, and more than four months prior 
to the filing of the petition in bankruptcy, Anderson and 
wife sold and conveyed to Ira C. Deats and W. C. Muirhead 
all their right, title and interest in and to such lot, together 
with their right of redemption from such sale. After- 
wards, to wit, December 27, 1926, and within the forty 
days allowed for a motion for rehearing, and before the 
mandate on such affirmance by this court had been issued, 
Deats and Muirhead applied to this court, by way 
of a motion filed in this case, for an order fixing the amount 
necessary to redeem the land from such decree and sale, 
which motion came on for hearing January 6, 1927, and 
case submitted. 

The contention of the moving parties is that, as the bid 
was sufficient to satisfy the association’s respective claims, 
and $854.24 of the claim of the Farmers State Bank, and 
as the remainder unpaid to the latter, and for which such 
bank would have been entitled to a deficiency judgment 
against such Anderson but for such bankruptcy proceed- 
ings, was satisfied in full by reason of such proceedings in 
bankruptcy, such moving parties now have a right to re- 
deem from such sale by paying into court the amount of 
such bid with interest thereon at 7 per cent. per annum 
from the date of its payment into court, which so far as this 
record is concerned is the date of such sale, or if such bank 
is not under the statute a “plaintiff”, then such $5,000 with 
12 per cent. interest. 

As to these contentions on the part of Deats and Muir- 
head the Farmers State Bank interposes the following ob- 
jections in substance, to wit: (1) That, as no motion for a 
rehearing was filed within the forty days allowed for such 
purpose, this court is without jurisdiction to consider 
either proposition presented; (2) that the bankruptcy pro- 
ceedings could in no manner affect the decree of this court 
or the rights of the parties under the same as to the se- 
curities there involved, or of the procedure to be had there- 
under as indicated by section 9012, Comp. St. 1922; (3) 
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that, if it should be determined that redemption in this case 
could be had, then and in that case Deats and Muirhead 
would be compelled to pay to the clerk of the district court 
for Lancaster county for the use of the Lincoln Savings & 
Loan Association the sum of $4,019.66 with interest at 10 
per cent. per annum from the date of decree to the date of 
payment, and for the use of the Farmers State Bank of 
Davenport the amount of its decree, to wit, $2,850, with 8 
per cent. interest per annum thereon from the date of 
such decree to the date of payment to the clerk; and that 
such bank is entitled to a return of the money, to wit, $5,000 
paid by it into the office of such clerk as the purchase price, 
and that decree should be so entered herein, and, in addition 
thereto, that Deats and Muirhead be required to pay be- 
fore redemption is had, and at the same time as above in- 
dicated, the costs of this suit, both in this and the trial 
court. . . 

We have heretofore held in construing section 497a of 
the Code of Civil Procedure, now section 9012, Comp. St. 
1922, in Philadelphia Mortgage & Trust Co. v. Gustus, 55 
Neb. 435, as follows: “If from an order of confirmation 
of a sale of real estate under a decree of foreclosure of a 
mortgage there has been perfected an appeal to this court, 
also the execution and approval of the proper appeal bond, 
the mortgagor may redeem from the sale at any time prior 
to the decision or decree of this court, by which the order 
of confirmation may become of force and operative.” And 
in Thesing v. Westergren, 75 Neb. 387, we held: “During 
the pendency of an appeal from a judgment of the district 
court confirming a judicial sale, the supreme court is vest- 
ed with jurisdiction to entertain an application to redeem 
and to determine the amount of redemption money required 
for that purpose.” 

The affirmance by us of the judgment of the ‘trial court 
was not effective to deprive the moving parties herein of 
their right to redeem, and this court did not lose jurisdic- 
tion by reason thereof, and did not and would not at least 
until the mandate was issued thereon. 
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As to the question of the effect of the proceedings in 
bankruptcy upon the rights of the parties to redeem, it . 
is sufficient to say that such proceedings in no manner 
affected the res in question so far as the right to redeem 
as herein presented is involved. Such an adjudication 
would neither restrict nor extend the rights of these mort- 
gagees or of the purchaser at such mortgage sale. Their 
rights would remain as they were before such bankruptcy 
proceedings were had, governed solely by the decree and 
section 9012, Comp. St. 1922. 

As redemption may not be had, it may be well to state 
we do not determine the effect that such discharge in bank- 
ruptcy, if pleaded, would have as against a motion for a 
deficiency judgment, as such question is not before us. 

As we have found that this court has jurisdiction, and 
that the matters in controversy here were in no manner 
affected ‘by the bankruptcy proceedings, the sole question 
remaining for our consideration is the proper construction 
to be given to such section 9012, as applied to the facts here- 
tofore related. It will be seen that such section is some- 
what involved; that the legislative intent must be ascer- 
tained to some extent at least from the purpose of the act, 
and by so doing thus give the section a reasonable rather 
than a literal construction. Such section provides, in part, 
that redemption may be had “from the lien of such decree 
or levy at any time before the sale of the same shall be 
confirmed by a court of competent jurisdiction by paying 
into court the amount of such decree or judgment, together 
with all interests and costs.” Thus, to give the words here 
used a literal construction, the statute leaves us without 
a provision as to what shall become of the money that was 
bid at the sale of the premises and paid into court. If the 
party redeeming is to pay in such a case only the debt, 
then the purchaser is left without remedy as to that which 
he bid and paid and has parted with, a condition which 
the legislature could not have intended should arise. There- 
fore, it is concluded by us that the legislative intent was 
that one seeking to redeem in such a case must pay into 
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court the amount due and owing the plaintiff, as herein- 
after defined, by reason of his mortgage, together with in- 
terest thereon from the date of the decree to the date of 
redemption at the rate provided in such decree, and costs 
of suit. 

Such section further provides: ‘And in case the said 
real estate has been sold to any person not a party plain- 
tiff to the suit, the person so redeeming the same shall pay 
to said purchaser twelve per cent. interest on the amount 
of the purchase price from the date of the sale to the date 
of redemption, or deposit the same with the clerk of the 
court where the decree or judgment was rendered.” Thus 
again, if we give such section a literal construction, such 
clause would apply solely to the actually named plaintiff 
in the case, and would not apply to other lien holders who 
are made defendants and interpose what we term “cross- 
petitions” seeking foreclosure of mortgages or liens on the 
premises held by such cross-petitioners. This could not 
have been the intention of the legislature, but the word 
“plaintiff” must have been intended to mean and include 
those who were actually plaintiffs, and such as are con- 
nected with the suit as cross-petitioners who might have 
properly been made or became plaintiffs; that is, the word 
“plaintiff” means those parties to the suit who were grant- 
ed affirmative relief against the property in question. Ap- 
plying these conclusions to the facts, the rule that would 
apply to the one who actually was made plaintiff should 
be applied to a case where the property is bid in, as in 
this case, by a cross-petitioner who is found to be a subse- 
quent lien holder, as in law for the purpose of such re- 
demption the purchasing cross-petitioner and all lien hold- 
ers prior to him are one. Thus, if such subsequent lien 
holder bids in the property, then in order to redeem the 
party seeking redemption would be compelled to pay the 
entire debt of such subsequent lien holder, as determined 
by the decree, and also the debt so determined as to each 
and every lien holder in suit prior to that of such pur- 
chaser, together with interest on each thereof as _ pro- 
vided in such decree from the date of the entry thereof 


/ 
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until the date of payment, and in addition the entire costs 
of the suit, and further that in such a case the clerk of the 
district court, or the sheriff, as the case may be, should 
be ordered to return to such subsequent purchasing lien 
holder the entire amount of his bid which he has paid by 
reason thereof. 

Hence, if Deats and Muirhead desire to redeem, such 
right is hereby granted upon their paying to the clerk of 
the district court for Lancaster county in this case, within 
30 days from the adoption of this opinion, the respective 
amounts as found due and owing by the trial court, with 
interest, on that due the Lincoln Savings & Loan Associa- 
tion at the rate of 10 per cent. per annum from the date 
of the decree until the date of payment, and on the lien 
of the Farmers State Bank of Davenport interest at the 
rate of 8 per cent. per annum from the date of such decree 
to the date of such payment; and the costs of suit, including 
those of the trial court as well as those of this court; and, 
further, that the clerk of the district court in such case 
return to such Farmers State Bank of Davenport the $5,000 
heretofore paid into such court by it as its bid. 

If, after each and all of such conditions are complied 
with, and within such 30 days, Deats and Muirhead desire 
the judgment satisfied in this court, then in that case they 
shall procure and file herein a certificate of the clerk of 
such district court showing such compliance; and in the 
meantime mandate will not issue. 

It might be well to state that, where the property is bid 
in by a third party, then the one seeking redemption, under 
such section 9012, should pay into court a sum equal to 
such bid, to be applied on the liens impressed by the decree 
in the order of their priority, together with 12 per cent. 
interest on such bid from its payment to the date of re- 
demption, for the use and benefit of the bidder; and, if 
redemption is had, such interest, together with the bid, 
should be by the court ordered paid to such bidder by the 


clerk of such court. 
REDEMPTION PERMITTED. 
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CEVILLA MCMONIES ET AL., APPELLEES, V. JOHN H. 
LINDGREN ET AL., APPELLEES: GUSTAF A. 
ANDERSON, APPELLANT. 


FILED FEBRUARY 1, 1927. No. 24549. 


Mortgages: FORECLOSURE: PLEADING AND Proor. “In a suit in 
equity to foreclose .a mortgage on real estate, plaintiff is re- 
quired by statute to allege that no proteeding at law to recover 
the debt has been instituted, and it is necessary to prove that 
fact, if denied by defendant in his answer.” Young v. Thomp- 
son, 114 Neb. 804. 

APPEAL from the district court for Burt county: WIL- 
LIAM G. HASTINGS, JUDGE. Reversed. 

J. A. Singhaus, for appellant. 

Herbert Rhoades, contra. 

Heard before ROSE, DEAN, DAY, GooD, THOMPSON and 
EBERLY, JJ. 

ROSE, J. 

This is a suit in equity commenced by Cevilla McMonies 
and C. E. McMonies, plaintiffs, to foreclose a mortgage for 
$48,200, on 320 acres of land in Burt county. The mort- 
gagors were John H. Lindgren and Anna Lindgren. Their 
equity of redemption was acquired by Gustaf A. Anderson. 
All three and other interested parties were sued as defend- 
ants. Anderson objected to jurisdiction over him, but sub- 
sequently filed a general denial after his objections were 
overruled. Upon a trial of the issues the district court de- 
creed a foreclosure. By supplemental proceedings, resist- 
ed by Anderson, a receiver for the mortgaged premises was 
appointed and he is in charge of the property in litigation. 
Anderson alone appealed. 

Failure to prove material allegations of the petition is 
urged as a ground for the reversal of the decree of fore- 
closure. The petition contained the allegation that there 
had been no proceeding at law for the recovery of the debt 
secured by the mortgage. This allegation was required by 
a technical provision of statute. Comp. St. 1922, sec. 9212. 
The burden was on plaintiffs to prove what they had thus 
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pleaded. Neither the plaintiffs nor the courts are at liberty 
to disregard the requirements of the statute. Young v. 
Thompson, 114 Neb. 804. The bill of exceptions does not 
contain evidence that no proceeding at law to recover the 
debt has been instituted. For this failure of proof, there- 
fore, the decree of foreclosure is erroneous. 

Other questions presented are failure to make personal 
service of summons on Anderson or to bring him into court 
by proper publication of notice and assigned error in the 
appointment of a receiver without cause. An examination 
of the evidence from every standpoint leads to the con- 
clusion that the objections to jurisdiction were properly 
overruled and that the power of the district court to appoint 
a receiver was properly exercised under the circumstances. 
Anderson was not prejudiced. His interests were protect- 
ed by counsel, though urging objections to jurisdiction. 

For failure of plaintiffs to prove their allegation that no 
proceeding at law to recover the debt had been instituted, 
the decree of foreclosure is reversed and the cause remand- 


ed for further proceedings. 
REVERSED. 


JAMES L. THOMPSON, APPELLEE, V. CITY OF ALBION, 
APPELLANT, 


ca) 
FILED FEBRUARY 1, 1927. No. 24606. 


Municipal Corporations: INJURY TO FIREMAN: LiAsiLiry. A mu- 
nicipal corporation exercising grants of sovereign power is not 
liable at common law for the negligent acts of its fire depart- 
ment, and this rule of law applies to negligence of and injuries 
to members of a city fire department and to members of a 
volunteer fire department. 

APPEAL from the district court for Boone county: FRED- 

ERICK W. BUTTON, JUDGE. Reversed and dismissed. 

Williams & Williams and W. J. Donahue, for appellant: 
Vail & Flory, contra. 
Heard before ROSE, DEAN, Day, GOOD, THOMPSON and 

EBERLY, JJ. 
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ROSE, J. 

This is an action at law to recover $25,000.in damages 
for personal injuries caused by negligence of the city of 
Albion, defendant. Plaintiff was a member of its volunteer 
fire department. Responding to a fire alarm October 9, 
1922, he assisted in vertically hoisting the door to the fire 
apparatus, intending to enter the building in which it was 
housed. While in the open doorway, the door broke loose 
from cables on which it was suspended above by heavy 
weights and struck him below his left knee, resulting in 
subsequent amputation. The cables ran in concealed per- 
pendicular slots in the walls and were negligently con- 
structed and maintained. Plaintiff was without knowledge 
of their dangerous condition. The fire apparatus was 
stored in a room in the city hall. Though the room and the 
fire apparatus were under the control of the volunteer fire 
department, they belonged to the city and were instrumen- 
talities of the municipal government. When injured, plain- 
tiff was at work incidental to the operation of the fire de- 
partment pursuant to a fire alarm. 

The answer to the petition contains the plea that the city 
is entitled to immunity arising from the exercise of govern- 
mental functions for the sole benefit of the public without 
exacting compensation for the services of the fire depart- 
ment. The answer contains also a general denial in addition 
to other pleas. 

Upon a trial of the issues the district court permitted 
plaintiff to recover damages. The jury returned a verdict 
in his favor for $7,000. From a judgment therefor de- 
fendant appealed. 

Assuming that negligence and resulting damages were 
pleaded and proved, was plaintiff entitled to a verdict? 
More than a third of a century ago the supreme court of 
Nebraska announced the following rule: 

“A city is not liable at common law for the negligent acts 
of the members of its fire department.” Gillespie v. City 
of Lincoln, 35 Neb. 34. 

The law thus stated has been consistently followed. 
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Burke v. City of South Omaha, 79 Neb. 793; Tewksbury v. 
City of Lincoln, 84 Neb. 571; State v. Love, 89 Neb. 149; 
State v. City of Lincoln, 101 Neb. 57; Rooney v. City of 
Omaha, 104 Neb. 260; State v. City of Omaha, 112 Neb. 694. 


It is now well settled by precedent that protection from 
fire in an incorporated city is a function of government. 
What is done by the fire department in extinguishing fires 
is the exercise of governmental power. In furnishing fire 
protection the city did not receive any pecuniary benefit. 
The governmental] function exercised by the fire department 
differs from that of a municipal water or lighting plant - 
which exacts compensation for services in the field of pri- 
vate or corporate enterprise. Negligence of firemen in the 
performance of their duties, though resulting in damages, 
is not actionable in a suit against the city, unless made 
so by statute. Plaintiff was injured in the line of his duties 
while responding to a fire alarm. The statutes have not 
been changed to authorize an, action for damages based on 
negligence of the city or its fire department under such cir- 
cumstances. The rule of nonliability applies to negligence 
of employees of a fire department. Pettingell v. City of 
Chelsea, 161 Mass. 368, 24 L. R. A. 426; Long v. City of 
Birmingham, 161 Ala. 427; Wild v. City of Paterson, 47 N. 
J. Law, 406; Peaty v. City of New York, 67 N. Y. Supp. 276; 
Peterson v. City of Wilmington, 1380 N. Car. 76, 56 L. R. A. 
959; Lynch v. City of North Yakima, 37 Wash. 657, 12 L. 
R. A. n. s. 261; Miller v. City of Macon, 152 Ga. 648; City 
of Hattiesburg v. Geigor, 118 Miss. 676. 

Immunity extends also to negligence of and injury to 
members of volunteer fire departments. Torbush v. City 
of Norwich, 88 Conn. 225; Yule v. City of New Orleans, 25 
La. Ann. 394; Lawson v. City of Seattle, 6 Wash. 184. 

Though there are dissenting opinions in some of the 
cases cited and diverse decisions in others, the weight of 
authority supports the principles of law stated. 

While the noble impulses of plaintiff in voluntarily serv- 
ing the public without compensation are worthy of admi- 
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ration and while the distressing injuries which he could not 
foresee or avoid appeal to human sympathy, the courts are 
without power to make laws authorizing an action for the 
damages sustained by him, the law-making power having 
been committed by the Constitution to the legislative de- 
partment of government. 

The district court should have directed a verdict in favor 
of defendant. The judgment is reversed and the action 
dismissed. 

REVERSED AND DISMISSED. 


Susiz ROBB STUART, APPELLEE, V. FANNIE B. DURLAND ET 
AL., APPELLANTS. 


FILED FEBRUARY 1, 1927. No. 24537. 


1. Usury: Mortcaces. A mortgage which, by its express terms, 
requires the mortgagor to pay the maximum legal rate of 
interest on the debt which it secures, and, in addition, to pay 
the taxes upon the mortgagee’s interest in the mortgaged 
premises, is usurious. 


2. PLEADING. Where, in an action to foreclose a mort- 


gage, the plaintiff sets forth in his petition facts which show 
that the mortgage is subject to the defense of usury, it is not 
necessary for the defendant to plead the same facts in his 
answer. In such case, he may avail himself of that defense 
by claiming the benefit of the usury statute. 


APPEAL from the district court for Dawson county: J. 
LEONARD TEWELL, JUDGE. Reversed, with directions. 


Sinclair & McDermott, for appellants. 
N. M. York, contra. 


Heard before ROSE, DEAN, DAY, GOOD, THOMPSON and 
EBERLY, JJ. 


GOOD, J. 

This is an appeal from a decree of foreclosure. The only 
defense tendered was that of usury. The trial court found 
that there was no usury and entered a decree for plaintiff 
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for the full amount of the mortgage, accrued interest, and 
taxes, paid by plaintiff upon the mortgaged premises, which 
became delinquent after the date of the mortgages. De- 
fendants appeal. 

Three mortgages are in controversy, all running for a 
period of five years, bearing interest from d-te at the rate 
of 10 per cent. per annum, and executed by ihe same mort- 
gagors to the mortgagee; but each mortgage being on a 
separate tract of realty. In fact, the three mortgages rep- 
resented a single loan. One of the mortgages was for $10,- 
000, and the other two for $5,000 each. Each of the mort- 
gages contained a clause requiring the mortgagors to pay 
all taxes and assessments levied upon the mortgaged prem- 
ises, or upon the mortgage or note which it secured, before 
the same would become delinquent, and a further proviso 
that if the mortgagor failed to pay the taxes the mortgagee 
might pay the same and the amount so paid or advanced for 
taxes should be secured by the mortgage and bear interest 
at 10 per cent. per annum. 

Defendants contend that the mortgage contracts are, on 
their face, usurious, because, by their terms, they require 
the mortgagors to pay, in addition to the maximum rate 
of interest permitted by statute, the taxes that may be as- 
sessed or levied on the notes and mortgages or assessed 
on the mortgagee’s interest in the mortgaged premises. On 
the other hand, plaintiff argues that the provisions referred 
to do not make the contracts usurious and contends that the 
question is not presented, for the reason that there are no 
facts alleged in the answers which would show that the con- 
tracts are usurious, and that, in the absence of such allega- 
tions, the defense of usury is not available to the defend- 
ants. : 

This court has not heretofore determined whether a 
mortgage contract is usurious which, by its terms, requires 
the mortgagor to pay, in addition to the maximum legal 
rate of interest, the taxes that may be assessed against the 
mortgage and note thereby secured, or against the mortga- 
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gee’s interest in the mortgaged premises. The question has 
been passed upon by the courts of other jurisdictions. 
There is some lack of harmony in the decisions. 


The supreme court of Alabama takes the view that the 
statute, permitting a clause in a mortgage requiring the 
mortgagor to pay the taxes upon the mortgage or the mort- 
gage debt, was purely a revenue measure and was not in- 
tended to affect the rate of interest allowed to lenders, and 
that a mortgage which provided for the maximum legal 
rate of interest and the payment of such taxes was not 
usurious. Dubose v. Parker, 13 Ala. 779. The supreme 
court of Idaho holds that such a clause in a mortgage does 
not render it usurious, but the decision of that court is 
based upon a statute which renders such a clause in a mort- 
gage absolutely void. First Nat. Bank of Hailey v. Glenn, 
10 Idaho, 224. The same view is held in the state of Oregon, 
upon the theory that a provision in a contract requiring 
the payment of taxes is void. United States Mortgage & 
Trust Co. v. Marquam, 41 Or. 391. The last two cases cited 
have no bearing on the question under consideration, be- 
cause we have a statute permitting the insertion of such 
a clause in a mortgage. Comp. St. 1922, sec. 5952. 


The supreme court of Michigan holds: ‘A contract to 
pay the highest rate of interest allowed by law and in ad- 
dition thereto the taxes upon the indebtedness represented 
by the contract is usurious.” Stack v. Detour Lumber & 
Cedar Co., 151 Mich. 21; Green v. Grant, 184 Mich. 462. 
The supreme court of Virginia, in Meem v. Dulaney, 88 Va. 
674, holds that a contract to pay the lender the highest legal 
rate and, by a separate contract, to indemnify him for any 
taxes that might be imposed on his note or bond is usurious. 
The same view is taken in Norris v. Belcher Land Mortgage 
Co., 98 Tex. 176, and in In re Elmore Cotton Mills, 217 Fed. 
810. 

In determining the question in this jurisdiction, we should 
first consider the statutory provisions and the former de- 
cisions of this court as to what constitutes usury. In this 
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state, by statute, the maximum rate of interest that may be 
taken or reserved by a lender is 10 per cent. per annum. 
Prior to 1911 the owner of real estate was required to pay 
taxes on the full value thereof, without regard to the fact 
that it might be incumbered by a mortgage, and mortgages 
and notes secured by mortgages were subject to assessment 
for taxes to the holder thereof. In 1911 section 5951, Comp. 
St. 1922, was enacted, which provides: 


“For the purpose of assessment and taxation, a mortgage 
on real estate in this state is hereby declared to be an in- 
terest therein. The amount and value of any mortgage up- 
on real estate in this state when taxable to the mortgagee 
shall be assessed and taxed to the mortgagee or his assigns, 
and the taxes levied thereon shall be a lien on the mortgage 
interest. The value of the real estate in excess of any 
mortgages taxable to and taxed to the mortgagee shall] be 
assessed and taxed to the mortgagor or owner. The mort- 
gagee or his assigns may pay the tax levied on the interest 
of the owner and have a lien thereon secured by the mort- 
gage to the extent of the amount so paid with lawful in- 
terest thereon. The mortgagor or owner may pay the tax 
levied on the mortgage interest, and the amount so paid 
shall be claimed and held to be a payment on the indebted- 
ness secured by the mortgage, and it may be offset against 

“any interest due thereon.” 

Section 5952, Comp. St. 1922, provides, among other 
things, that the mortgage interest and the value of the real 
estate in excess thereof shall be assessed separately. Said 
section further provides that when any mortgage contains 
a condition that the mortgagor shall pay the taxes levied 
upon the mortgage, or the debt secured thereby, the mort- 
gage shall not be entered for separate assessment and taxa- 
tion, but both interests shall be assessed and taxed to the 
mortgagor or owner of the real estate. 

In Menzie v. Smith, 63 Neb. 666, it is held: “To make 
a contract usurious, there must be an agreement between 
the borrower and the lender by which the latter receives 
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or reserves a greater rate of interest than the law allows. 
There must be an intent on the part of the borrower to give, 
and of the lender to receive, interest in excess of the legal 
limit.” 

Had the mortgages in question not contained the provis- 
ion relative to the payment of taxes, the mortgagee would 
haye been liable for the tax on his mortgage interest in the 
mortgaged premises, and the mortgagors would have been . 
liable for the tax on their interest therein, which would 
have been the full value of the premises, less the amount 
of the mortgage. The insertion of this clause in the mort- 
gage had the effect of shifting the burden of the tax on the 
mortgage interest from the mortgagee to the mortgagor. 
This clause, therefore, required the mortgagor to pay, in 
addition to the maximum legal rate of interest, the amount 
of the tax so transferred to him. 


Usury is the reserving or contracting to reserve and take, 
for the use of money, a greater sum or rate of interest than 
is permitted by law. When a contract, by its terms, re- 
quires, for the use of money, the payment of a greater sum 
than the maximum legal rate of interest it is, in fact, usu- 
rious. The contracts in question show that there was an 
intent on the part of the borrower to give, and an intent 
on the part of the lender to reserve and take, interest in 
excess of the maximum legal limit. We are forced to the 
conclusion that the contracts in question are usurious. It 
follows that the decree is erroneous in so far as it allows 
interest on the mortgage debt, proper. 

The contention of plaintiff that usury as a defense can- 
not be urged in this case, because the facts which make the 
contracts usurious are not set forth in the answer, does not 
appear to be sound. We are aware that many courts hold 
that usury is an affirmative defense which is waived unless 
pleaded, and that the defendant must set forth in his answer 
the facts on which he relies to constitute the defense. Or- 
dinarily, in an action upon an usurious contract, the fact 
that it is tainted with usury does not appear either on the 
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face of the contract or in the petition of plaintiff. In such 
a case, of course, it is incumbent upon the defendant to set 
forth the facts and claim the benefit of the usury statute. 

Where the facts on which the defendant relies to show 
that the contract is usurious are set forth in plaintiff’s pe- 
tition, it would be a useless thing to require him to repeat 
the allegations in an answer. If the facts appear from the 
plaintiff’s petition, all that it is necessary for the defendant 
to do is to claim the benefit of the usury statute. That the 
defendant did in this case, and the trial court passed upon 
the question of usury. It follows that the court erred in 
the decree entered. The decree should have been for the 
amount of principal, together with the taxes paid by plain- 
tiff upon the mortgagors’ interest in the real estate, with in- 
terest upon the latter item at the rate of 10 per cent. per 
annum. Defendants, however, are entitled to credit upon 
the principal for $250 paid as advance interest. 


In the instant case the taxes paid by plaintiff on the three 
mortgages aggregate about $2,000, which are the taxes up- 
on the interests of both the mortgagors and the mortgagee 
in the premises. The record does not disclose what pro- 
portion of these taxes is upon the mortgagors’ and what up- 
on the mortgagee’s interest. 


Plaintiff is not entitled to recover any part of the taxes 
which he paid and which accrued on his mortgage interest 
in the premises. He is entitled to recover so much of the 
taxes by him paid as accrued on the mortgagors’ interest 
in the premises, together with interest thereon. The debt 
created by the payment of the tax on the mortgagors’ in- 
terest is not tainted with usury, because there was no 
agreement to pay an illegal rate of interest on the debt so 
created. It is true that the mortgage provided for the 
creation of this debt upon the contingency that the mort- 
gagors failed to pay the tax before it became delinquent; 
but the debt, created by payment of the tax, did not arise 
until the plaintiff actually paid the tax. There was no 
agreement to pay usurious interest on this debt, and plain- 
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tiff is therefore entitled to recover interest at the rate of 
10 per cent. per annum on the amount of tax acruing on 
mortgagors’ interest in the premises from the date of the 
payment of the tax. 

We do not wish to be understood as holding that a mort- 
gage containing such a clause as appears in the present case 
is usurious, where the stipulated rate of interest, exclusive 
of the taxes, is less than the legal maximum rate. It is 
probable that such a contract would not be usurious, even 
when the aggregate of the stipulated interest and taxes ex- 
ceeded 10 per cent., unless, at the time of the making of 
the contract, both parties knew or believed that the tax 
and other stipulated interest would be in excess of 10 per 
cent. However, that question is not now before us and of 
course is not decided. 

The judgment of the district court is reversed and the 
cause remanded, with directions to permit further evidence 
to be taken to ascertain what part of the amount paid for 
taxes accrued on mortgagors’ and what on the mortgagee’s 
interest in the real estate, and to enter a decree in accord- 
ance with this opinion. 

REVERSED. 


Note—See Usury, 21 A. L. R. 880; 27 R. C. L. 208, 223; 
3 R. C. L. Supp. 1509; 4 R. C. L. Supp. 1746; 39 Cyc. 888 
n. 4, 946 n. 79, 984 n. 79, 1040 n. 62. 


GOTTFRIED WESTPHALEN, APPELLEE, V. EMMA WESTPHALEN, 
APPELLANT. 


FILED FEBRUARY 8, 1927. No. 25441. 


1. Divorce: APPEAL: Errect. An appeal lodged in this court 
from a decree rendered in a suit for divorce suspends such 
decree and brings the case here for trial de novo, and the 
marital relations continue unchanged until a fina] determination 
of such appeal is had. 


FINAL DEcREE. In such a case, it is not the inter- 
locutory decree entered by the trial court that is controlling, 


218 NEBRASKA REPORTS. [VoL. 115 
Westphalen v. Westphalen. 


but the final decree entered by this court or directed to be 
entered in the trial court. 


ABATEMENT. A suit for divorce abates on the death 
of either party before final judgment, and is not subject to 
revivor. 


APPEAL from the district court for Douglas county: L. B. 
Day, JUDGE. Motion sustained, and cause remanded, with 
directions. 


J.C. Travis, for appellant. 
Jamieson, O'Sullivan & Southard, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, GooD, 
THOMPSON, and EBERLY, JJ. 


THOMPSON, J. 

In this case the appellee, hereinafter called the plaintiff, 
instituted a suit against appellant, hereinafter called de- 
fendant, praying that he be granted a divorce from the de- 
fendant, his petition being in usual form. The defendant 
answered admitting the marriage and other preliminary 
facts necessary to be pleaded in such suit, and interposed 
a cross-petition in which, after setting forth necessary 
facts, she prayed that she be granted a divorce from plain- 
tiff, suit money, attorney fees, and alimony. After the is- 
sues were joined, the suit was tried, and decree of di- 
vorce granted plaintiff, in which decree plaintiff was or- 
dered to pay the defendant alimony in the sum of $350, suit 
money $15, and attorney fees $50, and costs. The defend- 
ant then for reversal brought the suit to this court by way 
of appeal. After such appeal was duly lodged, and before 
the same was reached for hearing, the plaintiff died. After 
such death an administrator was appointed for plaintiff’s 
estate, but he found himself hampered by reason of the 
pendency of this suit. Defendant then filed herein a mo- 
tion seeking an order of this court directing that all moneys 
paid into court by the plaintiff, save and except those neces- 
sary to pay the costs of the trial court, be ordered paid to 
such administrator, and that the case be dismissed, suggest- 
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ing in such motion the death of plaintiff, and further that, 
as the action is one in equity, it is here for trial de novo, 
and hence this court is vested with exclusive jurisdiction, 
and further that, the suit being one for divorce, revivor can- 
not be had. Each and all of the parties interested, so far 
as this record shows, have entered their voluntary appear- 
ance, have waived time to further plead, and each thereof 
joins the defendant in such motion. Briefs were filed, and 
the motion submitted for our consideration. 


The effect and purpose of such appeal are governed by 
section 9150, Comp. St. 1922, which provides: “In all ap- 
peals from the district court to the supreme court in suits 
in equity, wherein review of some or all of the findings ‘of 
fact of the district court is asked by the appellant, it shall 
be the duty of the supreme court to retry, the issue or issues 
of fact involved in the finding or findings of fact complained 
of upon the evidence preserved in the bill of exceptions, and 
upon trial de novo of such question or questions of fact, 
reach an independent conclusion as to what finding or find- 
ings are required under the pleadings and all the evidence, 
without reference to the conclusion reached in the district 
court or the fact that there may be some evidence in sup- 
port thereof.” In such a case, it is not the interlocutory 
decree entered by the trial court that is controlling, but . 
the final consideration thereof and decree entered by: this 
court or directed by this court to be entered in the trial 
court, which annuls or continues the marital relations of 
the parties; and until such final consideration or decree, 
such original marriage relation continues. As such appeal 
when perfected vests this court with jurisdiction to try the 
case de novo, such jurisdiction must and does continue un- 
til a final disposition thereof is made by us. 

The construction herein given to such statute is in har- 
mony with our previous holdings. Goldenstein v. Golden- 
stein, 110 Neb. 788; Brown v. Stroud & Co., 112 Neb. 210; 
Miller v. Baker, 112 Neb. 375. ; 


As to the right of revivor in a case like this, section 8546, 
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Comp. St. 1922, is controlling, and provides, in part, as 
follows: “An action does not abate by the death, or other 
disability of a party, or by the transfer of any interest 
therein during its pendency, if the cause of action survive 
or continue.” That such cause of action does not survive 
or continue in a strictly divorce action is self-evident. 
Chase v. Webster, 168 Mass. 228; Faris v. Hope, 298 Fed. 
727; EWstate of Seiler, 164 Cal. 181; 9 R. C. L. 414, sec. 
214; Holmberg v. Holmberg, 106 Neb. 717; Sovereign 
Camp, W. O. W., v. Billings, 107 Neb. 218. 


As we have found that the appeal brought the case here 
for trial de novo, and further that the death occurred be- 
fore our determination of such action, we conclude that the 
rule should be applied to this case that we have applied 
where the death occurred within six months from the rendi- 
tion of such decree, and prior to the perfecting of an appeal, 
as in Holmberg v. Holmberg, supra, wherein we held: 
“Where a divorce was granted and one of the parties died 
before the expiration of six.months thereafter, such divorce 
decree never became effective, and as to such divorce the 
action abated.” And as in Sovereign Camp, W. O. W., v. 
Billings, supra, wherein we held: ‘Where a decree of di- 
vorce has been entered, under section 1606, Rev. St. 1913, 
now section 1555, Comp. St. 1922, the marriage status of the 
parties continues until the decree becomes operative to dis- 
solve it, and, where the husband dies within six months 
after the entry of such decree, the relation of the surviving 
wife to the husband and to his estate is held not to be so 
fixed and altered by such decree that the wife is, in prac- 
tical effect, a divorced wife, so as to be prevented from 
taking as a beneficiary under a certificate of insurance, 
where a by-law denies a, divorced wife the right to the pro- 
ceeds.” 


The motion is sustained, and the cause remanded, with 
directions to the trial court to enter judgment requiring the 
plaintiff to pay the costs of the trial therein, and the de- 
fendant to pay the costs of the trial in this court, and that 
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the money heretofore paid to the clerk of the district court, 
as alimony, be returned to plaintiff by paying such money 
to the administrator of the estate of plaintiff, and that, 
upon such payments being made, this action be dismissed. 


MOTION SUSTAINED, AND CAUSE REMANDED, WITH DIRECTIONS. 


JOHN C, ALLEN, APPELLEE, V. OMAHA & SOUTHERN I NTER- 
URBAN RAILWAY COMPANY, APPELLANT. 


FILED FEBRUARY 14, 1927. No. 24584. 


1. Railroads: Crossincs: Duty or TRAVELER. “It is the duty of 
a traveler on a highway, when approaching a railroad crossing, 
to look and listen for the approach of ‘trains. He must look, 
where, by looking, he could see, and listen, where, by listening, 
he could hear; and if he fails without reasonable excuse to 
exercise such precautions he is guilty of negligence.” Askey 
v. Chicago, B. & Q. R. Co., 101 Neb. 266; Haffke v. Missouri 
P. R. Corporation, 110 Neb. 125. 


2. Negligence: COMPARATIVE NEGLIGENCE. Under the facts dis- 
closed by the record, and set out in the oninion, held, that the 
negligence of the plaintiff was more than slight, as compared 
with the negligence of the defendant, and precludes plaintiff 
from a recovery. 


DIRECTION OF VERDICT. Where the facts show 
began: reasonable dispute that the plaintiff’s negligence was 
more than slight, as compared with the negligence of the de- 
fendant, it is the province of the court to direct a verdict for 
the defendant. 

APPEAL from the district court for Douglas county: 

ARTHUR C. WAKELY, JUDGE. Reversed and dismissed. 


John L. Webster, for appellant. 

Stout, Rose, Wells & Martin, contra. 

Heard before Goss, C. J., DEAN, GooD, THOMPSON and 
EBERLY, JJ. 


Goss, C. J. ' 
This is an action to recover damages for persona] in- 
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juries suffered by the plaintiff in a collision of his automo- 
bile with defendant’s train at a crossing of the public 
highway and the railway tracks of the defendant. 

At the conclusion of plaintiff’s proofs, the defendant 
moved for a verdict in its favor, but did not press the mo- 
tion; decision was reserved until the end of the trial, when 
the motion was renewed and overruled. The trial resulted . 
in a verdict and judgment for plaintiff, and defendant ap- 
pealed. 

The collision occurred in the open, comparatively- level, 
farming country within the corporate limits of Bellevue, 
but a considerable distance from the main collection of 
houses, commonly considered as that village, and on the 
line of the railway between Bellevue and Fort Crook. 
Plaintiff, a farmer then about 40 years old, residing on a 
farm about two miles north of Bellevue, was returning 
from a business errand to a point about two miles south 
of Fort Crook. He had gone over this route on his way; 
had been over it five or six times between March 1 and 
October 6, 1919, the date of the accident, and knew the con- 
ditions at the crossing. He knew there was no flagman and. 
no mechanical signal. The street on which he was driving 
is the main highway between the village of Bellevue and 
Fort Crook, and it runs east and west. The railway runs 
slightly southwest at that point. Plaintiff had picked up 
a guest, whom he did not know, and they were riding east, 
but were not conversing. 

At the north side of Twenty-fourth street and west of 
the tracks was a cornfield with corn 7 or 8 feet high, reach- 
ing within 30 or 35 feet of the west line of the track, and 
weeds, somewhat higher than the corn, were east of the 
cornfield up to within 12 or 15 feet of the track. There had 
been a mudhole in the street, the east end of which came 
about 30 feet from the west line of the car track. It had 
about dried up. The day was clear. 

Plaintiff was driving a two-year old Ford touring car, 
equipped with winter top, but with the windows open and 
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his windshield clean. He testified that he had been driving 
about 12 to 15 miles an hour, but that, when he came to 
the location of the mudhole, he slowed down to 8 or 10 miles 
an hour, and then proceeded until the collision occurred; 
that heretofore he had always been afraid of this crossing 
and had always stopped to look; that on this occasion he 
looked only once for the train and that was when he was 
20 or 30 feet west of the tracks, and from the point where 
he looked he could see 100 feet up the track; that, at the 
‘speed at which he was then moving, he could have stopped 
his car in 8 or 10 feet, but, after looking for the train, 
he started to go over the track, looking straight ahead 
toward the east; and that he did not see the train, nor hear 
the whistle. The testimony of his guest, who was riding 
with him, is substantially the same as that of plaintiff in 
respect of the conditions and failure to hear any signals or 
warning. 

Defendant has a Nebraska charter as a commercial rail- 
way, and runs trains between South Omaha and Fort Crook 
at frequent intervals. The train which collided with plain- 
tiff’s car consisted of passenger car in front and the rear 
car for baggage, freight and express. It was moving south. 
Twenty-fourth street was a stopping place if there were 
passengers to get off or on. There were none such at the 
time of the accident, and the train, whose speed was about 
20 to 30 miles an hour, did not intend to make a conven- 
tional stop. 

The testimony of the motorman, and of various others 
who were on the railway passenger car, was to the effect 
that the regular whistles — two long and two short — were 
given for the Twenty-fourth street crossing, and that then 
a couple of short toots were given by the motorman as he , 
was approaching Twenty-fourth street and saw plaintiff's 
automobile coming toward the railroad track. After the 
motorman discovered that plaintiff was not stopping, but 
was about to drive on the tracks, he tried unavailingly to 
stop the train. It was stopped within about 100 feet after 
the impact. 
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The charges of negligence submitted to the jury were 
that defendant was operating its train at excessive speed, or 
in a reckless manner, or without giving any warning of 
its approach. 

There were various errors assigned, but the substantial 
issue is this: Is the evidence sufficient to support the ver- 
dict? If not, then the court should have sustained defend- 
ant’s motion for a directed verdict. 


The plaintiff testified that he looked to the north only 
once for an approaching train, when he was 20 or 30 feet 
from the track, and that he could then see up the track 
past the obstructive corn and weeds 100 feet. He admits 
that he could have stopped his car within 8 or 10 feet at his 
current speed. Had he looked continuously, or looked 
again, when within 15 feet, he could, as shown by the in- 
dubitable, physical facts in this case, have seen the oncom- 
ing train and stopped his automobile with a safe clearance. 
Had he listened as ordinary prudence would have dictated 
to one admittedly familiar enough with the crossing to 
‘ know its dangers, he would have heard the signals as sever- 

al witnesses heard them. “A mere glance occupying but 
a fraction of a second would have sufficed to warn him of 
the approaching train.” Haffke v. Missouri P. Rk. Corpo- 
ration, 110 Neb./125. 

We have repeatedly held that it is the duty of a traveler 
on a highway approaching a railroad crossing to look and 
listen for approaching trains; that he must look, where, 
by looking, he could see, and listen, where, by listening, he 
could hear; that it is the duty of one approaching in an 

‘automobile a railroad crossing with which he is familiar, 
where his view is obstructed until he gets within a short 
distance of the track, to keep his car under control and to 
drive at a speed which will enable him to stop in time to 
avoid a collision after discovering a train; and that a speed 
which prevents such control under the circumstances is neg- 
ligence as a matter of law. Rickert v. Unicn P. R. Co., 100 
Neb. 304; Askey v. Chicago, B. & Q. R. Co., 101 Neb. 266; 
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Seiffert v. Hines, 108 Neb. 62; Stanley v. Chicago, R. I. & P. 
R. Co., 113 Neb. 280; Haffke v. Missouri P. R. Corporation, 
110 Neb. 125; Tyson v. Missouri P. R. Corporation, 113 Neb. 
504. 


And where, as in this case, it was shown beyond reason- 
able dispute, by the testimony offered by plaintiff and by 
the circumstances surrounding the collision, that the plain- 
tiff’s negligence was more than slight as compared with 
that of the defendant, it was the duty of the court, under 
the rules laid down in Morrison v. Scotts Bluff County, 104 
Neb. 254, to enter a judgment of dismissal. 


Under the evidence, plaintiff is not entitled to recover 
and the trial court should have sustained the defendant’s 
motion made at the close of the evidence. There have al- 
ready been two trials of this case. The facts have been so 
developed and so fixed that another trial would avail plain- 
tiff nothing. The judgment of the district court is there- 
fore reversed, with directions to dismiss the action. 


REVERSED. 


LEE BROWNE V. STATE OF NEBRASKA. 
FILED FEBRUARY 14, 1927. Nos. 25384, 25826. 


1. Burglary: SUFFICIENCY OF EVIDENCE. Evidence examined and 
outlined in the opinion held sufficient to sustain a conviction 
for burglary. 


te 


Criminal Law: INSTRUCTIONS. Whether an instruction to the 
jury is a correct statement of law applicable to the issues must 
be determined from an examination of the whole charge to 
the jury, and not from an isolated sentence in a single instruc- 
tion. 


REFUSAL oF INSTRUCTION. Error cannot be predicated 
upon a refusal by the court to give an instruction requested 
by the defendant when in another instruction the jury are cor- 
rectly informed respecting the points covered by defendant’s 
requested instruction. 
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‘A, : MISCONDUCT OF JURY. Evidence examined as to alleged 
misconduct of a juror and held not to show misconduct. 1 
5. NEw TRIAL: NEWLY DISCOVERED EVIDENCE. A riéw 


trial should not be granted a party on the ground of newly 
discovered evidence, unless he makes it appear that the newly 
discovered evidence could not by the exercise of reasonable 
diligence have been discovered and produced at the trial. © 


ERROR to the district court for Thurston county: MARK 
J. RYAN, JUDGE. Affirmed. 


Robert G. Fuhrman and George A. Gorder, for plaintiff 
in error. 


O. S. Spillman; Attorney General, and Harry Silverman, 
contra. , a 


Heard before Goss, C. J., ROSE, DEAN, GOoD, THOMPSON 
and EBERLY, JJ., and SHEPHERD, District Judge. 


Goss, C. J. 

The defendant, with another, was charged with break- 
ing and entering. He was tried separately, was convicted 
and was sentenced under the indeterminate law to a term 
of one to ten years in the penitentiary. He prosecuted 
error to this court. Afterward he applied to the trial court 
for a new trial based chiefly on the ground of newly dis- 
covered evidence. The application was overruled and he 
prosecuted error thereon, docketing that as a separate case. 
On the oral argument before the court it was agreed, the 
court consenting, that both proceedings should be argued 
and heard together, which was done. 

In the main case the assignments of error may be 
grouped under the heads of (1) insufficient evidence, (2) 
error in instructions, (3) misconduct of juror, (4) refusal 
to strike testimony, and (5) excessive sentence. 

There is competent evidence in the record to show that 
on the night of January 1, 1926, the store of C. E. Arm- 
strong, at Thurston, Nebraska, was burglarized and a quan- 
tity of merchandise was stolen and removed in a truck. 
Later the police of Sioux City apprehended in that city two 
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men, one of them a codefendant of Browne, driving a Dodge 
truck loaded with a considerable quantity of the goods 
stolen. A third man escaped. The officers then went to 
the defendant’s home in Sioux City, arrested the defendant, 
and found in the only bedroom in the house a trunk con- 
taining some of the goods stolen from the Armstrong 
store; and other articles so stolen were found in the base- 
ment of the same house. Witnesses identified the defendant 
and two other men as eating a late supper in a café at Emer- 
son, which is a few miles from the scene of the burglary. 
They testified that these men had there the Dodge truck 
that was taken by the officers in Sioux City with the stolen 
goods in it and which, at the time of the trial, was in the 
sheriff’s custody. Other witnesses testified to seeing this 
truck near Thurston on the night in question. This cir- 
cumstantial evidence was sufficient basis for the verdict of 
the jury, if submitted under proper instructions. : 

Complaint is made of the first sentence of instruction 
No. 6, reading as follows: “The jury are instructed that 
the possession of stolen property recently after the larceny 
thereof, when unexplained, may be sufficient to warrant the 
jury in inferring the guilt of the party in whose posses- 
sion it is found.” This was followed by a charge leaving 
the question of fact exclusively to the jury. It is claimed 
that there were two prejudicial errors in the part of the 
instruction above quoted; first, that it misstated the offense 
by calling it “larceny,” and, second, that the instruction 
assumes that.the defendant was in possession of stolen 
goods and that his possession was unexplained. Considered 
in connection with the statement of the case and of the 
elements of the offense as given in other instructions, and 
. in consideration of the fact that goods taken in breaking 
and entering are larcenously taken, the use of the word 
“larceny” did not mislead the jury. 

That the court did not assume that the possession was 
unexplained and that it left that question to the jury is 
perfectly apparent and was made emphatic to the jury by 
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instruction No. 7 in which the court defined at length what 
were the elements necessary to be proved before the de- 
fendant could be found by them to be in possession of the 
stolen goods. Two paragraphs of a charge, one immed- 
iately following the other, will be treated as one, when they 
relate to a particular phase of the case, and each is plainly 
complemental of the other. Dunn v. State, 58 Neb. 807. 
In determining the correctness of instructions, they should 
be considered as a whole; and if, as a whole, they are free 
from error, an assignment predicated on isolated para- 
graphs, or portions, which, standing alone, might be mis- 
leading, must fail. Clark v. State, 79 Neb. 473; Bode v. 
State, 80 Neb. 74; Clements v. State, 80 Neb. 313; Cate v. 
State, 80 Neb. 611; Shumway v. State, 82 Neb. 152; Ken- 
yon v. State, 111 Neb. 175; Simmons v. State, 111 Neb. 644. 


The refusal of the court to give an instruction requested 
by the defendant relating to possession is assigned as error. 
There is a question whether the instruction requested stat- 
ed the law correctly, but we deem it unnecessary to go 
into that as the instructions given by the court covered 
the case fully and fairly and without prejudice to the rights 
of the defendant. In such circumstances it was not error 
for the tria] court to refuse the instruction requested. 


The night before the jury session began, one of the jurors 
rode from Walthill to Pender with a deputy sheriff who 
afterwards was called as a witness for the state. There 
was no mention of the case by either of them then or later 
until after the verdict was returned. There was no error 
here. 

It is claimed that the court erred in refusing to strike 
the testimony of the sheriff. On examination of the testi- 
mony we think some of the testimony was then admissible, 
and that in its form the motion as made might have been 
overruled. The motion was not made until after the wit- 
ness had testified at length without objection and had been 
cross-examined. The ruling of the court was reserved with 
the statement by the court that if the testimony objected 
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to was connected up it might stand, but that otherwise it 
would be stricken. The motion was not renewed later in 
the trial, and in the absence of any indication we cannot 
say that it was not considered by all parties as having 
been connected up. At least, the failure to call the atten- 
tion of the court to the matter later in the trial was a 
waiver of the right of defendant to insist upon it now. 


Lastly, it is assigned as error that the sentence was ex- 
cessive. The defendant might have been given a sentence 
of ten years He was given an indeterminate sentence of 
one to ten years. We find nothing in the record to warrant 
us in modifying the judgment of the trial court in this re- 
spect. : 

Defendant was sentenced on March 11, 1926, and on 
April 8, 1926, he filed his petition in error and transcript 
in this court. October 25, 1926, within the term at which 
he was sentenced, he made application for a new trial, 
which, on November 3, 1926, was overruled. 

In these supplemental proceedings, separately docketed, 
but presented and considered with the main case, error is 
assigned on the refusal of the trial court to grant a new 
trial on the ground of newly discovered evidence. 


The evidence relied on for a new trial consisted of the 
ex parte affidavits of defendant and thirteen others. Three 
of these affiants testified in the main trial. An analysis of 
the statements of two of these, who were witnesses for the 
state, indicates a lessening of certainty in their testimony 
as to the identification of the defendant; but the identifica- 
tion of the defendant was not based on their testimony 
alone. The trend of the rest of the affiants is to prove an 
alibi for the defendant. This defense was presented at 
the trial and was submitted to the jury. The effect of the 
affiants is to seek to obtain a new trial on cumulative evi- 
dence that the defendant at, or about, the time of the burg- 
lary was at such a distant place that he could not have par- 
ticipated in it. There was a lack of reasonable diligence on 
the part of the defendant in not producing these alibi wit- 
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nesses at the trial. Cunningham v. State, 56 Neb. 691; 
Neal v. State, 104 Neb. 56. Altogether the trial court was 
justified in refusing a new trial on the ground of newly 
discovered evidence. 

For the reasons stated, we find no error in either case 
and conclude that the judgments of the district court should 
be affirmed. 

: AFFIRMED. 


STATE, EX REL. FRANK J. KOBES ET AL., APPELLANTS, V. 
JAMES J. GRIMM ET AL., APPELLEES. 


FILED FEBRUARY 14, 1927. No. 25678. 


1. Elections: CANVASSING BoaRD: DUTIES MINISTERIAL. The duties 
of an election canvassing board are purely ministerial. 


2. : An election canvassing board is not 
clothed with judicial power. 

3. DIRECTORY PROVISIONS OF STATUTE. The provisions of 
of a statute which affect the mode and manner of conducting 
the mere details of an election are directory. 

4, CANVASSING BoARD: REFUSAL To Act. The refusal 


of a majority of an election canvassing board to perform a 
duty imposed by law shall not be permitted to disfranchise 
the citizens whose votes are thereby rejected. 


5. Statutes: CONSTRUCTION. Where a statute requires an official 
act to be done by a given day, for a public purpose, it must be 
construed as merely directory in regard to the time of per- 
formance. 


APPEAL from the district court for Saline county: LEwIs 
H. BLACKLEDGE, JUDGE. Reversed, with directions. 

John E. Mekota and Thomas J. Dredla, for appellants. 

Bartos, Bartos & Placek, Robert R. Hastings and Grant 
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DEAN, J. 

A special election was held in Saline county to determine 

whether $175,000 in bonds of the county should be issued 
for the erection of a county courthouse. Joseph M. Korbel, 
the county clerk, and James J. Grimm, and Robert R. Hast- 
ings were the duly qualified and acting members of the 
county canvassing board. The controversy here, under cir- 
‘cumstances to which reference is hereinafter made, has 
to do with the rejection, by a majority of the board, of 
two certain ward tally lists, namely, those in respect of the 
vote cast in the first ward and the third ward in the city 
of Crete, “and what effect ought to be given to them,” as 
noted by an agreement of the parties before the trial 
commenced. 
’ Frank J. Kobes and Ralph M. Pflasterer are qualified 
residents, taxpayers and electors of the first and third 
wards of Crete, respectively. As relators they began this 
suit in mandamus to compel the respondents to reassemble 
in their official capacity and canvass, and to include in the 
official returns, the tally lists of the votes cast in the two 
Crete wards in question. The court denied the writ and 
the relators appealed. 

The special election was held June 4, 1926. June 10 the 
canvassing board met, but adjourned until June 14, to await 
the arrival of the mail vote, and on that date the canvass- 
ing board met and finally canvassed all returns except 
those from the first and third wards of Crete. And in re- 
spect of the returns from these two wards, other than that 
they were finally rejected, the official action of the board, 
in the present state of the record, is not altogether clear. 
It does appear, however, that two members of the canvass- 
ing board finally determined that the tally lists of the first 
and third wards of Crete should not be included in the final 
returns. But the tally lists of both these wards were in 
the hands of the canvassing board June 15 and June 18, 
respectively. 

It appears from Hasting’s evidence that, on June 14, 
county clerk Korbel produced such election boxes of the 
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various voting precincts as had been returned, and on that 
day the board adjourned until 1:30 in the afternoon of 
June 15, to the end that Hastings, as a member of the can- 
vassing board, might go to Crete for the missing tally lists. 
He made the trip and returned with the first ward tally 
list. Thereupon the board reconvened at the courthouse, 
and Grimm, upon examination, informed the board that the 
tally list from the first ward in Crete seemed to be properly 
certified, and added: ‘We might just as well canvass this 
return.” The tally list of the first ward, which is attached 
to the record, shows that 16 votes were cast for the court- 
house bonds and that 646 votes were cast against the bonds. 
Mr. Hastings also testified that on or about the noon hour 
of June 18, after having made a second trip to Crete, he 
returned with the tally list of the third ward and filed it in 
the office of the county clerk, and that he then informed 
Grimm of the fact, and that Grimm replied that, by advice 
of counsel, he doubted if he would canvass them. But 
Grimm went with Hastings to the courthouse and on arrival 
there both Korbel and Grimm refused to join Hastings in 
a canvass of the tally lists of the omitted wards then on 
file. Hastings further testified that he, as a board member, 
insisted that the first and third wards be canvassed “along 
with the rest” and duly certified, and he subsequently filed 
a separate and individual return. And it appears from 
Hastings’ evidence that the election returns submitted by 
Korbel and Grimm were filed in the afternoon of June 18, 
a little more than an hour after he, Hastings, returned from 
Crete with the tally list of the third ward and after it had 
been filed with the county clerk. It appears, too, that 
county clerk Korbel placed the numerals, which he later 
erased, that showed the number of votes cast in the third 
ward in a column after the number of votes cast. This tally 
list shows 9 votes for the bonds in the third ward and 723 
votes against the bonds. 


James J. Grimm testified on the part of the respondents. 
On the cross-examination his evidence discloses the follow- 


VoL. 115] JANUARY TERM, 1927. 233 


State, ex rel. Kobes, v. Grimm. 


ing material facts: ‘Judge, you did canvass the votes of 
the first ward that day? A. On the 15th (of June) we did; 
yes, sir. *** Q. And you signed it as members of the 
canvassing board, didn’t you, Judge? A. Yes, sir. *** Q. 
Those votes were canvassed just as much as any ward in 
the precinct, weren’t they, at that time? A. I rather think 
that they would be considered so; yes, sir.” Grimm’s evi- 
dence also discloses that after the meeting of June 10 the 
board adjourned to June 14, and on that date, without a 
forma] adjournment, the board “gave Mr. Hastings time in 
which to get the (Crete) returns.” And it also appears — 
that on June 18 the tally list of the third ward of Crete was 
brought in by Hastings and on that day the board held 
a meeting. Grimm further testified: ‘“Q. And you looked 
at these tally lists that were brought in? A.Idid. Q. And 
after that, then what did you do? A. Well, we simply de- 
clined to canvass, that is all. Q. Then after that what did 
you do? A. Adjourned. Q. You adjourned after you had 
seen those and it had been presented to your board for can- 
vass? A. Yes, sir.” 

It may here be observed that the canvassing board once, 
during its session, included the first ward tally list in its 
proposed return of the tally lists then in its hands. But 
the record shows that Korbel and Grimm, as members of 
the board, reconsidered their action and, over the protest 
of Hastings, its action in respect of the return of this tally 
list was rescinded. 

In the language of the decree of the learned trial court, 
“there is no intimation here that there has been any in- 
tentional wrong-doing shown.” “There is no substantial 
dispute in the evidence as to the facts out of which this 
case arises; no fraud appears or is charged in it and none 
has been proved or attempted.” 

Under the count disclosed by the omission of the tally lists 
for the first and third wards in Crete, as contended for by 
respondents, the total vote for the bonds was 3,561 and 
against the bonds the vote was 2,511, making a majority, 
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under that enumeration of 1,050 for the issuance of the 
bonds. Under the enumeration contended for by the relat- 
ors, which includes the first and third wards of Crete, 3,586 
votes were cast for the issuance of the bonds and 3,879 votes 
were cast against the issuance of the bonds, making a ma- 
jority, under this enumeration of 293 votes against the j 
adoption of the courthouse bond proposition. From a 
consideration of the facts it clearly appears to us that the 
tally lists of the first and third wards should have been in- 
_ cluded in the returns made by the canvassing board. 

It must be conceded, as pointed out by the decree of the 
district court, that neither intentional wrong-doing nor 
fraud appears on the part of the election canvassing board. 
And in our decision we merely hold that the refusal of a 
majority of the board to perform a duty imposed by law 
shall not be permitted to disfranchise the citizens whose 
votes were rejected. 

A review of the record does not disclose a trace of dis- 
honesty or intentional wrong-doing on the part of any 
member of the county canvassing board. And it is unthink- 
able that the citizen who casts an honest vote shall be de- 
prived of his franchise solely by the negligence, or the in- 
difference, of a county canvassing board or by the applica- 
tion of a technical rule of practice by the court. To have 
his vote fairly counted for the candidate or for the propo- 
sition for which his vote was regularly cast is a sacred her- 
itage of the citizen and, from the earliest beginning of our 
country, this has been heralded as one of the safeguards of 
American liberty. 

It is elementary that the duties of an election canvassing 
board are purely ministerial. Long v. State, 17 Neb. 60. 
An election canvassing board is without judicial power 
and may be compelled by mandamus to perform its minis- 
terial duty. Hagge v. State, 10 Neb. 51; State v. Dinsmore, 
5 Neb. 145. “In determining the effect of irregularities 
due to the mistake of election officers, it should be remem- 
bered that all statutes tending to limit the citizen in the 
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exercise of the right of suffrage are to be construed liber- 
ally in his favor.” 9 R. C. L. 1092, sec. 102. The provisions 
of a statute which affect the mode and manner of conduct- 
ing the mere details of an election are directory and the 
will of the majority is to be respected even when irregularly 
expressed. The electors are not to suffer on account of the 
default of their agents. McCrary, Elections (4th ed.) sec. 
228. 

In connection with the rule above pointed out, it may be 
observed that county clerk Korbel’s cross-examination very 
frankly disclosed that the first and third ward tally lists 
from Crete were both filed in his office before the board 
finally adjourned, and that there was nothing ‘‘on the face 
of those tally lists to make them irregular,” and no evi- 
dence of any change of the marking that was originally 
made, and that they refused to canvass them “just because 
they were presented out of time and by Mr. Hastings, one 
of the members of the board, instead of one of the officers 
of the election at Crete.” McCrary in his work, above cited, 
at section 282, says: 

“In general, where a statute requires an official act to 
be done by a given day, for a public purpose, it must be 
construed as merely directory in regard to the time. Ac- 
cordingly, it is uniformly held that a statute requiring an 
officer or board to certify the result of an election, or in 
_any way to make known the result, or to issue a commis- 
sion on or before a given day, or within a given number 
of days after the election, is directory and not mandatory. 
Such acts are valid though performed after the expiration 
of the time. This doctrine has been uniformly maintained 
by the courts, and nothing is better settled.” 

The same author, in section 269, observes that, where an 
election board has improperly adjourned without perform- 
ing its duties, it may be compelled by mandamus to reas- 
semble and complete its work. And in the same paragraph 
an opinion by Judge Brewer is cited, wherein the learned 
jurist declares that a refusal by an election canvassing 
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board to canvass a part of the returns is equivalent to a 
refusal to canvass any of the returns. And the opinion 
goes so far as to point out that, even though the board has 
adjourned sine die, mandamus will lie to compel appropriate 
action on the part of the board. 

Respondents have directed our attention to other fea- 
tures of the case which we do not discuss because, in view 
of the facts and the authorities, we do not think they are 
material. 

The judgment is reversed and the cause is remanded, 
with directions that the writ of mandamus be granted as 
prayed by the relators, and that the election canvassing 
board be required by the district court to reconvene, forth- 
with, in an official capacity and complete the canvass in ac- 
cordance with the views herein expressed by including the 
tally lists from the first and third wards of the city of Crete 
with their returns as required by law. 

; REVERSED. 


GILTNER STATE BANK, APPELLEE AND CROSS-APPELLANT, V. 
CHRISTINA TALICH, APPELLANT AND CROSS-APPELLEE: 
CITIZENS BANK OF GILTNER ET AL., GARNISHEES: 
FRED C. FOSTER ET AL., INTERVENERS, 
CROSS-APPELLEES. 


FILvep FEBRUARY 14, 1927. Nos. 24923, 25074, 


1. Husband and Wife: CONTRACT OF MARRIED WOMAN: JUDGMENT: 
ENFORCEMENT. Where a money judgment in general form is 
rendered against a woman, upon a contract executed during 
coverture, wherein she binds her separate estate, but which is 
not made with reference to her own separate trade, business, 
or profession, such judgment can be enforced only against the 
property or the proceeds thereof she possessed at the time of 
executing the contract. 


GARNISHMENT: DEFENSES. Where 
a money judgment in general form is rendered against a 
woman, upon a contract executed during coverture, wherein she 
binds her separate estate, and where property acquired by her 
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after the execution of the contract is seized by execution or 
garnishment to satisfy the judgment, it is proper practice to 
move to quash the execution or garnishment, to enjoin the 
seizure of such property or by any appropriate proceedings to 
challenge the attention of the court to the fact that property 
of the defendant, which is not liable therefor, is sought to be 
subjected to the payment of the judgment. 

: ¢ AFTER ACQUIRED PROPERTY. The 

mere fact that a money judgment, in a suit upon such an 
obligation, is in general form does not necessarily reflect an 
intention of the court to charge defendant’s property generally 
to the payment of the judgment, but such judgment should be 
construed in the light of the pleadings to determine the true 
operation and effect of the judgment. Where it appears from 
the entire record that the judgment is based upon a contract 
executed by a married woman, wherein it is sought to seize her 
properly acquired after the execution of her contract, in 
satisfaction of the judgment, the court in an appropriate pro- 
ceeding will prevent the after acquired property from being 
appropriated to the payment of the judgment, notwithstanding 
the fact that the judgment is general in form. 
The general practice of the district 
courts ‘of the ciate in entering judgments in general form 
upon contracts executed by a married woman, wherein she binds. 
her separate estate, is approved. 


Attorney’s Lien. The judgment of the court on the claim of 
interveners, praying an attorney’s lien, examined, and held to be 
sustained by the record. 

Jones v. Knosp, 91 Neb. 224, in so far as it runs counter to thig 
opinion, is overruled. 


APPEAL from the district court for Hamilton county: 


Harky D. LANDIS, JUDGE. Affirmed in part, and reversed in 
part. 


Fred C, Foster, Thomas, Vail & Stoner, O. K. Perrin and 


S. M. Kier, for appellant. 
Hainer, Craft, Edgerton & Fraizer and C. M. Skiles, 
contra. 


Joseph F. Berggren, amicus curiz. 
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Day, J. 


It was stipulated by the parties that the two appeals, 
‘docketed as Nos. 24923 and 25074, arise in the same cause , 
of action, involve the same question, and may be briefed and 
submitted together “and treated in all respects as one ap- 
peal.” Case No. 24923 being an appeal from an order of 
the court dated April 16, 1925, and case No. 25074 being 
an appeal from an order of the court made on June 17, 
1925, and another dated July 3, 1925. 

By this action the Giltner State Bank, plaintiff, seeks 
by garnishment proceedings to subject certain money and 
indebtedness in the possession of the garnishees, Farmers 
State Bank of Aurora, Archie D. Marvel, John S. Marvel, 
George F. Washburn, and the Citizens Bank of Giltner, to 
the payment of a deficiency judgment obtained by plaintiff 
against Christina Talich who, except as otherwise indicated, 
will be referred to as defendant. Mrs. Talich denied the 
right of the plaintiff to subject the property in question 
to the payment of the deficiency judgment against her on 
two main grounds: (1) That she was a married woman 
at the time she executed the notes which form the basis of 
the deficiency judgment, and that the property in the pos- 
session of the garnishees was acquired by her long after 
the date of the execution of the notes and was therefore 
not subject to be seized to satisfy the judgment; and (2) 
that the property in the possession of the garnishees rep- 
resents the proceeds of life insurance policies on the life 
of her husband, Joseph Talich, in which she was named as 
beneficiary, and that the proceeds thereof were exempt 
to her under the provision of section 7881, Comp. St. 1922. 
Attorneys Fred C. Foster and the firm Thomas, Vail & 
Stoner intervened and claimed a lien upon the property 
in the possession of the garnishees, the Citizens Bank et al. 
The plaintiff resisted the attorneys’ lien upon the ground 
that it was exorbitant and excessive. 

The court overruled defendant’s contention that the 
money in the possession of the garnishee was exempt from 
seizure because it was acquired by her after she executed 
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the notes upon which the deficiency judgment was based, 
but sustained her contention, in part, that the money in 
the possession of the garnishee was exempt to her as in- 
surance money under the provision of section 7881, Comp. 
St. 1922. The court ordered the garnishee, Farmers State 
Bank, to pay into court $131.50, and ordered the Citizens 
Bank to pay into court $5,439.75 with interest at 7 
per cent. from November 26, 1924, said sums to be applied 
upon the plaintiff’s judgment against defendant. There 
seems to be some discrepency in the amount ordered to be 
paid into court by the garnishees and the amount which 
the court found was not exempt from seizure. This is not 
material, however, in view of our ultimate conclusion. The 
court also found that the intervening attorneys were en- 
titled to a lien upon the property in the possession of the 
Citizens Bank in the amount claimed by them. From the 
judgment of the trial court, determining the issue against 
her, defendant filed a supersedeas bond and appealed to 
this court. From the judgment sustaining the attorneys’ 
lien, the plaintiff has taken a cross-appeal. : 

At this point, a brief summary of the facts may serve 
to a clearer understanding of the discussion. On April 21, 
1921, Joseph Talich and his wife, Christina Talich, exe- 
cuted two notes aggregating $5,191.02,, secured by a real 
estate mortgage in favor of the plaintiff. The notes con- 
tained the following clause: “We each bind our separate 
estate for the payment of this note.” On January 29, 1922, 
Joseph Talich died. Later, foreclosure action was com- 
menced and on August 9, 1922, a decree of foreclosure in 
the usual form was entered. On August 17, 1923, the court 
entered a deficiency judgment against Christina Talich as 
follows: : 

‘It is therefore considered, ordered, adjudged and de- 
creed that the plaintiffs have and recover from the defend- 
ant, Christina Talich, the sum of $5,957.46, the amount of 
said deficiency, together with interest at the rate of 10 per 
cent. from this date, to wit, the 17th day of August, 1923, 
and execution is awarded for the same.” 
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On February 18, 1925, execution was issued on this judg- 
ment and returned nulla bona. Thereafter garnishment 
‘process was duly served upon Archie D. Marvel, John S. 
-Marvel, George F. Washburn, Citizens Bank of Giltner, and 
the Farmers State Bank of Aurora. The answer of the 
garnishee, Farmers State Bank, disclosed that it had a 
credit balance in the name of defendant for $131.50. The 
answers of the other garnishees were somewhat compli- 
cated, but disclosed, among other things, that defendant had 
obtained a judgment in the district court for Hamilton 
county against them for $11,889.92, which judgment had 
been appealed to the supreme court; that whether they 
were indebted to the defendant depended upon the deci- 
sion of the supreme court in that case. It may be well to 
state that the judgment mentioned has been recently 
affirmed by this court. Talich v. Marvel, p. 246, post. 


The record shows that, at the time of the death of Joseph 
Talich, he carried two life insurance policies in which the 
defendant was named as beneficiary. One of these was for 
$5,000, issued by the Northwestern Mutual Life Insurance 
Company, on which the beneficiary was paid $4,175. The 
remainder was retained by the company on account of ad- 
vances made to Joseph Talich. The $131.50 in the Farm- 
ers State Bank was a part of the insurance paid to the bene- 
ficiary. The other policy was for $10,000 and was issued 
by the Omaha life Insurance Company. Subsequent to the 
death of Joseph Talich, his widow assigned the draft she 
received on this last policy to the Citizens Bank of Giltner, 
and later the bank collected on the draft $10,000 and ap- 
plied the proceeds to its own use. Still later, defendant 
brought an action in conversion against the Citizens Bank, 
Archie D. Marvel, John S. Marvel, and George F. Washburn 
for fraudulently having obtained from her the $10,000 
draft and converting the proceeds thereof to their own use. 
In that action she recovered judgment for $11,889.92 with 
interest from November 26, 1924. From this judgment 
all of the defendants appealed. Defendant John 8. Marvel 


VoL. 115] JANUARY TERM, 1927. 241 
_ "~~" Giltner State Bank v. Talich. 


alone superseded the judgment. It is defendant’s interest 
in this judgment which plaintiff now seeks by garnishment 
proceedings to have applied as a payment on its deficiency 
* judgment. 


The defendant assigns generally. as error the findings, 
judgment and orders of the court which subjected her prop- 
erty in the possession of the garnishees to payment on the 
deficiency judgment. The defendant’s position was brought 
to the attention of the court (1) by a motion to quash the 
garnishment proceedings for the reasons above indicated; 
(2) by a petition and application to open and modify the 
deficiency judgment so as to limit and restrict the liability 
of the defendant to the separate estate held by her on Apri! 
21, 1921; (3) by an application for an injunction restrain- 
ing the plaintiff from subjecting the property in the hands 
of the garnishees to the payment of the deficiency judg- 
ment; (4) by an application to amend and correct the de- 
cree by a nunc pro tunc order so that the execution issued 
on the judgment should run only against the estate of de- 
fendant owned by her April 21, 1921. These several mo- 
tions were overruled by the court. The rulings thereon 
form the bases of the errors assigned. 


Taking the pleadings as a whole, it seems perfectly clear 
that the defendant at the time she executed the notes was 
a married woman. As such, her right to enter into binding 
contracts is only such as the statute has enlarged her com- 
mon-law limitations. It will serve no useful purpose to re- 
view the common-law liability of a married woman upon 
her contracts, and the enlargement of her powers and lia- 
bilities as affected by statutes. The discussion of these 
questions can readily be found in the reported decisions of 
this court. In Kocher v. Cornell, 59 Neb. 315, the question 
now before us is discussed and the general rule announced 
that ‘‘The contract of a married woman can only be en- 
forced against the separate estate which she possessed at 
the date of the contract.” To the same general effect see 
Grand Island Banking Co. v. Wright, 53 Neb. 574; and 
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Marsh v. Marsh, 92 Neb. 189. As against this view, the 
plaintiff has cited a number of our own decisions, among 
them Tyler v. Winder, 89 Neb. 409, in which it was held 
that a married woman who has no separate estate may make 
a valid contract to compensate an attorney to prosecute or 
defend an action of divorce for her. In Still College and 
Infirmary v. Morris, 93 Neb. 328, it was held that a married 
woman may make a valid contract essential to an educa- 
tional course for herself in Osteopathy though she has no 
separate estate. In Peterson Bros. & Co. v. Gunnarson, 106 
Neb. 29, it was held that where a husband deserts his wife 
and departs from the state with intent to renounce the 
marital relations, leaving the wife without maintenance 
or support, the wife may make a contract as a feme sole, 
and where she so acts is liable on her contracts. Biltwell 
Tire & Battery Co. v. Book, 112 Neb. 647, does not militate 
against the rule in the Kocher case, when viewed in the 
light of the questions discussed in each case. In most of 
the cases just above cited, the question being considered 
related to the liability of the married woman on her con- 
tract, and in none of them is the question discussed as to 
what portion of her property, if any, was subject to ex- 
emption from seizure to satisfy the judgment which might 
be rendered. It will be observed that the contract in ques- 
tion was not made by the defendant with reference to her 
own separate trade, business, or profession, but rather in 
the nature of a surety for her husband. In some of our 
decisions, it might appear from a casual reading that a con- 
trary view had been taken from the principle announced 
in the Kocher case, supra, but we think the peculiar facts 
of these cases bring them within an exception to the rule 
in the Kocher case. 


It is the contention of the plaintiff that the judgment 
against defendant being a general judgment is enforceable 
against any or all property which she possessed, regardless 
of when it was acquired. It is also urged that, by failing 
to have the judgment recite that it was enforceable only 
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out of property possessed at the time of the making of the 
notes, she thereby waived her right to insist that her after 
acquired property was not liable for the satisfaction of the 
judgment. We do not agree with this contention. So far 
as the writer is advised, it has been the uniform practice 
in the district courts, in entering a judgment against a 
married woman upon a contract which bound her separate 
estate, to enter a genera] judgment against her, without 
designating the property out of which the judgment could 
be satisfied. The general judgment determines but two 
matters the liability of the judgment debtor and the 
amount of the liability. .The question of what property is 
subject to levy under execution to satisfy the judgment is 
a matter arising subsequently and collaterally, and is not 
affected by the general form of. the judgment, but may be 
determined by matters aliunde, regardless of such general 
form. : 

It is a matter of frequent occurence that a general judg- 
ment against a debtor may not be enforced against certain 
classes of property; for instance, the homestead is exempt 
from execution for a certain amount and under certain 
conditions. A portion of a married man’s wages is exempt, 
likewise the instruments and books of a professional man. 
So it frequently happens, where certain classes of property 
of the judgment debtor, which are exempt, have been levied 
upon by execution, that the courts will interfere and pre- 
vent the sale of property not subject to execution. 

In the case before us, it seems clear that certain property 
of the defendant is sought to be subjected to the payment 
of the deficiency judgment which in law is not liable there- 
for. The only reasons assigned by the plaintiff to sustain 
its action in this regard is that the judgment was general 
in form, and that the defendant did not plead her coverture 
as a defense in the original action, and did not have her 
liability thereon restricted to her separate property owned 
by her at the time of the execution of the notes. It seems 
to us that it would be too narrow a view to hold that, be- 
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cause the defendant did not plead her coverture as a de- 
fense or did not incorporate in the deficiency judgment the 
property out of which the judgment could be satisfied, de- 
fendant must now submit to have her property, which was 
not liable for the payment, taken to discharge the judg- 
ment. 


Taking the record as a whole, it clearly appears that, 
at the time of the execution of the notes, defendant was a 
married woman. The law definitely fixed what portion of 
her property would be liable for the satisfaction of her con- 
tract and limited it to property owned by her at the time 
of the contract. When her property which was not liable 
to be seized was sought to be taken to discharge the de- 
ficiency judgment, it seems to us that it was the proper 
practice to move for a discharge of the garnishment. She 
could preserve her rights by injunction, by motion to quash 
the garnishment, by an application to amend the judgment 
so that it could be satisfied only out of the property held 
by her at the time of the execution of the contract, or by 
other appropriate action. 


Plaintiff discusses at considerable length the question 
whether the defendant is liable for a deficiency judgment 
under her contract. We do not understand that this ques- 
tion is seriously contested by the defendant. The point 
urged by defendant, as we understand it, is not whether she 
was liable for a deficiency judgment, but rather what por- 
tion, if any, of her property is exempt from seizure to sat- 
isfy the judgment. Upon this question, the plaintiff re- 
lies upon Jones v. Knosp, 91 Neb. 224. There is some lan- 
guage used in that case which gives credence to the posi- 
tion taken by plaintiff, namely, that, by failing to plead 
her coverture in the original action, she is now estopped 
from setting up any defense to the judgment. Under the 
peculiar facts of that case, the conclusion reached was 
right; but the rule was perhaps too broadly stated, and so 
far as the doctrine announced therein runs counter to this 
opinion it is overruled. 
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We think the motions of defendant for a nunc pro tunc 
order, is not well taken. The purpose of such an order is 
to make the record speak what was actually done, and not 
for the purpose of having the record show what should have 
been done. In this case the journal entry reflected the 
action of the trial court. 

Upon a review of the entire record, we think the trial 
court erred in failing to quash the garnishment proceed- 
ings, because it clearly appeared that the property sought 
to be seized was acquired by defendant long after the con- 
tract was entered into upon which the judgment was based, 
and was therefore not subject to seizure in satisfaction of 
the deficiency judgment. We are also of the opinion that 
it would have been the proper practice for the court to have 
sustained the motions to open up and modify the judgment 
or have granted an injunction so as to give the defendant 
the relief prayed for by the motions. 

In the view that we have taken, that the after acquired 
property of defendant was not subject to seizure, and it 
appearing that the property in the hands of the garnishees 

was after acquired property, we deem it unnecessary to 
' discuss the further question presented by the defendant 
that the property sought to be reached was exempt as he- 
ing money paid on an insurance policy under the provision 
of section 7881, Comp. St. 1922. 

Upon the question presented by the cross-appeal of the 
plaintiff, the court allowed the attorneys’ lien for the full 
amount prayed for by them. We deem it unnecessary to 
review the testimony on this phase of the case, but in our 
view it fully sustains the findings and judgment of the 
trial court on that question. 

The judgment of the district court, in so far as it requires 
the Farmers State Bank of Aurora to pay into court $131.50 
to be applied upon plaintiff’s deficiency judgment against 
defendant, and in so far as it requires the other garnishees 
to pay into court $5,439.75 to apply in satisfaction of such 
judgment, is reversed and set aside. With respect to the 
other matters, the judgment of the district court is affirmed. 
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The cause is remanded to the distréct court, with directions 
to enter judgment in accordance with this opinion. In 
accordance with the stipulations of the parties, the conclu- 
sions reached are applicable to both cases. 


AFFIRMED IN PART, AND REVERSED IN PART. 


CHRISTINA TALICH, APPELLEE, V. ARCHIE D. MARVEL ET AL.: 
CITIZENS BANK OF GILTNER, APPELLANT. 


FILED FEBRUARY 14, 1927. No. 25050. 


Judgment: ENFORCEMENT. Where a judgment is obtained in a 
county wherein the judgment debtor has sufficient real estate 
out of which the judgment could be satisfied if execution had 
been issued and levied, the judgment creditor has the right to 
file a transcript of the judgment in another county or counties 
and proceed to collect the same by process of execution or 
garnishment, without first having issued execution upon the 
original judgment. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


Hainer, Craft, Edgerton & Fraizer and C. M. Skiles, for 
appellant. 


Fred C. Foster, Thomas, Vail & Stoner, O. K. Perrin and 
S. M. Kier, contra. 


Heard before DEAN, DAY, GOOD, THOMPSON and EBERLY, 

Jd. 
Day, J. 
This is an appeal from a judgment of the district court 
for Douglas county, Nebraska, ordering the Omaha Nation- 
al Bank, garnishee, to pay into court $10,294.86 held by 
that bank to the credit of the Citizens Bank of Giltner, Ne- 
braska, to be applied in payment of a judgment in favor 
of Christina Talich against the Citizens Bank et al. 

The record shows that on August 17, 1923, the Giltner 
State. Bank of Giltner, Nebraska, obtained a judgment in 
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the district court for Hamilton county against Christina 
Talich for $5,957.46 with interest from that date at 10 per 
cent. per annum. The record also shows that on February 
6, 1925, Christina Talich obtained a judgment in the dis- 
trict court for Hamilton county, Nebraska, against Archie 
D. Marvel, John S. Marvel, George F. Washburn, and the 
Citizens Bank of Giltner, Nebraska, for $11,889.92. From 
this latter judgment each of the defendants appealed to 
this court. A supersedeas bond was filed only by John S. 
Marvel. 

The Giltner State Bank issued an execution upon its 
judgment against Christina Talich, which was returned 
nulla bona. Thereafter garnishment proceedings were in- 
stituted by the Giltner State Bank, upon the judgment, and 
served upon the Citizens Bank of Giltner. Upon the answer 
of the garnishee in that action, the trial court ordered the 
garnishee to pay into court $5,439.75 to be applied upon 
the judgment in favor of the Giltner State Bank against 
Christina Talich. Christina Talich superseded the judg- 
ment, appealed to this court, and obtained a reversal of the 
judgment of the district court. For a more detailed state- 
ment of the facts and the decision of this court in that 
case reference is made to Giltner State Bank v. Talich, ante, 
p. 236. 

Christina Talich did not issue execution upon her judg- 
ment against the Citizens Bank, but filed a transcript there- 
of on March 24, 1925, in the district court for Douglas 
county, and on the same day issued an execution upon the 
transcripted judgment, which was returned nulla bona. 
Thereupon garnishment proceedings were instituted and 
process served upon the Omaha National Bank. The 
garnishee answered that it had on deposit to the credit 
of the Citizens Bank of Giltner the sum of $10,294.86. 

The Citizens Bank filed a petition of intervention alleg- 
ing in substance that Christina Talich had obtained a judg- 
ment against the interveners for $11,889.92 which had been 
appealed to the supreme court; that it had been garnished 
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in the district court for Hamilton county, in a certain action 
wherein the Giltner State Bank had recovered judgment 
against Christina Talich, and had been ordered in that 
action to pay into court $5,439.75 to be applied on the judg- 
ment in favor of the Giltner State Bank against Christina 
Talich; that Christina Talich had superseded the order of 
the district and appealed to the supreme court. The Citi- 
zens Bank also alleged that no execution was issued upon 
the judgment obtained by Christina Talich against the Cit- 
izens Bank, although it had real estate in said county of 
the value of $30,000 upon which execution could have been 
levied and satisfied. Christina Talich transcripted the 
judgment from the district court for Hamilton county and 
filed the same in Douglas county and, after issuing execu- 
tion and having the same returned nulla bona, instituted 
the garnishment proceedings herein. 


Upon the trial of the issues presented to the district court 
for Douglas county, the court ordered the Omaha National 
Bank, garnishee, to pay into court $10,294.86, for the bene- 
fit of Christina Talich. The garnishee complied with this 
order. From this judgment the Citizens Bank has ap- 
pealed. 


The appellant urges two main questions as grounds for 
a reversal of the judgment. Jt is urged that our statutes 
do not authorize garnishment proceedings upon a tran- 
scripted judgment where the debt could be collected in the 
county where judgment was obtained by the issue and levy 
of execution. Our statute authorizes a transcript rendered 
in one county to be filed in another county, and when so 
filed it becomes a lien upon the real estate of the judgment 
debtor the same as though the judgment had been original- 
ly obtained in that county. The statute also authorizes the 
judgment creditor, after issuing execution upon the trans- 
cripted judgment, to institute garnishment proceedings to 
enforce the collection of the judgment. The law is founded 
upon the theory that the judgment creditor may have his 
judgment satisfied out of any property of the judgment — 
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debtor he chooses. We know of no law in the state which 
requires a judgment creditor to attempt to satisfy his judg- 
ment out of property of the judgment debtor in the county 
where the origina] judgment was rendered, before the right 
obtains to pursue other property. Of course, there could 
be but one satisfaction of the debt. Under the facts of this 
record, we think the plaintiff was clearly within her rights 
in transcripting the judgment to Douglas county and in- 
stituting garnishment proceedings to collect her judgment. 


It is next urged that the plaintiff by this garnishment 
proceeding, and by a similar proceeding brought in another 
county, has impounded a much larger sum of the Citizens 
Bank’s property than was necessary to satisfy the judg- 
ment, especially in view of the fact that the Citizens Bank 
as garnishee has paid into court $5,439.75 under the order 
of the court in the case of Giltner State Bank v. Talich. 

The record shows that the Omaha National Bank, gar- 
nishee, has paid into court $10,294.86, and in another gar- 
nishment process in Adams county the Bank of Commerce 
has paid into court $991.63. The aggregate of these 
amounts is $11,286.49 and is not sufficient to satisfy the 
plaintiff’s judgment against the Citizens Bank of $11,889.- 
92. 

We do not consider that the item of $5,439.75 paid into 
court by the Citizens Bank to be applied on the judgment 
in favor of the Giltner State Bank v. Christina Talich can 
properly be regarded as a payment in discharge of the debt 
from the Citizens Bank to Mrs. Talich. She had superseded 
the order of the court directing the Citizens Bank to pay 
this amount into court, and on appeal it was held that the 
entire amount in the possession of the Citizens Bank was 
exempt from seizure to pay the judgment of the Giltner 
State Bank against her. Giltner State Bank v. Talich, ante, 
p. 236. 

Considering the entire record, we are satisfied that the 
order and judgment of the district court for Douglas 
county, directing the garnishee to pay into court, for the 
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benefit of Christina Talich, $10,294.86, was correct, and the 
judgment is a 
oo Mg AFFIRMED. 


CHRISTINA TALICH, APPELLEE, V. ARCHIE D. MARVEL ET AL.: 
CITIZENS BANK OF GILTNER, APPELLANT. 


FILED FEBRUARY 14, 1927. No. 25105. 


Case Followed. The issues involved in this case are identical with 


those presented in No. 25050, Talich v. Marvel, ante, p. 246, 
. determined at the present sitting of court. Upon the authority 


in that case, the judgment in the present action is affirmed. 


‘APPEAL from the district court for Adams county: LEWIS 
H. BLACKLEDGE, JUDGE. Affirmed. 


Hainer, Craft, Edgerton & Fraizer and C. M. Skiles, for 
appellant. 


Fred C. Foster and Thomas, Vail & Stoner, contra. 


Heard before DEAN, DAY, GOOD, THOMPSON and EBERLY, 
JJ. 


Day, J. 


The legal question presented in this appeal is the same 
as was involved in Talich v. Marvel, ante, p. 246. In this 
case Christina Talich filed in Adams county a transcript 
of the judgment which she obtained against the Citizens 
Bank in Hamilton county and, after execution thereon in 
Adams county being returned nulla bona, proceedings were 
instituted and served on the Bank of Commerce of Hastings, 
Nebraska. The garnishee answered that it had in its pos- 
session to the credit of the Citizens Bank of Giltner $991.63. 


The issues presented before the trial court were identi- 
cal with those involved in Talich v. Marvel, ante, p. 246. 
The trial court ordered the garnishee to pay into court 
$991.63 to be applied upon the judgment held by Mrs. Talich 
against the Citizens Bank.. The garnishee complied with 


VoL. 115] JANUARY TERM, 1927. 251 


Davis v. Meyer. 


this order. From this judgment the Citizens Bank has ap- 
pealed. 
Upon the authority of Talich v. Marvel, ante, p. 246, the 
judgment of the district court is 
AFFIRMED. 


NANNIE I. DAVIS, APPELLEE, v. OTTO H. MEYER, APPELLANT. 
FILED FEBRUARY 14, 1927. No. 24605. 


1. Pleading: DEMURRER: WAIVER. “Where a party demurs to 
a petition because several causes of action are improperly 
joined, but answers over after an adverse ruling thereon, and 
goes to trial on the merits of an issue he has elected to join, 
he waives the error, if any, in such ruling.” Genho v. Jackson, 
99 Neb, 1. 


2. Libel and Slander: Worps Not ACTIONABLE PER SE. Words, 
spoken and published of another, are not, ordinarily, slanderous 
and actionable per se, unless they impute to the person of whom 
spoken the commission of a crime, or subject him to public 
ridicule, ignominy or disgrace. 


3. : An alleged utterance that plaintiff is a half- 
breed Mexican is not such a charge as subjects the person, of 
whom it is spoken, to public ridicule, ignominy or disgrace, and 

; is not, therefore, actionable per se. 

4. EVIDENCE. ADMISSIBILITY. In an action for slander, 


it is error to permit the plaintiff to testify, over objection, that 
there are rumors in the neighborhood, similar to the utterances 
charged to have been made by the defendant, when there is 
no evidence that the defendant uttered the words, or that such 
rumors are attributable to him. 
APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Reversed. 


Claude S. Wilson, Albert S. Johnston and John J. Led- 
with, for appellant. 


George E. Hager, contra. 


Heard before ROSE, DEAN, DAY, GoopD, THOMPSON and 
EBERLY, Jd. 
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Goon, J. 

This is an action for damages. Plaintiff in her petition 
declared upon four separate causes of action; the first and 
second being for assault, the third for malicious prosecu- 
tion, and the fourth for slander. To this petition a demur- 
rer for misjoinder of causes of action was interposed and 
overruled. Defendant then filed an answer in the nature 
of a general denial. A trial of the issues to the court and 
jury resulted in a verdict for $700 in favor of plaintiff on 
the fourth cause of action, and finding for defendant on the 
other causes of action. Defendant appeals. 

The propositions relied on for reversal are: (1) Error 
in overruling defendant’s demurrer to the petition; (2) 
that the pleadings and evidence will not support a judgment 
for plaintiff on the fourth cause of action; (3) error in the 
admission of evidence and (4) that the verdict is excessive. 

The error, if any, in overruling defendant’s demurrer to 
the petition is not now availing as a ground for reversal. 
Defendant did not stand upon his demurrer, but answered 
over. It is held in Genho v. Jackson, 99 Neb. 1: “Where a 
party demurs to a petition because several causes of action 
are improperly joined, but answers over after an adverse 
ruling thereon, and goes to trial on the merits of an issue 
he has elected to join, he waives the error, if any, in such 
ruling.”” This has long been the rule in this state. 

The second assignment of error relates to the sufficiency 
of the pleadings and the evidence to support a judgment for 
plaintiff on the fourth cause of action. In this cause of 
action, being for slander, the gist of the charge is that de- 
fendant maliciously spoke and published of and concerning 
the plaintiff the following false and defamatory matter: 
That she was a half-breed Mexican and had shot and killed 
a man in Oklahoma, meaning that the plaintiff was guilty 
of the crime of murder. Defendant contends that calling 
the plaintiff a half-breed Mexican, even if false, is not 
slanderous per se, and, since no innuendo is charged in that 
respect, the words are not actionable. 
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It is a familiar rule in this state, and we think in most 
jurisdictions, that words, spoken and published of another, 
which are not obviously defamatory, will not support an 
action for damages, unless, by innuendo or otherwise, spe- 
cial damages are pleaded and proved. It is not every false 
charge against an individual which is sufficient to sustain 
an action for damages. Unless facts are pleaded and proved 
which show that plaintiff has sustained actual damages, 
there can be no recovery if the language used is not action- 
able per se, and, in order to be actionable per se, it must 
impute to the person the commission of a crime or subject 
him to public ridicule, ignominy or disgrace. World Pub- 
lishing Co. v. Mullen, 43 Neb. 126; Callfas v. World Pub- 
lishing Co., 98 Neb. 108; Geisler v. Brown, 6 Neb. 254; 17 
R. C. L. 2638, see. 3. 


The charge that plaintiff is a half-breed Mexican amounts 
to no more than charging that she is a Mexican of. half- 
blood. We are not aware that any court or authority can 
be found which holds that charging another with being a 
Mexican of either whole or half-blood is slanderous per se. 
It is true that in some of the southern states it has been 
held actionable to charge a white person with being a negro 
or having negro blood in his veins. It must be remem- 
bered, however, that these decisions were rendered at a 
time when most of the negroes in the south were slaves, 
and to charge a white person with being a negro or having 
negro blood was, in effect, to charge him with not being 
a free man, but one either in bondage or born of parents 
who were in bondage. It is true that in many of the south- 
ern states, even at this time, the negro is subject to marked 
social] and legal discrimination. Separate schools and sep- 
arate compartments on trains are provided for him, and he 
is not permitted to intermarry with the white race. In 
this state marriage between a white person and one pos- 
sessing one-eighth or more negro blood is prohibited. 
Comp. St. 1922, sec. 1491. No such restriction applies to 
the citizens of Mexico. The Mexicans are not of the black 
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or yellow race. According to the International Encyclo- 
pedia, about 19 per cent. of the population of Mexico are 
pure white, 38 per cent. Indians, and 43 per cent. of mixed 
blood. Within the boundaries of Mexico are represented 
nearly if not all of the really cultured races of the western 
hemisphere. It is not perceived that calling one a Mexican 
can, in any manner, subject him to public ridicule, ignominy 
or disgrace, any more than it would to call him a half-breed 
German, Swede, or Canadian. We hold that the words are 
not actionable per se. 

The second part of the charge, namely, that the defend- 
‘ant had said of the plaintiff that she had shot and killed 
a man in Oklahoma, meaning thereby that she had com- 
mitted murder, imputes to the plaintiff the commission of 
a crime, which, if sustained by competent evidence, would 
justify a recovery. The only evidence to which our atten- 
tion has been called, which relates even remotely to this 
charge, is that of one witness who testified that in a con- 
versation defendant said of the plaintiff: “Well, he said 
he understood that shooting was tolerated in the south, but 
he did not see how they could get by with it here.’’ There 
is evidence in the record tending to show that plaintiff had 
shot at defendant a short time prior to this conversation, 
and it is plain that the conversation related to this circum- 
stance. But this is far from supporting the charge in the 
petition. Evidence was introduced, over objection, that 
there were rumors in the neighborhood that plaintiff had 
shot and killed a man in Oklahoma prior to her coming to 
Nebraska, but there is nothing in the record to show that 
such language was spoken by defendant about the plaintiff, 
or that the rumor was due to anything said by defendant. 
There is no competent evidence in the record that defendant 
ever uttered words which would impute to the plaintiff the 
commission of a crime. 

It follows that the first part of the charge in the fourth 
cause of action is insufficient to justify a recovery, and that 
the second part is not sustained by the evidence. 
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Over defendant’s objection, plaintiff was permitted to 
testify that there were rumors in the, neighborhood: that 
She had shot and killed a man in Oklahoma. Since the 
record fails to show that defendant ever uttered the words, 
or that the rumor was attributable to him, it is too.plain 
to admit of argument that such evidence was a al 
admitted. : ae Bag 

For the reasons given, the judgment of the district court 
is reversed and the cause remanded. 

. REVERSED. 

Note—See Libel and Slander 17 R. C. L. 414; 36 C. J. 
1150 n. 74, 1152 n. 1, 1165 n. 35, 40, 1203 n. 46; 37 C. J. 
36 n. 26, 69..n. 46, 73 n. 22, 74.n. 44. sr wake 


CREISTING TALICH, APPELLEE, V. ARCHIE D, MARVEL ET AL., 
APPELLANTS. 


FILep FEesRuary 14, 1927. No. 24639. 


1. Conspiracy: Proor. A charge of conspiracy, as in this case, 
may be sustained by proof of surrounding facts and circum- 
stances. 


2. Conversion. “Any distinct act of dominion wrongfully exerted 
over one’s property in denial of his right is a conversion.” 
Starr v. Bankers Union of the World, 81 Neb. 377. 


PRINCIPALS. In wrongful conversion, each and all 
knowingly participating therein, or who, with knowledge, 
benefit by its proceeds in whole or in part, are principals. 


4. Principal and Agent: Duty or AGENT: PRESUMPTION. It is 
the duty of an agent to disclose to his principal each material 
fact gained by him pertaining to the subject of his agency, and, 
unless the contrary is shown, he will be presumed to have com- 
plied with such duty. 


5. Notice. “Where one is put upon inquiry, he is to be charged 
with notice of all such facts as he would have learned by reason- 
able inquiry.” Cooper v. Newman, 45 N. H. 339. 


6. Evidence: FAILURE TO TESTIFY: PRESUMPTION. In the trial 
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of a civil action, after the plaintiff has introduced evidence 
tending to prove his case, if the defendant fails to testify to 
matters peculiarly within his knowledge necessary to his de- 
fense, a presumption exists that his -testimony, if produced, 
would militate against his interest, which presumption may be 
considered by the court or jury trying the case in determining 
the facts proved. 


APPEAL from the district court for Hamilton county: 
LOVEL S. HASTINGS, JUDGE. Affirmed. 


Hainer, Craft, Edgerton & Fraizer and C. M. Skiles, 
for appellants. 


Fred C. Foster and Thomas, Vail & Stoner, contra. 


Heard before Rose, DEAN, Day, GooD, THOMPSON and 
EBERLY, JJ. 


THOMPSON, J. 

This action was brought in the district court for Hamil- 
ton county by appellee, hereinafter called plaintiff, against 
appellants, hereinafter called defendants (unless for rea- 
sons separately named), to recover $10,000 with interest 
for the wrongful conversion by them of a draft for $10,000 
issued by the Omaha Life Insurance Company to plaintiff 
in payment of a policy written by it on the life of her hus- 
band, Joseph Talich, wherein she was named as beneficiary. 
After the issues were duly joined, the case was tried to a 
jury, and a verdict returned in favor of the plaintiff for 
$11,889.92, and against all of the defendants, on which 
judgment was entered. Seeking reversal thereof, defend- 
ants have appealed, John S. Marvel alone superseding the 
judgment. 


As above indicated, the action is one seeking judgment 
for wrongful conversion. However, the defendants insist 
that it is one for rescission. Neither the pleadings nor 
the evidence sustain such a contention. 


As to the challenge that the judgment is not sustained 
by the evidence: The substance of the claim of plaintiff 
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fairly stated, and so far as is necessary for our considera- 
tion, is: That the defendants wrongfully conspired to and 
did, by duress, coercion, and wrongful influences by them 
designedly exercised, procure plaintiff to indorse her name 
on the back of such draft, and to permit such draft in such 
condition to remain in their possession, and that after- 
wards, without plaintiff’s knowledge or consent, such de- 
fendants, in furtherance of such wrongful design and pur- 
pose, converted the same to their own use, to her damage 
in the sum of $10,000 and interest; and further that, in 
pursuance of such design, such defendants procured to be 
delivered to plaintiff certain notes, none of which she had 
signed, which computed with interest equalled the face of 
such draft, which notes were tendered back to defendants 
and by them refused, and for the purpose of such tender 
plaintiff brings such notes into court. 


The substance of the claim of the defendants, save and 
except John S. Marvel, is: That such draft was obtained 
by them under and by virtue of an agreement voluntarily 
entered into by and between them and the plaintiff, by the 
terms of which she was to and did indorse and deliver to. 
them the draft, and in consideration thereof they delivered 
to her the indorsed notes in question; that each defendant 
acted for himself without a common design or purpose other 
than that each desired to collect the respective debts owing 
them; and further that John S. Marve] was not personally 
present. 


As to the claim of John 8. Marvel, he interposes a gen- 
eral denial to each and every allegation contained in plain- 
tiff’s petition. 

There is an acute and striking conflict in the evidence as 
to just how the indorsement of such draft was procured to 
be made, and as to how and for what purpose the draft was 
left in the possession of the defendants. The record is vo- 
luminous. To attempt an analysis thereof, or to fairly quote 
therefrom, would be to extend this opinion beyond proper 
limits, and would serve no useful purpose. A careful con- 
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sideration of such record convinces us that the evidence 
amply sustains the contentions of the plaintiff and each 
thereof as hereinbefore stated, and fully supports the find- 
ings of the jury as covered by its verdict. 


In arriving at this conclusion, we have not been unmind- 
ful of the separate challenge urged by John S. Marvel, and 
neither have we been unmindful of the law applicable to the 
facts disclosed by the record as to each and al] of the de- 
fendants; but, we have recognized that, in order for such 
acts to constitute conversion, they must be positive and 
must be tortious, as held by us in Colley v. Chicago & N. W. 
R. Co., 107 Neb. 864. ‘Any distinct act of dominion wrong- 
fully exerted over one’s property in denial of his right is 
a conversion.” Starr v. Bankers Union of the World, 81 
Neb. 377-380, “All are principals in conversion, and every 
person who knowingly aids and abets another in the con- 
version of the property of a third person is liable to such 
third person for the value of the property so converted.” 
Osborne Co. v. Piano Mfg. Co., 51 Neb. 502. “Any wrongful 
influence designedly exerted by an interested party and pro- 
ducing a condition of mind that deprives the other party of 
the exercise of his free will may amount to duress and in- 
validate a contract signed while the influence prevails.” 
Farmers State Bank v. Dowler, 112 Neb. 262. 


Also, in our determination, we have considered the de- 
fendant John S. Marvel’s claim, in substance, that the 
record is without evidence connecting him with such con- 
spiracy, and that he not being present is not holden for 
damages. He was the president of the defendant bank, 
as well as of the Bank of Commerce at Hastings, the cash- 
iers of which banks were the active participants in the 
carrying out of the plan, and as such as well as individually 
were personally interested in seeing that the notes were 
taken up, as was John S. Marvel; that on receipt of the 
draft John S. Marvel was given full credit on his own in- 
dividual account in the Giltner bank for the full amount of 
his note, $834.30, and interest,'making a total of $953.30; 
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and defendant Washburn was given credit for the note and 
interest held by him for the use of himself and one Feagan, 
amounting to the sum of $618.70; that these and the other 
notes going to make up the total of those hereinbefore re- 
ferred to were indorsed without recourse, and, without any 
authority from the plaintiff, placed in the hands of her son 
(save and except the note of John S. Marvel which was sent 
to her by mail from Hastings two days later), and such 
draft turned over to the Bank of Commerce, without plain- 
tiff’s knowledge or consent, as a credit to the bank of Gilt- 
ner, on account of certain transactions existing between 
such banks, all of which facts were then spread upon the 
records of the banks, respectively, as their interests ap- 
peared. As stated, Marvel was the president of each of 
such banks, and the banks were present and active in the 
transaction by and through their respective cashiers. 
These cashiers were also the authorized agents of such 
Marvel in the collection of his note, if not in the entire 
transaction. Hence, by reason thereof and the reflected 
facts hereinbefore stated, he is chargeable with notice, at 
least of facts sufficient to put him upon inquiry. Then, he 
retains such proceeds and rests his defense solely on a de- 
nial of the allegations of plaintiff’s petition, he makes no 
offer to return the money even after the petition had 
warned him of how and when the money was received, and 
he does not even testify in support of his own answer, nor 
does he explain or offer to explain his receipt and retention 
of the money. Having knowingly benefited by the proceeds 
realized from such conversion, he becomes and is a princi- 
pal. 

As to his operating through his agents, and his receipt 
and retention of the money, we find the following authori- 
ties instructive: 38 Cyc. 2054, 2055; Pearlman v. Snitzer, 
112 Neb. 185; Cooper v. Newman, 45 N. H. 339; Evans v. 
State Nat. Bank, 24 Fed. 325; Jones v. Minnesota & Man- 
itoba R. Co., 97 Minn. 232; Canifax v. Chapman, 7 Mo. 
175; Banks v. Windham, 7 Ala. App. 616; Western Union 
Telegraph Co. v. Franklin Construction Co., 70 N. H. 37. 
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As to the failure of John S. Marvel to testify: In the 
trial of a civil action, after the plaintiff has introduced evi- 
dence tending to prove his case, if the defendant fails to 
testify to matters peculiarly within his knowledge neces- 
sary to his defense, a presumption exists that his testi- 
mony, if produced, would militate against his interest, 
which presumption may be considered by the court or jury 
trying the case, in determining the facts proved. Copper- 
thite v. Loudoun Nat. Bank, 111 Va. 70; Bonelli v. Burton, 
61 Or. 429; Carson v. Mott Iron Works, 117 Va. 21; Sum- 
mers v. Keller, 152 Mo. App. 626; Jenner v. Shope, 205 N. 
Y. 66; Meyer v. Minsky, 112 N. Y. Supp. 860. 

The necessity for, as well as the application of, the fore- 
going rule is apparent when considering a case like this, 
as the proof of an agreement to enter into a conspiracy rests 
in the first instance solely in the minds of the would-be con- 
spirators; hence, one not a party thereto must rest his case 
largely on the proveable surrounding facts and circum- 
stances. , 

Defendants have called our attention to other assign- 
ments of alleged error which we have not discussed herein, 
but which, upon examination, we conclude are without 
merit. The defendants have had a fair trial. The judg- 
ment of the district court is without reversible error, and is 
therefore in all things, 

AFFIRMED. 


THEODORE KNAAK, APPELLEE, V. LESLIE B. BROWN ET AL.: 
HERMAN STATE BANK, INTERVENER, APPELLANT. 


FILED FEBRUARY 14, 1927. No. 24368. 


1. Dismissal. A “dismissal’’ after final submission of a case to a 
jury or to a court, where trial is by the court, to be effective, 
must be by leave of court and upon its order, which order is 
required to be entered on its journal. 


2. Judgment: SATISFACTION: AVOIDANCE. A “satisfaction of 
judgment” is but a receipt, and like a receipt, in the absence 
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of intervening equities, may be explained or avoided by satis- 
factory evidence that payment was not, in fact, made, or, though 
made, satisfaction has become inoperative by reason of reversal 
of judgment, the vacating of sale, or any other cause rendering 
it inequitable for the defendant to avail himself of the entry 
of satisfaction. 


3. Lien. A judgment lien on real estate attaches only 
to the actual interest of the judgment debtor therein, and is 
subject to al] the then existing equities thereto, whether of 
record or not. 

4, SATISFACTION: REINSTATEMENT. Evidence examined, 


and held that, the intervener, Herman State Bank, not having 
changed its position. in reliance upon the entry of satisfaction 
set forth in this opinion, plaintiff is entitled to have such entry 
vacated and his decree of foreclosure reinstated as of date 
of its origina] rendition. 


5. Action of the district court in setting aside a certain sheriff’s 
sale, the confirmation thereof, and sheriff’s deed issued pursuant 
thereto, approved. 


APPEAL from the district court for Cedar county: Guy T’. 
GRAVES, JUDGE. Affirmed, and remanded, with directions. | 


J. A. Singhaus, for appellant. 
P. F. O’Gara, contra. 


Heard before ROSE, DEAN, DAY, GOOD, THOMPSON and 
EBERLY, JJ. 


EBERLY, J. 

This was originally the usual action to foreclose a pur- 
chase money mortgage upon a certain business property 
situated at Coleridge, Cedar county, Nebraska, brought by 
Knaak, as plaintiff, against Leslie B. Brown et ux. and 
Floyd Van Valin et ux. as sole defendants. The Herman 
State Bank sought to intervene after decree of foreclosure 
was entered, statutory stay thereof taken, and after a 
claimed dismissal had been entered by plaintiff, followed by 
his motion to vacate the same and reinstate decree of fore- 
closure. The allegations of the bank’s amended petition in 
intervention were placed in issue by appropriate pleadings, 
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and upon hearing thereof by the district court for Cedar 
county, June 16, 1924, relief was denied and the petition 
of intervention dismissed. This order was journalized June 
18, 1924. This last named order only the intervener super- 
seded and from it an appeal is prosecuted. In its assign- 
ment of error contained in its brief, intervener adds a 
further assignment covering the denial by the trial court 
of its motion to set aside an order made in said cause, De- 
cember 14, 1923, setting aside the dismissal of said action 
and reinstating said decree of foreclosure. No motion for 
new trial was filed, and the cause is here for trial de novo. 


A brief recital of certain facts of the transaction may 
assist in properly presenting the question requiring our at- 
tention: Brown and wife executed the mortgage fore- 
closed. At the time of the entry of the decree of fore- 
closure, Van Valin had become the owner of the’ property 
by purchase from Brown, and under the terms of his con- 
veyance had assumed, as part of the consideration, the pay- 
ment of the mortgage debt, and was in possession of the 
property. About the time of the expiration of the statutory 
stay, Van Valin made an application to the Occidental 
Building & Loan Association of Omaha for a loan on the 
mortgaged premises which, to the extent of $2,500, was, 
at least, conditionally accepted by that company. Notes 
and mortgage evidencing that amount were forwarded to 
Van Valin and wife, executed by them, and this mortgage 
recorded by the loan company. 


Contemporaneous with these negotiations an agreement 
for settlement of the foreclosure decree had been arrived 
at. In accordance therewith, Van Valin prepared a check 
for the sum of $500 payable to Knaak, a note of $660.75 
secured by a chattel mortgage, likewise payable to Knaak, 
and had placed these instruments in possession of Mr. Gray, 
a banker, trusted by both parties. Under the arrangement 
between Van Valin and plaintiff Knaak, upon the expected 
receipt of the proceeds of the $2,500 loan, Mr. Gray was 
to deliver the same, together with the $500 check, the note 
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of $660.75, and chattel mortgage securing the same, to 
Knaak, who was thereupon to execute a proper satisfaction 
of his decree of foreclosure. The foregoing constituted the 
substantial terms of the settlement agreed upon. 

It was discovered, however, that the requirements of the 
loan company were such that it was necessary for Knaak 
to release the decree of foreclosure of record before the pro- 
ceeds of the $2,500 loan would be paid over by the loan 
company. To accomplish this purpose the following entry 
was made by Knaak’s attorney upon the appearance docket 
of the district court for Cedar county, page 44: “Settled 
and dismissed April 3, 1923, by order of P. F. O’Gara, at- 
torney for plaintiff. P. F. O’Gara. D. F. Crouch, Clerk. 
April 4, 1923, received of P. F. O’Gara, $19.30 bal. costs in 
this case. D. F. Crouch, Clerk.” 

The Occidental Building & Loan Association reconsidered 
_and concluded to decline to make the loan, and refused to 
pay over the money represented by the mortgage of $2,500 
and the note of that amount it had received. These papers 
were returned to the makers with a release of its $2,500 
mortgage recorded by it on April 25, 1923. Owing to the 
impossibility thus created, the settlement agreement be- 
tween plaintiff and defendant was never carried out, and 
no delivery thereunder was ever made by Gray to Knaak 
of the property herein referred to. 

It appears that on April 21, 1923, in a cause that had 
been pending in the district court for Washington county, 
Nebraska, wherein the Herman State Bank was plaintiff, 
and Floyd Van Valin was defendant, a judgment for a de- 
ficiency was entered against Van Valin and in favor of the 
bank for $2,753.60. A transcript of this judgment was filed 
in the district court for Cedar county on April 24, 1923. 
At the time of the filing of the transcript the record dis- 
closed the unreleased $2,500 mortgage in favor of the loan 
association as a first lien on the premises. The result of 
the recording of the release by the loan association was to 
make the judgment of the Herman State Bank, so far as 
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the records were concerned, an apparent first lien on the 
premises in suit. On August 20, 1928, and during the 
March, 1923, term of the district court for Cedar county, 
Nebraska, Knaak filed a motion in his foreclosure case, hav- 
ing for its declared object and purpose that the “dismissal” 
hereinbefore set out “be vacated of record, and that said 
cause be fully and completely reinstated, and that the de- 
cree of foreclosure be declared to be of full force and effect.” 
Neither Van Valin nor any of the defendants oppose this 
motion. On September 4, 1928, the Herman State Bank, 
by petition of intervention, sought to interpose objection 
to this motion. The allegations of this petition of inter- 
vention were controverted by pleadings of the plaintiff 
Knaak. 

On December 14, 1923, “it being a day of the regular De- 
cember, A. D. 19238, term of the district court, in and for 
Cedar county, Nebraska,” the district court heard the mo- 
tion of Knaak to set aside, cancel and hold for naught the 
entry on the appearance docket hereinbefore quoted, and, 
by its order of that date, canceled and annulled the entry 
and reinstated the decree of foreclosure in full force and 
effect. 

On January 5, 1924, the Herman State Bank filed a mo- 
tion to set aside this order made on December 14, 1923, “for 
the reason that said entry was secured by plaintiff of said 
order on December 14, 1928, without notice to intervener 
of the time when said motion would be taken up for hear- 
ing by said court, and with full knowledge on the part of 
plaintiff that said intervener was depending upon said 
plaintiff securing an order fixing a time for hearing there- 
on, and advising said intervener when to be present.” This 
motion of the bank to set aside the order of December 14, 
1923, was heard and denied by the district court on March 
3, 1924. It may be said in passing that the evidence before 
the court upon the hearing of the motion of Knaak to rein- 
state the decree which was sustained by the order of De- 
cember 14, 1973, as well as evidence received on the hear- 
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ing of the motion of intervener bank to set aside the decree 
of December 14, 1928, which was denied March 3, 1924, 
is not preserved in the record. 

On June 16, 1924, a further hearing was had in the case 
of Knaak v. Van Valin et al. on issues formed by the amend- 
ed petition of intervention filed in behalf of the Herman 
State Bank, the answer and cross-petition of plaintiff 
Knaak thereto, and reply of bank. The district court’s de- 
cision following, which has already been set out, furnishes 
the basis of intervener’s appeal. The crux of appellant’s 
complaint is the cancelation by the district court of the en- 
try of April 3, 1928, a copy of which has been set out. 

The parties and district court alike, in the record, refer 
to the entry of April 3, 1923, as “dismissal,” “settlement 
and dismissal,” etc. It is obvious, however, that the true 
nature and legal effect of the entry in question must be 
determined by its substance and is not at all affected by 
what the parties may call it. In substance, it fails to con- 
form to the requirements of a “dismissal.’”’ Indeed, in the 
absence of statute conferring statutory powers to dismiss 
upon parties, the general rule undoubtedly is that discon- 
tinuance must be by leave of court, express or implied, and 
upon its order, and that a dismissal cannot be accomplished 
by the mere act of plaintiff alone, and particularly after 
trial and verdict, it being considered that the granting or 
refusal of leave to dismiss, discontinue, or take nonsuit, 
is a matter of practice to be exercised at the discretion of 
court with reference to the rights of both parties. 

Our Civil Code provisions, so far as applicable to a pro- 
ceeding after final judgment or decree, are in strict con- 
formity with the rule above. Comp. St. 1922, secs. 8598, 
8599. 

Under the express provisions of our statutes, an order 
of dismissal must be made by the court and must be entered 
upon the journal of the court. Comp. St. 1922, sec. 8952. 
No such entry appears in this record. 

In a ease involving the principle controlling here, the 


266 NEBRASKA REPORTS. [Von. 115 


Knaak v. Brown. 


supreme court of California said that the filing of the writ- 
ten statement of abandonment, and the clerk’s entry in the 
register of actions, does not, under the Code of Civil Proce- 
dure of California, sec. 581, operate as a dismissal of the 
action if no judgment of dismissal was ever made or entered 
by any order of the court made in relation to the matter of 
abandonment. Barnes v. Barnes, 95 Cal. 171, 16 L. R. A. 
660; Rochat v. Gee, 91 Cal. 355. The reason upon which 
the California decisions are based is that under their code 
“the filing of the paper referred to was, in effect, an order 
for a dismissal of the action, and would have been sufficient 
authority for the clerk to have entered a judgment of dis- 
missal; but until the entry of such judgment the court re- 
tains jurisdiction of the case.” Upon this particular branch 
of the case, it may be said in conclusion, giving the words 
of the entry on the appearance docket at page 44 all rea- 
sonable force and effect, the entry amounts to no more than 
competent evidence upon which an order to dismiss might 
have been entered by the court, but which, in fact, it 
appears, never was made. 


It is plain, however, from the substance of the entry, 
that its object was to secure a discharge and satisfaction 
of record of the decree of foreclosure. As our Civil Code 
defines a judgment as the final determination of the rights 
of parties in an action, the entry may be properly termec 
a “satisfaction of judgment.” 

In this connection it may be noted that section 9508, 
Comp. St. 1922, in terms, requires the clerk of the district 
court to keep at least eight books, of which the “judgment 
record” and “journal” are each, one; that section 9509, 
Comp. St. 1922, provides in part; “And whenever any judg- 
ment is paid off and discharged, the clerk shall enter such 
fact upon the judgment record in a column provided for 
that purpose.” 

The record being silent on the question of any entries 
being made by the clerk of the district court, except as 
shown in the record, the presumption obtains that none 
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were made. There being no statutory authority for the en- 
try of a satisfaction of judgment in the appearance docket, 
and there being an absence of any other order or entry 
satisfying said judgment, do we have before us a satisfac- 
tion of judgment (or decree) such as contemplated by law? 
Manker v. Sine, 47 Neb. 736. 


Waiving this point and assuming the “satisfaction of 
decree” is properly entered, still, “Relief may be had, in 
a variety of forms, when a judgment appears from the 
record to be satisfied, but the entry of satisfaction was in- 
duced by fraud, mistake, inadvertence, or any other cause 
not producing an actual satisfaction nor precluding the 
plaintiff from pursuing appropriate remedies to reinstate 
hie judgment. *** But the remedy usually resorted to 
is by motion in the origina] action for an order canceling - 
the entry or return of satisfaction and directing execution 
to issue for so much of the judgment as remains unpaid.” 
2 Freeman, Judgments (5th ed.) sec. 1166. Williams v. 
Miller, 249 Fed. 495; Galway v. City of Chicago, 207 tI}. 
App. 304; Chicago, S. B. &N. 1. R. Co. v. Dunnahoo, 63 Ind: 
App. 237; Farmer & Sons v. Sasseen, 63 Ia. 110; McNeal v. 
Hunt, 6 Kan. App. 670; Magwire v. Marks, 28 Mo. 193; 
Boynton v. Boynton, 186 Mo. App. 713; Sneary v. Nichols 
& Shepard Co, 70 Okla. 133; Leonard v. Ross, 56 Okla. 118; 
Sims v. Campbell, 1 McCord Eq. (S. Car.) * 53; Freeman, 
Executions (3d ed.) sec. 538. See Hinkins v. United States 
Fuel Co., 58 Utah, 327. 


The time for the motion is not governed by the statute 
requiring motions for relief from a judgment or other pro- 
ceeding taken against a party through his mistake, inad- 
vertence, surprise or excusable neglect. Acme Harvester 
Co. v. MaGill, 15 N. Dak. 116. 

‘In fact, an entry of satisfaction is but a receipt, and like 
a receipt may be explained or avoided by satisfactory evi- 
dence that payment was not, in fact, made, or, though made, 
satisfaction has become inoperative by reason of. reversal 
of judgment, the vacating of sale, or any other cause, ren- 
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dering it inequitable for the defendant to avail himself of 
the entry of satisfaction. Stewart v. Armel, 62 Ind. 598; 
Dane v. Holmes, 41 Mich. 661; Boynton v. Boynton, 186 
Mo. App. 713; Marx v. Valley Stone Co., 147 N. Y. Supp. 
519; Reynolds v. Magness, 24 N. Car. 26; Farmer & Sons v. 
Sasseen, supra; Wallace v. Berdell, 105 N. Y. 7. 


Thus, in case of absence or failure of consideration, the 
entry may be vacated, as where the consideration for the 
satisfaction was a deed believed to be good, but, in fact, 
worthless. Reed v. Fisher, 90 Neb. 697; Boynton v. Boyn- 
ton, supra; Winter v. Kansas City Cable R. Co., 73 Mo. App. 
1738. . 

True, a court is not bound to set aside on motion a sat- 
isfaction voluntarily entered, though without consideration, 
and will not do so to the injury of an innocent third person 
who has acted on the strength of the record, as in the case 
of a bona fide purchaser of property who became such when 
the judgment appeared by record to be satisfied. 

But, in the instant case, the district court, on considera- 
tion of the evidence which is not before us, on December 14, 
1928, set aside and annulled this entry. At a later time, 
and at a hearing which resulted in a judgment from which 
the appellant bank now complains, there was an attempt 
to have reinstated the entry thus canceled and annulled. 
However, the intervener bank wholly failed to show that it, 
in any manner, changed its position in reliance upon the 
record, or that it occupied the position of an innocent third 
party who had acted on the strength of the record. 

Indeed, this bank, by the filing of its transcript, obtained 
a lien. But its lien attached only to the actual interests of 
the judgment debtor, Van Valin, in the mortgaged premises, 
and was subject to all existing equities, whether of record 
or not. Judgment lien merely conferred the right to levy 
upon the property in litigation here to the exclusion of all 
other adverse interests subject to the judgment. Metz v. 
State Bank of Brownville, 7 Neb. 165; Doe v. Startzer, 62 
Neb. 718; First Nat. Bank of Falls City v. Edgar, 65 Neb. 
340; Harral v. Gray, 10 Neb. 186; Pearson v. Davis, 41 Neb. 
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608; Roberts v. Robinson, 49 Neb. 717; Chicago, B. & Q. R. 
Co. v. First Nat. Bank of Omaha, 58 Neb. 548. 


“A judgment lien is, in equity, but a charge on the title 
held by the defendant when the lien attaches, or which is 
subsequently acquired. It can only hold the legal estate sub- 
ject to the equity. ‘It is well settled that a judgment lien 
or the land of the debtor is subject to every equity which 
existed against the debtor at the rendition of the judgment ; 
and courts of equity will always limit the lien to the ac- 
tual interest of the judgment debtor.’ *** Thus, if 
through an innocent mistake the holder of a trust deed has 
released it as to more of the land than was intended, the 
lien of an intervening judgment is subject to the equitable 
right to have the release reformed, notwithstanding a re- 
cital in it of full payment.” 2 Freeman, Judgments (5th 
ed.) sec. 950, and cases cited. Knaak’s judgment was never 
paid. Satisfaction was due to a mistake, and no consider- 
ation for making it was received or given. 


It follows, therefore, that Knaak, as against defendants 
and intervener, is entitled to a cancelation or vacation of 
the entry of April 3, 1923, and a complete reinstatement of 
his decree of foreclosure as of date of its original rendition, 
as a first and paramount lien on the premises. 


The Herman State Bank is, subject to the rights of the 
plaintiff therein, entitled to a second lien on the premises 
in litigation. 

In so far as the order of June 16, 1924, sets aside and 
annuls the execution sale had on intervener’s judgment, 
the confirmation thereof, and sheriff’s deed issued pursuant 
thereto, it is likewise approved. The sufficiency of the 
pleadings on which this hearing was had is unquestioned 
by either party. The findings are sustained by the evidence 
and are imperative if due recognition is to be accorded the 
maxim, “Actus curie neminem gravabit.” The district 
court, in the proper exercise of the constitutional grant of 
chancery power, is bound to interfere if it perceives that 
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its own process or jurisdiction is about to be used for pur- 
poses which are not consistent with justice. 

We find, however, that the district court did not expressly 
‘determine the amount unpaid upon plaintiff’s decree of fore- 
closure. It is necessary that this be done. In view of the 
present condition of the record, and the fact that during 
the per-dency of this case the rent accruing on the premises 
has been collected by a receiver appointed by. the court, ir 
justice to all parties, the case should be affirmed and re- 
manded solely for the purpose of taking an account and de- 
termining the amount actually unpaid on plaintiff’s decree 
of foreclosure. 

Accordingly, the order entered in this cause on Decem- 
ber i4, 1923, annulling and setting aside the satisfaction 
of decree which appears on appearance docket at page 44, 
as well as the decree made and entered in said cause on June 
16, 1924, appealed from, are in all respects affirmed, and 
the cause is remanded to take an accounting, and for the 
purpose of determining the amount still unpaid upon plain- 
tiff’s decree of foreclosure, and for such other proceedings 
as may be necessary to be had in conformity with this opin- 
ion. 

AFFIRMED, AND REMANDED, WITH DIRECTIONS. 


Tip INMANN ARMSTRONG, APPELLANT, v. CITY NATIONAL 
BANK OF LINCOLN, APPELLEE. 


FILED MarcH 1, 1927. No. 24693. 


APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Affirmed. 


Frank M. Tyrrell, Wilmer B. Comstock and Craven & 
Bickford, for appellant. 


Stewart, Perry, Stewart & Van Pelt, contra. 


Heard before Goss, C. J., DEAN, DAy, GooD, THOMPSON, 
and EBERLY, JJ. 
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PER CURIAM. 

The court has carefully considered the assignments of 
error and the evidence in the record. Under the evidence 
no conclusions could be arrived at with reason other than 
that there is no liability on the part of the defendant bank. 
The jury were fully warranted in arriving at the verdict 
and the errors assigned could not have been prejudicially 
erroneous. 

The judgment of the district court is 

AFFIRMED. 


STATE, EX REL. OQ. S. SPILLMAN, ATTORNEY GENERAL, V. 
CITIZENS STATE BANK OF CHADRON: Fay C. HILL, 
RECEIVER, APPELLEE: JOHN PRITZUSE ET AL., 
CLAIMANTS, APPELLANTS. 


FILED MarcH 1, 1927. No. 25378. 


Appeal: MOTION FoR NEW TRIAL. In actions at law, as well as 
suits in equity, in order that “error of law occurring at the 
trial” may be considered by this court, it is necessary that the 
district court’s attention must have been called to the same by’ 
way of a motion for a new trial. : 


APPEAL from the district court for Dawes county: ROBERT 
R. DICKSON, JUDGE. Affirmed. 


G. T. H. Babcock, Samuel L. O’Brien, and Allen G. Fisher, 
for appellants. 


C. M. Skiles and E. D. Crites, contra. 


Heard before Goss, C. J., ROSE, DEAN, Day, Goon, 
THOMPSON and EBERLY, JJ. 


PER CURIAM. 

In this case ‘the appellants Pritzuse filed a claim with the 
receiver of the Citizens State Bank of Chadron, appellee, 
for the sum of $3,800.17, composed of the following items: 
Taxes paid by them which they claimed should have been 
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paid by such bank by reason of a certain lease, amounting 
to, with interest, $3,235.17, and rent on building, $565, 
and asked that the entire amount be allowed as a preferred 
claim and ordered paid out of the guaranty fund. The re- 
ceiver refused such allowance, and issues were duly joined 
in the district court for Dawes county. Trial was had, and 
judgment rendered allowing the claim as follows: To the 
extent of $250, the same being in full for rentals and or- 
dered paid out of the guaranty fund, and the remainder, 
$3,179.10, allowed as a general claim to be paid out of the 
assets on final distribution, pro rata with other general 
claims, and no more. 


At the close of the evidence claimants asked leave to 
amend their claim so as to include the present worth of the 
lease covering the above rentals, which lease did not expire, 
as claimants alleged, until the lst day of September, 1932, 
which request was refused, and exceptions taken. To re- 
verse such judgment and ruling of the court, claimants 
prosecute this appeal. 

As to the over-ruling of claimants’ request to amend their 
claim: In order that “error of law occurring at the trial” 
may be considered by this court, it is necessary, under our 
uniform holding, that the district court’s attention must 
have been called to the same by way of a motion for a new 
trial. Carmack v. Erdenberger, 77 Neb. 592; Farmers 
Loan & Trust Co. v. Joseph, 86 Neb. 256. This record does 
not disclose the filing of such motion. Further, such 
amendments are addressed to the sound discretion of the 
trial court, and it is only in case of an abuse thereof that 
error may be predicated thereon. Such an abuse is not 
shown. 

It is also insisted that the judgment is not sustained by 
the evidence. A careful consideration thereof, in connec- 
tién with the issues raised by the pleadings, discloses that 
the amount of rentals collectible, as determined by the trial 
court, as well as that of taxes paid by claimants covered by 
the lease, are each fairly supported by the evidence, and 
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sustained by the pleadings. Further, the evidence is quite 
conflicting, and in such a case the findings of the trial court 
are entitled to consideration, such court being advised as to 
the situation of the parties with respect to the property in 
question, and having had the opportunity to observe the 
demeanor of the witnesses at the trial. 


The contention of claimants that the obligation on the 
part of the bank to pay these taxes was assumed by the 
guaranty fund commission and the receiver, respectively, 
under the proved facts reflected by the record is without 
merit, as are also the other alleged errors presented. 


The judgment of the trial court is, in all things, 


AFFIRMED. 


Scotts BLUFF COUNTY ET AL., APPELLEES, v. FIRST 
"NATIONAL BANK OF GERING ET AL., APPELLANTS. 


FIvep Marcu 1, 1927. No. 24979. 


1. Banks and Banking: County Deposits: AcTION AGAINST 
SuRETY. Where a county treasurer deposits public funds in a 
national bank in excess of 50 per cent. of the paid-up capital 
stock of said bank, contrary to section 6193, Comp. St. 1922, 
and the bank furnishes surety bonds in an amount equal to 
the total of such deposits, the entire deposits are within the 
protection of such surety bonds; and where all save one of 
said sureties discharge their full obligations, leaving deposits 
unpaid equal in amount to the face of the bond furnished by 
that one, an action may be enforced against that surety for 
the face of its bond, with interest from the date of its default. 


Derpositor. When a bank gives to one of its depositors 
credit in his pass-book for a chetk drawn by another of its de- 
positors. having on its books ample funds to pay the check, such 
credit is equivalent to a payment of the check so deposited; and 
the depositor of the check is entitled to be considered a depositor 
of the cash represented by the check even though, without 
knowledge or connivance on his part, it was not entered on the 
books of the bank and the money was not further actually 
transferred. 
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APPEAL from the district court for Scotts Bluff county: 
P. J. BARRON, JUDGE. Affirmed. 


Montgomery, Hall, Young & Johnsen, for appellants. 
Mothersead & York, contra. 


Heard before Goss, C. J., DEAN, Day, Goop, EBERLY and 
THOMPSON, JJ. > 


Goss, C. J. 

This is an action by the county of Scotts Bluff and its 
county treasurer, Schmidt, to recover from the First Na- 
tional Bank of Gering and from Globe Indemnity Company, 
hereinafter called the company, the sum of $5,000 and ac- 
crued interest on a certain bond for that sum executed by 
those defendants to secure deposits of county funds. Trial 
to the court resulted in a judgment against defendants for 
the full amount and they appealed. 


The bank had a paid-up capital of: $25,000. To secure 
deposits it had given surety bonds, including that of the 
company, for a total sum of $57,500. On December 31, 1923, 
during all of which day the bank was apparently open for 
business, the bank received from the treasurer for deposit 
a check of one Barton, drawn on the bank and with funds to 
Barton’s credit sufficient to pay it, for $1,274.48. This de- 
posit was entered on the treasurer’s pass-book but, without 
any knowledge or connivance on his part, the deposit was 
not actually credited to his account on the books of the 
bank; the check was placed in an envelope, marked “County 
Treasurer,” where later, when appointed, the receiver 
found it. The bank was taken charge of by the authorities 
and failed to open on January 2, 1924, the next business 
day. The county deposits of record on the books of the 
bank were $55,892.66, without including the Barton check 
of $1,274.48. The total of these two, items is $57,167.14; 
but contractual interest at 3 per cent. on the daily balances 
increased the total deposits to $57,500 or more, if the Bar- 
ton check be considered as a deposit. The other surety com- 
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panies paid the face of their bonds, or $52,500, and suit 
was brought against the company for the full amount of 
$5,000 on the theory that the county deposits totaled eek 500 
or more when the bank closed. 


The company argues, inasmuch as section 6193, Comp. St. 
1922, prohibited the treasurer having on deposit with the 
bank a sum exceeding 50 per cent. of the $25,000 paid-up 
capital of the bank, that the company is liable with all the 
other bonding companies for only its pro rata share of 
$12,500. Questions akin to this have been before this court 
and a contrary principle has been followed. For examples: 
* Notwithstanding section 6193, when a county treasurer de- 
posits public funds in a state bank in excess of 50 per cent. 
of the paid-up capital stock of the bank it was held, in 
State v. Peoples State Bank, 111 Neb. 136, that the entire 
deposit was within the protection of the depositors’ guar- 
anty fund. Where a contract by a state bank to borrow 
_ money in excess of the debt limit authorized by its charter 
has been performed by the lending of money to such state 
bank, it will not be allowed to avoid the payment of its 
notes. State v. Farmers State Bank, 112 Neb. 597. And 
while the law prohibits a state bank from making loans in 
excess of a certain percentage of its paid-up capital stock 
and surplus, yet such loans are frequently made and their 
payment has always been enforced by this court when suit 
has been brought upor the notes. State v. Peoples State 
Bank, 111 Neb. 186. We adopt the same principle here. 
The bank could not defend a suit by the county to enforce 
its claim to deposits on the ground that they exceeded the 
statutory percentage of the bank’s capital. It necessarily 
follows that the surety could not assert such a defense, for 
the engagement of the surety was to pay deposits of the 
county in the bank, if its principal failed to do so. 


Was the Barton check a deposit? The evidence concern- 
ing it, in addition to what is heretofore stated, shows that, 
since the receiver took possession of the bank and found the 
check there, a claim for the full amount of the county de- 
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posits including the check has been filed, and that Barton 
treated the check as paid and filed a claim for the balance 
of his account on deposit when the bank closed. The re- 
ceiver testified that it was his intention to issue to Barton 
a receiver’s certificate for his balance less that check, thus 
treating the check as paid. 


The receiver was right. He took over the bank with 
its rights and liabilities as they stood at the close of busi- 
ness. His legal position is that of the bank. While the bank 
was open and doing business, it received this check and 
credited it in the depositor’s pass-book in the usual way. | 
No duty rested upon the treasurer to see that the bank 
credited the deposit on its books, nor to see that the check 
was charged to Barton’s account on its books. The trans- 
action was the same as if the bank had cashed Barton’s 
check and then had entered the cash deposit in the pass- 
book to the credit of the treasurer. The relation between 
the bank and the depositor thereupon became that of debtor 
and creditor. Bryan v. First Nat. Bank, 205 Pa. St. 7; Oddie 
v. National City Bank, 45 N. Y. 735; Second Nat. Bank v. 
Gibboney, 43 Ind. App. 492; Wasson v. Lamb, 120 Ind. 514; 
Cohen v. First Nat. Bank, 22 Ariz. 394; American Exchange 
Nat. Bank v. Gregg, 188 Ill. 596; National Bank v. Burk- 
hardt, 100 U. S. 686; American Nat. Bank v. Miller, 229 
U.S. 517. 


We hold, therefore, that the Barton check was deposited 
and credited in legal significance, and that thus the balance 
on deposit to the credit of the treasurer was equal to or 
greater than the sum of the surety bonds; that a balance of 
$5,000 or more remained unpaid after the other companies 
paid; and that the company is legally bound to pay the face 
of its contract with interest from the date of its default. 


On consideration of the application of appellees for a 
further allowance of attorney’s fees in this court, we are of 
the opinion that the allowance in the trial court was suf- 
ficiently liberal to cover services in both courts, and so we 
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make no allowance here, but content ourselves with an 
affirmance of the case in all respects. 
AFFIRMED. 


Note—See (2) 3 R. C. L. 526; 1 R. C. L. Supp. 843; 
4 R. C. L. Supp. 198. 


FRED WILLIAMS V. STATE OF NEBRASKA. 
FILED Marcu 1, 1927. No. 25879. 


1. Criminal Law: MENTAL Capacity: Proor. In a criminal prose- 
cution, where the mental capacity of defendant to commit the 
crime charged is raised by opinion evidence, in response to a 
hypothetical question and given by a physician called as a wit- 
ness by the defendant, such evidence may be rebutted by the 
evidence of nonexpert witnesses, who testify about facts and 
circumstances surrounding the commission of the crime, and to 
defendant’s appearance, actions, conduct and language at and 
about the time of the commission of the alleged crime. And 
such evidence may be sufficient to justify the jury in finding, 
beyond a reasonable doubt, that defendant was legally responsible 
for his act in committing the crime charged. 


2. Homicide: MENTAL CAPACITY: SUFFICIENCY OF EVIDENCE. Evi- 
dence examined and held sufficient to warrant the jury in find- 
ing, beyond a reasonable doubt, that at the time of committing 
the offense charged defendant knew what he was doing and 
could distinguish between right and wrong with respect to his 
acts constituting the crime charged in the information. 


3. Criminal Law: CONVICTION: CONFLICT OF EVIDENCE: REVIEW. 
This court, in a criminal action, will not interfere with a ver- 
dict of guilty, based upon conflicting evidence, unless it is so 
lacking in probative force that we can say, as a matter of law, 
that it is insufficient to support a finding of guilt beyond a 
reasonable doubt. 


4. INSTRUCTIONS: REVIEW. Whether instructions given 
by the court to the jury correctly state the law must be de- 
termined from an examination of the entire charge, and not by 
a single sentence or paragraph thereof. 

5. MENTAL CApPAciITy. An instruction in a crim- 


inal aston: relating to the defendant’s mental status, and which 
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informed the jury that defendant must know what he was 
doing and must know right from wrong with respect to the 
particular act at the time of the commission of the offense 
charged, held to be a correct statement of the law, as applied 
to the facts set forth in the opinion. 


NEW TRIAL: DISCRETION OF CouRT. Whether defend- 
ant should be awarded a new trial for alleged misconduct of 
the jury is a question addressed to the sound judicial discretion 
of the trial court, and will not be disturbed unless an abuse of 
such discretion is shown. 


MISCONDUCT OF JURY: Misconduct of the jury, or of 
the bailiff having them in charge, unless prejudicial to the 
rights of the defendant, constitutes no ground for reversal. 


ERrRoR to the district court for Douglas county: CHARLES 
A. Goss, JUDGE. Affirmed. 


Jamieson, O’Sullivan & Southard, for plaintiff in error. 


O. S. Spillman, Attorney General, and Harry Silverman, 
contra, ; 


Heard before ROSE, DEAN, DAy, Goop, THOMPSON and 
EBERLY, JJ., and SHEPHERD, District Judge. 


Goon, J. 

For shooting and killing his wife on the morning of No- 
vember 30, 1925, Fred Williams, hereinafter called defend- 
ant, was convicted of murder in the second degree and 
sentenced to imprisonment in the penitentiary for a term 
of 20 years. To review the record of his conviction, he 
prosecutes error to this court. 

The first assignment of error is that the verdict is con- 
trary to law and not sustained by sufficient evidence. 

That defendant shot and killed his wife is admitted; but 
it is contended that at the time of the homicide the de- 
fendant was not in such a mental condition as to be legally 
responsible for his actions. It is also urged that, where 
evidence has been adduced, tending to show that a person 
charged with crime is not in such mental condition at the 
time of the commission of the offense as to be legally ac- 
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countable for his act, then the burden is upon the state to 
prove, beyond a reasonable doubt, every element necessary 
to constitute the commission of the crime, and also that de- 
fendant’s mental condition was such that he would be 
legally accountable for his act. The rule of law contended 
for is undoubtedly sound, but the question presented is: Are 
the facts proved sufficient to sustain a finding, beyond a 
reasonable doubt, that defendant, at the time of the com- 
mission of the offense, was legally responsible for his act? 


Defendant called as a witness a physician, who, in 
response to a hypothetical question reciting, in substance, 
the facts detailed by the defendant and some other of de- 
fendant’s witnesses, testified that in his opinion defendant, 
at the time of the homicide, did not know right from wrong 
with respect to the particular act. No other direct evidence 
of defendant’s mental condition was offered, and the only 
evidence bearing upon defendant’s impaired mental con- 
dition, if such existed, was such as might be inferred from 
the testimony as to his actions, language and conduct at 
the time of and immediately before and after the shooting — 
of his wife. Counsel for defendant seem to take the view 
that some direct evidence by the state was essential to 
meet the evidence adduced by defendant. The opinion of 
the physician was based upon the assumption that all the 
facts set forth in the hypothetical question were true. Some 
of the matters in the hypothetical question were not proved. 
and, as to many others, the evidence was in conflict. Under 
such circumstances, it was for the jury to determine what 
weight should be given to the opinion of the physician. The 
state did not call expert witnesses as to the defendant’s 
mental condition, but the facts and circumstances surround- 
ing the commission of the crime and defendant’s actions. 
language and conduct were fully set forth in detail, and 
from these the jury were required to determine the ques- 
tion. 

Are the facts proved sufficient to warrant the jury in find- 
ing that defendant knew right from wrong with respect to 
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the act that he was committing when he shot and killed 
his wife? The evidence is very voluminous and we shall 
not attempt to summarize all of it, but will outline some of 
its salient features. 

It appears that defendant is, by occupation, a printer and 
linotype operator; that he and his wife had been married 
for about five years; that they lived in one side of a duplex 
house at 817 Park avenue, in the city of Omaha; that de- 
fendant was engaged most of the time at his occupation, 
and that the wife, for the purpose of helping to maintain 
the home and provide for household expenses, furnished 
room and board to a number of persons; that the defendant 
and his wife frequently had disagreements and some quar- 
rels, but none of a serious nature until about six weeks 
prior to the tragedy. According to his testimony, defend- 
ant took exceptions to the conduct of one of the boarders. 
He testified that his wife showed a preference for this man, 
conducted the home and provided articles of food in defer- 
ence to his, rather than to defendant’s, wishes; that six 
weeks prior to the tragedy he and his wife had a quarrel 
concerning the matter, he at that time insisting that the 
boarder must leave the home, or defendant would do so; 
that his wife refused to accede to defendant’s wishes; that 
thereupon defendant: left his home and went to another 
place in the city of Omaha, staying about a week, and then 
moved to Sioux City, where he was employed at his occu- 
pation. While he was in Sioux City his wife brought an 
action against him for divorce. Two weeks before the fatal 
shooting, defendant visited his wife in a fruitless effort to 
effect a reconciliation. He then returned to Sioux City. 


On Friday, the 28th of November, 1925, defendant was 
served with notice of an application for alimony in the 
divorce action, theretofore begun by his wife. On the next 
day he purchased a revolver, a box of cartridges and a knife. 
He testified that he purchased the revolver with the idea 
of committing suicide, but there is no evidence that he 
made any attempt upon his own life. According: to his 
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testimony, at about 3 o’clock on Sunday, the day following 
the purchase of the knife and revolver, he drove to Omaha, 
for the purpose of making one final effort to effect a recon- 
ciliation with his wife. He testified that he reached Omaha 
at about 11 o’clock in the evening, and between 11 and 12 
o’clock went to his home, or the home of his wife, crawled 
through a window into the basement of the home, intend- 
ing to stay there until the next morning, and, after the 
boarders had gone, to see his wife. There is nothing in the 
evidence to indicate that there was a bed or fit place in the 
basement for him to sleep. He further testified that after 
he had been in the basement some time, perhaps 30 min- 
utes, he heard footsteps on the floor above, going to his 
wife’s room, which excited a suspicion of misconduct on 
her part; that he ascended the stairs from the basement 
into the kitchen, thence into the dining-room and into the 
living-room, which was also used as a sleeping-room by his 
wife; that as he went in he switched on the electric lights 
in the dining-room and living-room and discovered his wife 
and the boarder in a compromising situation; that he fired 
one shot and thereafter did not remember anything until 
he found himself telephoning to the police. He claims not 
to remember nor to have any knowledge of what transpired 
for a period of 30 or 40 minutes, and to have an imperfect 
knowledge and recollection of what occurred until some 
time the next morning. 


From other evidence, it appears without question that 
defendant not only shot the boarder through the shoulder, 
but that he brutally beat his wife on the head and face with 
his revolver, inflicted a wound upon her with a knife, and, 
while he was struggling with her, another roomer on the 
second floor, hearing the noise, came part way down the 
stairs and saw defendant and his wife struggling near the 
foot of the stairs; that defendant pointed the revolver at 
this roomer and told him to go back to his room. The 
roomer needed no second admonition to obey the direction. 
At about this time Mrs. Williams escaped from defendant 


282 NEBRASKA REPORTS. [Vou. 115 


Williams v. State. 


and fled from the house, and collapsed upon the sidewalk 
in front of a public garage a few yards from the Williams 
home. Other witnesses, who saw her as she was leaving, 
testified that she was staggering and was going rather 
slowly until she collapsed. One of the employees of the 
garage, assisted by a stranger, lifted and carried her into 
the office and placed her in a chair. At that time she was 
covered with blood, and stated that her husband had beaten 
her, and asked to be taken to a hospital. A call was tele- 
phoned to the police station. Fifteen or twenty minutes 
later defendant entered the garage office, where his wife 
was, and when she saw him she said, “My God! there he is; 
he is going to kill me,” or words of like import. One of the 
bystanders placed a hand on defendant’s arm, and he re- 
sponded, “I know what I am doing,” and almost immed- 
iately fired four shots into his wife’s body, killing her in- 
stantly. He then remarked, “Well, I guess I finished it, 
boys,” or words to that effect. Immediately thereafter de- 
fendant left the garage, returned to is home, and attempt- 
ed to telephone to the police. The police officers arrived at 
about this juncture, and to one of them, who made inquiry 
as to what the trouble was, he replied, “I will show you.” 
He took the officer into the living-room, pointed to various 
articles of men’s apparel and to the bed, which was ap- 
parently disarranged as though it had been occupied. With- 
in a few moments he made statements to the officers and 
newspaper reporters, in which he gave in detail an account 
of his conduct and actions in shooting the boarder, beating 
his wife, and following her to the garage where he shot her 
to death, and stating, in effect, that any one else would 
have done the same thing under like circumstances. 


The evidence further shows that the next morning he 
was taken to the hospital to see the wounded boarder. While 
there he went up to the bed and addressed him in friendly 
terms, shook hands with him and said that he did not know 
who it was or he would not have done it. Defendant further 
testified that he did not know of any misconduct on the part 
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of his wife or suspect her of infidelity until a few moments 
before the shooting; that he had only felt aggrieved be- 
cause she was paying more attention to the boarder’s wishes 
about the home and food than to his wishes. The boarder, 
called as a witness, testified that he came home that even- 
ing at about midnight and had a message to leave with 
Mrs. Williams for another of the boarders, but did not find 
her in the living-room and went up to his own room on 
the second floor. He testified that shortly thereafter he 
came downstairs, went into the living-room and was sitting, 
talking to Mrs. Williams when defendant suddenly burst 
into the room and shot him in the shoulder, and began to 
beat his wife with the revolver. The boarder escaped and 
went to his own room and was later taken to the hospital. 
He testified that he had never enjoyed any privileges other 
than those accorded the other roomers in the house; that 
all the roomers treated the place as a home and came into 
the living-room to read the daily papers and to visit with 
the members of the family and with each other. All of 
these roomers were called as witnesses, and they testified to 
a like state, and all of them testified that they had never 
observed any misconduct on the part of Mrs. Williams, 
and that all were accorded like privileges. It may be ob- 
served further that, aside from the testimony of defendant, 
there is not a word in the record that would indicate that 
Mrs. Williams was other than a virtuous lady. 


A great deal of evidence was given by police officers, de- 
tectives, reporters, and others, describing defendant’s ap- 
pearance, his actions, language and conduct immediately 
after the shooting. To a number of these persons he de- 
tailed the facts and circumstances in a clear and connected 
manner and gave a fairly accurate statement of the oc- 
currences. This evidence directly contradicted defendant’s 
testimony that he had no recollection of what occurred after 
discovering his wife and a boarder in the living-room. The 
fact that shortly after the shooting, when asked what the 
trouble was, he said, “I will show you,” and took the officers 
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into the living-room and pointed out articles of men’s wear- 
ing apparel and the condition of the bed, tends to prove that 
he knew, remembered and realized fully what he had done, 
and was attempting to justify his actions. 


Whether defendant knew that it was wrong to shoot his 
wife was a question of fact that may be established by the 
facts and circumstances surrounding the commission of the 
crime, together with his appearance, actions, conduct, and 
language, at the time of the shooting. The finding of the 
jury was based upon conflicting evidence. Unless we can 
say, as a matter of law, that the evidence on the question 
is so lacking in probative force that the jury should not 
be permitted to declare that they are convinced, beyond a 
reasonable doubt, of the truth of the charge, this court 
should not interfere with the verdict upon that ground. 
Shannon v. State, 111 Neb. 457; Hamblin v. State, 81 Neb. 
148. 

From a consideration of all the evidence, we think there 
was sufficient to amply justify the jury in finding, beyond 
a reasonable doubt, that at the time of the shooting de- 
fendant knew what he was doing and knew right from 
wrong with respect to the particular act. 


Complaint is made of a number of the court’s instruc- 
tions to the jury. One of such instructions informed the 
jury of the essential and material averments of the infor- 
mation which it was necessary to establish, beyond a rea- 
sonable doubt, before the defendant could be convicted of 
the crime charged. In this instruction no direct reference 
was made to the mental condition of the defendant. One 
of the essential elements was stated: ‘That the defendant 
shot said Hazel Williams purposely and with deliberate and 
premeditated malice and with the intent to kill her.” In 
another paragraph of the instructions, relating to the men- 
tal condition of the defendant, the jury were informed that 
the defendant relied upon the defense of temporary insan- 
ity or loss of his normal mental facultigs to such an extent 
that he did not know what he was doing at the time he com- 
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mitted the act charged; and another paragraph informed 
the jury that, before they could find the defendant guilty, 
they must be satisfied from the evidence, beyond a reason- 
able doubt, that he knew what he was doing at the time, and 
that he was capable of discriminating or distinguishing be- 
tween right and wrong with respect to the particular act 
charged. 

It has long been the rule in this state that, where the in- 
structions, as a whole, correctly advise the jury as to the 
law on the points in issue, a single instruction which, by 
itself, might be misleading will not be permitted to work 
a reversal of the judgment. Aller v. State, 114 Neb. 59. 
The instruction, stating the essential elements of the crime, 
was a correct instruction. It did not pretend to inform 
the jury that they might convict the defendant, regardless 
of his mental condition, and on that subject they were 
specifically instructed. 

Complaint is made of the instructions relating to the 
defendant’s mental] status, in that two standards are given: 
One that defendant must know what he was doing, and the 
other that he must know right from wrong, with respect 
to the particular act, at the time. 


We think the instruction given was peculiarly applicable 
to the evidence given by the defendant. Defendant testi- 
fied that he did not know anything about, or have any 
recollection of, what occurred from the time that he dis- 
covered his wife and one of the boarders in the living-room 
of the home, until some time after the shooting. The in- 
struction, in fact, does not set up a double standard, either 
of which would convict defendant, but, on the other hand, 
it told the jury that, if defendant did not know what he was 
doing at the time, or if he was not able to distinguish right 
from wrong with respect to the particular act, then he 
could not be legally convicted. The instruction was most 
favorable to the defendant. A careful examination of the 
court’s charge to the jury satisfies us that it was free from 
any error. 
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Complaint is made because the court permitted, over ob- 
jection, testimony of quarrels between defendant and his 
wife from time to time prior to the commission of the of- 
fense charged. The defendant, himself, upon the witness- 
stand testified to frequent quarrels, but the evidence does 
not disclose, either on the part of the state or of the de- 
fendant, that there were any serious quarrels prior to the 
time of the tragedy in question. After a careful scrutiny 
of the record, we do not find that the court committed any 
error in that respect. 


It is charged that there was misconduct of the jury for 
which the defendant should be awarded a new trial; that 
one of the jurors had made statements during the progress 
of the trial that were derogatory of counsel for defendant, 
that he was satisfied the defendant was guilty, and -that 
such remarks were made during the progress of the trial 
and before the taking of evidence was concluded. Each of 
the jurors was called and examined under oath with respect 
to any such statements, and the trial court, after hearing 
all the evidence, held that there was no misconduct in that 
respect, and we are Satisfied that the great weight of the 
evidence sustains the court’s ruling. — 

Further complaint is made of misconduct of the jury, in 
that, while they were deliberating on the verdict, the jury 
called the bailiff and asked him whether they could fix the 
penalty at the minimum in a conviction for second-degree 
murder, and that the bailiff replied that he had never known 
such a thing to be done. This was no doubt an irregularity. 
The jury should not have inquired of the bailiff; nor should 
the bailiff have given any answer. However, the incident 
does not disclose that the rights of the defendant were in 
anywise prejudiced by the inquiry. The bailiff neither ad- 
vised nor attempted to advise the jury as to what they 
could or should do. No misstatement of the law or of fact 
was made. No prejudice to defendant’s rights is shown. 


It is urgently insisted that the sentence imposed is exces- 
sive and not in proportion to the gravity of the offense or 
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the moral turpitude involved. This contention does not 
meet with our approval. The evidence is sufficient to war- 
rant a finding that defendant deliberately planned to mur- 
der his wife, and came to Omaha, armed, with the intention 
of carrying out his murderous design. The jury were 
merciful and lenient in finding defendant guilty of second- 
degree murder. Defendant is fortunate indeed to escape a 
conviction for murder in the first degree. The story told 
by him was inconsistent in many respects and was so un- 
reasonable that it did not impress all of the jurors, at least. 
with having much, if any, merit or truth in it. The sen- 
tence does not seem excessive. The trial lasted for a period 
of two weeks; there is a voluminous record, and in the 
whole thereof we fail to find any prejudicial error. 

The judgment of the district court is therefore 

AFFIRMED. 

Note—See (2) 39 L. R. A. 787, 44 L. R. A. N.S. 125; 13 

R. C. L. 7138; 3 R. C. L. Supp. 76—(6) 20 R. C. L. 252. 


MILTON HIDDLESON. ET AL., APPELLEES, v. CITY OF GRAND 
ISLAND ET AL., APPELLEES: E. H. BAKER ET AL., INTER- 
VENERS, APPELLANTS. 


Fitep Marcu 1, 1927. No. 25682. 


1. Municipal Corporations: OBJECTIONS TO PAVING: ACTION OF 
CouNCIL JUDICIAL. The council of a city of the first class exer- 
cises judicial functions when, in conformity with the provisions 
of section 4084, Comp. St. 1922, it passes upon and determines 
the sufficiency of objections to paving filed by abutting owners of 
property in the paving district; and such decision by the council 
becomes final, if no proceeding is had for its review by the 
district court. 


2 : TIME FOR FILING. Objections to paving filed 
by abutting property owners of a paving district in cities of the 
first class, to be effective to prevent the paving, must be filed 
within the time limited by section 4084, Comp. St. 1922. 

8. 7 Under the provisions of section 4084, Comp. 


St. 1922, where a city council has passed an ordinance creating 
a paving district and given notice to the property owners, as 
therein: required, and, within the time prescribed by statute, 
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“the owners of the record title representing a majority of the 
abutting property owners” in the district file objections to the 
paving, the right of the council to thereafter proceed with the 
paving is extinguished, and it then becomes the duty of the 
council to repeal the ordinance creating the district. However, 
under such circumstances, when it is determined that the objec- 
tions are sufficient to prevent the paving, the paving district, 
for all practical purposes, ceases to legally exist, regardless of 
the fact that the ordinance, attempting to create the district, 
is not formally repealed. 


4, : STATUTE RELATING TO PAVING: “FORTHWITH” CON- 
STRUED. The word “forthwith,” in section 4084, Comp. St. 1922, 
is used in an elastic sense, and means as expeditiously as, under 
all the circumstances, is reasonably prudent and convenient. 

5. CREATION OF PAVING DISTRICT: EFFECT OF DELAY. 


Where the city council of a city of the first class has, in ac- 
cordance with the provisions of section 4084, Comp. St. 1922, 
created a paving district by the passage of a proper ordinance 
and given notice therein prescribed, and no sufficient objec- 
tion to the paving has been filed, mere failure of the council to 
proceed with the paving of the district for a period of years will 
operate neither to repeal the ordinance creating the district, nor 
to destroy the right of the council to subsequently proceed with 
the paving. 

6. Statutes: AMENDMENTS. “Where, by amendment and repeal, 
the words of a former statute or section of a statute are 
changed in some respects, but it is intended that the statute 
shall continue to operate, it is not strictly a repeal, but a 
continuation of the former law as amended.” Morgan v. City 
of Falls City, 108 Neb. 795. 


APPEAL from the district court for Hall county: BAYARD 
H. PAINE, JUDGE. Affirmed as modified. 


Prince & Prince, for appellants. 
Benjamin J. Cunningham, Poul C. Holmberg and Albert 
S. Johnston, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAy, Goon, 
THOMPSON and EBERLY, JJ. 

Goop, J. 

Plaintiffs, who are resident taxpayers of the city of 
Grand Island, brought this action, to enjoin that city and 
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its officials from carrying out an alleged contract for the 
paving of the streets in paving district No. 59 within the 
city, and to enjoin the city and its officials from ever pav- 
ing said district. 

The grounds alleged for the injunction were that dis- 
trict No. 59 was never lawfully created; that by reason of 
the city council’s failure to forthwith proceed with the pav- 
ing, as provided by section 4084, Comp. St. 1922, the ordi- 
nance creating the district became null and void and the dis- 
trict ceased to have a legal existence; and that the contract 
for the paving was not legally let because it was not con- 
curred in by a majority of the members of the city council. 
The city answered, setting forth reasons why the paving 
had not been proceeded with promptly after the passage of 
the ordinance creating the district, and denied the other 
allegations of the petition. Certain owners of real estate 
within the district sought and obtained leave to intervene, 
and they also resisted the application for the injunction 
upon substantially the same grounds as did the city, but 
further asked for a mandatory injunction requiring the 
council to proceed and pave the streets within the district. 

The trial court found that the district was legally created, 
but that it had ceased to have a legal] existence because of 
the failure of the council to promptly proceed with the pav- 
ing after the creation of the district, and perpetually en- 
joined the city and its officials from ever paving the streets 
within the district. Interveners alone appeal. 

In this court interveners concede that the contract at- 
tempted to be let by the council for paving the district was 
invalid, because it was not concurred in by the vote of a 
majority of the council. The city of Grand Island is a city 
of the first class, having a population of more than 5,000 
and less than 25,000. It has a council, consisting of eight 
members and a mayor. The vote of the council for letting 
the contract in question was four for and four against, and 
the mayor assumed and exercised the right to cast the de- 
cidin~ vote. It is conceded by both parties that the con- 
eurrence of a majority of the members of the council is 
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required, and that where the council is evenly divided the 
mayor is not empowered to cast a deciding vote. 

Interveners contend, however, that the court erred in 
holding that the district no longer has a legal existence, 
and that the injunction is too broad, in that it forever en- 
joins the paving of the streets within the district. We will 
first determine the question as to the legal creation and 
present existence of the district. 

In September, 1923, the council of Grand Island passed 
an ordinance creating paving district No. 59. Section 4084, 
Comp. St. 1922, then in force and applicable, provided, inter 
alia: “The ‘mayor and council shall first, by ordinance, 
create a paving district or districts. The mayor and clerk 
shall, after the passage, approval and publication of such 
ordinance, publish notice of the creation of any district or 
districts * * * for not less than twenty days in a daily or 
weekly newspaper. * * * If the owners of the record title 
representing a majority of the abutting property owners in 
a district shall file with the city clerk within twenty days 
from the first publication of said notice written objections 
to the paving, * * * said work shall not be done in said 
district under said ordinance, but said ordinance shall be 
repealed. If said objections be not filed against any district 
in the time and manner aforesaid, the mayor and council 
shall forthwith proceed to construct such paving.” 

The mayor and clerk, within the time prescribed, pub- 
lished notice of the creation of the district, and within 20 
days objections were filed by property owners. The coun- 
cil, after referring the matter to an appropriate committee, 
caused an investigation to be made, and ascertained and de- 
termined that the objections were not signed by “the owners 
of the record title representing a majority of the abutting 
property owners” in the district. This required the council 
to exercise a judicial function in determining a question 
of fact, and from which error might have been prosecuted, 
as provided by section 9127, Comp. St. 1922. No attempt 
was made to review the decision of the council. Its de- 
cision, as to the sufficiency of the objections, therefore, be- 
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came final. Later, and after the expiration of the 20 days, 
other objections, signed by, possibly, a majority of the 
abutting property owners, were filed, but not within the 
time allowed by law, and were, therefore, ineffectual to 
affect the right of the council to proceed with the paving, 
or to require the repeal of the ordinance creating the dis- 
trict. 

Plaintiffs urge, however, that the district was not legally 
created, because it embraced within its limits former pav- 
ing district No. 58, which had been created by an ordinance 
of the city council. The council had previously undertaken 
to create paving district No. 53 by the passage of an ordi- 
nance for that purpose. Upon notice being given, as pro- 
vided by statute, objections were filed which the city council 
found were sufficient to comply with the statute. There- 
upon the right of the council to proceed with paving in 
district No. 53 was extinguished. The council should have 
formally repealed the ordinance creating district No. 53. 
This, however, was not done. We do not deem the failure 
of the council to formally repeal the ordinance as having 
any effect. The fact that the council, upon investigation. 
found and determined that the objections were sufficient 
would effectually prevent the paving of the district, and it 
was then the duty of the council to repeal the ordinance. 
Under the statute, the council had no other duty in the mat- 
ter than to pass a repealing ordinance. Under such cir- 
cumstances, district No. 53, for all practical purposes, 
ceased to legally exist, regardless of the fact that the or- 
dinance creating district No. 53 was not formally repealed. 
It was within the power of the council to create a new dis- 
trict, which included the territory described in the ordi- 
nance attempting to create No. 53. 

It is most strenuously urged that because of its failure to 
forthwith proceed to construct the paving the council has 
lost the power so to do, and that the district has, in fact, 
ceased to legally exist. District No. 59 was created in 1923, 
and no attempt was made by the council to pave the streets 
therein for more than two years, notwithstanding that the 
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’ statute says that the council “shall forthwith proceed to 
construct such paving.” What is the meaning of the clause, 
“shall forthwith proceed,” etc., and what is the effect of the 
failure of the council to so proceed? 

The term “forthwith” has been construed in a multitude 
of cases and various meanings have been assigned, accord- 
ing to the circumstances and subject-matter to which it 
referred. A collection of authorities, defining the term 
under varying conditions and circumstances in which it 
was used, may be found in 26 C. J. 997 et seg. The term 
is a relative one and an elastic expression. In some con- 
nections it may mean “immediately” or “without delay ;” in 
others it means “as soon as reasonable under all the cir- 
cumstances,” or “as soon as is reasonably convenient.” To 
determine the meaning that should be applied to the term, 
as used in the statute, regard must be had for the nature 
of the thing to be done, and whether it is practicable to be 
done without any delay. 

It is apparent that, before paving could be done, after 
the council had determined that the objections to the paving 
were insufficient, it was neceSsary to advertise for bids and 
also to give to the property owners a period of 10 days 
within which they might designate the kind of paving ma- 
terials to be used. This would take considerable time, and 
the season when severely cold weather might be reasonably 
expected was approaching. It is a matter of common 
knowledge that street paving is usually laid upon a concrete 
base, and that the pouring of concrete in severely cold 
weather is undesirable, because it may freeze and be ren- 
dered worthless. It is likewise a matter of common knowl- 
edge, of which this court will take judicial notice, that freez- 
ing and sub-zero weather frequently occurs in the winter 
season in this latitude. Had the council proceeded imme- 
diately with the paving it would have been midwinter before 
the concrete base could have been laid. It would have been 
a hazardous undertaking and might have proved a costly 
experiment for the city. No prudent person, acting for 
himself, would proceed with such an undertaking under the 
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circumstances. We must conclude that the legislature did 
not intend that the council should act in an unreasonable 
and imprudent manner. It seems apparent, therefore, that 
the legislature intended the term “forthwith” to be used 
in an elastic sense and that it meant that the council should 
proceed as expeditiously as under all the circumstances it 
was reasonably prudent and convenient so to do. If this 
be the correct interpretation of the term, then we must 
further inquire and determine whether the council has un- 
duly delayed performing the duty enjoined upon it by stat- 
ute, and, if so, what effect has such failure upon the exis- 
tence of the district, or upon the right of the council to 
hereafter proceed with the paving. 

It appears that when the spring of 1924 arrived a large 
number of the property owners within the district peti- 
tioned the council to postpone paving the district until] 1925. 
Apparently, the council acceded to the request of the peti- 
tioners. When the spring of 1925 arrived, another petition 
was presented, asking that the paving be deferred until 
1926, because of the then financial conditions prevailing in 
Grand Island and vicinity, which, the petitioners claimed, 
made it inadvisable to then proceed with the paving. This 
petition seems likewise to have been heeded by the council, 
and the matter went over until 1926, when a third petition 
was filed by the property owners, including the plaintiffs, 
requesting the council to refrain from paving the district 
at any time. 

It is possible that there may have been an unreasonable 
delay on the part of the council, but it does not lie in the 
mouths of the plaintiffs to complain thereof, when they 
have expressly petitioned for it. It may be that the council 
was justified in so deferring the paving. We are not pre- 
pared to say that the council was not justified in refusing 
or neglecting to pave, when a majority of the owners of the 
property in the district, who would be benefited by the pav- 
ing and who would have to bear the principal cost thereof, 
were requesting that the paving be delayed for a time. 

The failure to pave during this period, in our judgment, 
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could not operate to invalidate the ordinance creating the 
district. The district is still in existence and it is still with- 
in the power of the council to pave at a future date, and, 
if there is no good reason for further delay, the council 
should proceed to advertise for bids and to pave the district 
as directed by the statute, unless the council, in its wisdom, 
should see fit to repeal the ordinance creating the district. 
Without deciding the question, we assume that it is within 
the discretion of the council to repeal the ordinance which 
created -the district, but, unless the council has the right to. 
and does repeal the ordinance, then it should proceed, as 
expeditiously as circumstances and.prudence will permit, 
to advertise for bids and construct the paving, as provided 
by statute. 

Counsel for plaintiffs urge that district No. 59 no longer 
has a legal existence, because section 4084, Comp. St. 1922, 
under which it was organized, has been repealed. In 1925 
the legislature amended the section and repealed the section 
as originally existing. The section, as amended, however, 
reenacted all the provisions which are called in question 
in this case. It is a well recognized rule that, “Where, by 
amendment and repeal, the words of a former statute or 
section of a statute are changed in some respects, but it 
is intended that the statute shall continue to operate, it is 
not strictly a repeal, but a continuation of the former law 
as amended.” Morgan v. City of Falls City, 103 Neb. 795. 
Plaintiffs’ contention in that respect is without merit. 

This brings us to the last contention of the interveners: 
That they are entitled to a mandatory injunction to require 
the city council to forthwith proceed with the paving. It 
appears that the council was so proceeding, because it had 
advertised for bids and attempted to let a #tontract. It 
does not appear that the four members of the city council 
who voted against letting the contract were doing so to 
evade their duty. For aught that appears, they may have 
been actuated by proper motives and pursuant to the last 
clause of section 4084, Comp. St. 1922, which is: “Pro- 
vided, the mayor and council may, in any event, at its option 
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reject all bids and readvertise if, in its judgment, the public 
interest require.””’ The four members who voted against let- 
ting the contract may have deemed that the contract was 
not for the public interest. 

Under the circumstances shown by the record, we think 
that the interveners are not entitled to a mandatory in- 
junction. This decision, however, is without prejudice to 
the right of interveners to hereafter institute appropriate 
legal proceedings to enforce action by the council should 
it fail to perform the duties imposed by the statute. 

From what has been said, it follows that the judgment 
of the district court is erroneous in that it perpetually en- 
joins paving in the district. The judgment is hereby mod- 
ified so as to enjoin only the paving under the present con- 
tract; the city and its officials to be free to again advertise 
for bids and proceed with Paving in accordance with this 
opinion. 

AFFIRMED AS MODIFIED. 


Note—See Municipal Corporations, 28 Cyc. 990 n. 61; 
1010 n. 3; 1011 n. 4, 9. 


eased BOOMER, APPELLANT, V. LANCASTER COUNTY, 
APPELLEE. 


FILED MaRrcH 1, 1927. No. 24646. 


Negligence: DIRECTION OF VERDICT. In the trial of a personal injury 
case to a jury, where negligence forms the basis of the recovery 
sought, and the defense interposed is a denial and contributory 
negligence on the part of the plaintiff, and where from the facts 
and circumstances proved reasonable minds might draw differ- 
ent conclusions concerning the negligence or lack of negligence 
of ‘the respective parties, it is error to sustain a motion for an 
instructed verdict. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Reversed. 


C.J. Campbell and Harry R. Ankeny, for appellant. 


Charles E. Matson, Max G. Towle and Farley Young, 
contra. 
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Heard before Goss, C. J., ROSE, DEAN, GOoD, THOMPSON 
and EBERLY, JJ. 


THOMPSON, J. 


Plaintiff sues to recover damages occasioned by the al- 
leged negligence of defendant county to keep one of its 
highways in reasonably safe condition for public travel. 
Defendant admitted its duty to maintain the highway in 
such condition, denied negligence, and pleaded contributory 
negligence on part of plaintiff, which latter was denied by 
her. At the conclusion of plaintiff’s evidence, defendant in- 
terposed a motion for a directed verdict, which was sus- 
tained and case dismissed. From this judgment plaintiff 
appeals, and for reversal] presents as error the sustaining of 
such motion. 

As to the law applicable to such a motion: In Wheeler v. 
Abbott, 89 Neb. 455, we held: “Where upon a jury trial, 
at the close of plaintiff’s evidence, the defendant moved 
the court for a directed verdict in his favor, the motion 
must, for the purpose of a decision thereon, be treated as 
an admission of the truth of all material and relevant evi- 
dence submitted and all proper inferences to be drawn 
therefrom.” This holding was approved by us in Schmelzel 
v. Leecy, 104 Neb. 672, and in Hall v. Union P. R Co., 118 
Neb. 9. 

The facts as reflected by the record are: That plaintiff 
is a minor; that the highway in question extends south on 
Fourteenth street of the city of Lincoln to the south line 
of Lancaster county and beyond; that at about five miles 
south of the corporate limits of such city there has been at 
the times mentioned herein a concrete bridge or culvert 
which crosses such highway at right angles; that Four- 
teenth street is paved and the highway for three-fourths of 
a mile beyond the city limits, and from there on is a graded 
road: that this highway is a main traveled way leading to 
and from Lincoln; that some 30 days or more prior to the 
date of the injury the county undertook to improve the 
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highway by repairing such bridge or culvert, and in fur- 
therance thereof erected at about the center of the highway, 
and at the immediate end of the paving, a sign on a post, 
on which was printed, in plain letters on the north side 
thereof, “Road closed,” and at either side of such post run- 
ning therefrom to the outer line of the street a barricade 
of boards was erected by the county to such an extent as to 
prevent travel over or around the same; that about six 
miles south of the end of the paving a similar sign was 
erected ; that while thus barricaded Mr. Robb, the driver of 
the automobile at the time here in question, drove to the 
end of the paving from the north, and, finding the high- 
way closed, retraced his course on Fourteenth street; that 
in the meantime the county had removed a part of the cul- 
vert, leaving the concrete guard and post at the extreme 
west end thereof intact, and had filled in with loose dirt 
where the culvert had been removed to a width sufficient 
to accommodate an automobile, so as to permit public travel 
over and upon the same, and had piled loose dirt to a height 
of about six feet in about the center of the highway at that 
place; that in passing over the opening thus made for travel, 
in going in and out of the same with an automobile or team, 
one had to make, as some of the witnesses said, “‘a hairpin 
curve,” and others, ‘‘a staple curve;’ that the bed of this 
curve was rough, and on the night in question within this 
curve “there was a raise,in the road, a bump, about the size 
of a bushel basket;” that, to warn travelers of the danger- 
ous condition of the curve, a light had been placed on the 
loose dirt piled as aforestated in the middle of the original 
highway, but in such a way, as some testified, as not to leave 
such light visible to those approaching from the north, and 
by others as being visible from the north when viewed from 
a certain point, but then not plainly so, owing to the posi- 
tion the light occupied; that at the time in question, the 
evening of August 138, 1924, Walter Larson and Donald 
Robb decided on an automobile ride, each having had con- ~ 
siderable experience in driving automobiles, including the 
car in question, which Larson took, and with Robb, proceed- 
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ed to gather up the party; that plaintiff was invited by 
Larson as his guest; that the evening was cloudy; that the 
party started south down Fourteenth street, Larson driving 
and plaintiff occupying the front seat with him, the other 
members of the party all in the rear Seat; that they ar- 
rived at the end of the paving and found that the barricades 
on each side of the post had been removed, but the post with 
the sign thereon remained standing, and on either side 
thereof were well-traveled tracks obviously made by recent 
automobile travel, an automobile traveling south just pre- 
ceding them; that Larson called attention to the sign, and 
Robb said, in substance, that about a month before when he 
was-there barricades extended across the entire road, and 
from the foregoing facts he concluded that the road was 
then open to public travel, and the county had failed to 
remove the sign; thus, they decided to proceed, and did 
so for a distance, when Larson and plaintiff took the rear 
seat and Robb and a Miss Mitchell took the front seat, Robb 
driving the car about a mile and a half at a reasonable rate 
of speed (the road being in good condition up to the place 
of the accident), until within 30 feet of the culvert, when 
he and others dimly observed the pile of loose dirt, but did 
not see the light; that he applied the brakes and reduced 
the speed to about 15 miles, turned into the curve, and a 
. wheel struck the pile of dirt in the road, which caused the 
automobile to swerve and strike the concrete post on the 
west with such force as to throw the plaintiff out of the 
automobile, causing the injury complained of. The evidence 
further shows that the “Road closed” sign which had been 
placed some miles south of the culvert by the county had 
also been displaced and was lying flat on the ground, and 
that public travel both from north and south was proceed- 
ing unmolested and without warning other than as herein 
indicated, on that day and before. 

From the record as thus disclosed, it will be seen that 
plaintiff was not engaged in a joint enterprise, but was 
simply an invited guest, and was without control over the 
driver. Jessup v. Davis, ante, p. 1; Reudelhuber v. Doug- 
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las County, 100 Neb. 687; Loso v. Lancaster County, T7 Neb. 
466. 

Further, it is plain that reasonable minds might draw 
different conclusions as to whether or not either or both 
of these contesting parties were guilty of negligence. 
Therefore, such question was one of fact and should have 
been submitted to the jury under proper instructions, and 
not determined by the trial court as a matter of law. 
McLean v. Omaha & Council Bluffs Railway & Bridge Co., 
72 Neb. 450; Craig v. Chicago, St. P., M. & O. R. Co., 97 
Neb. 426. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED. 

ROSE, J., dissenting. 

In the view which I take of the evidence, the action was 
properly dismissed. 


MARTIN MCELHANEY, APPELLANT, V. WILLIAM T. FENTON, 
APPELLEE. 


Fitep Marcu 1, 1927. No. 25710. 


1. Habeas Corpus: ERrors Nor JURISDICTIONAL. “On an applica- 
tion for a writ of habeas corpus, errors or irregularities in the 
criminal trial,. not jurisdictional, will not be considered.” In 
re Fanton, 55 Neb. 703. 


EXCESSIVE SENTENCE. “Habeas corpus will not lie on 
behalf of a convicted prisoner on the ground that the sentence 
to imprisonment is in excess of the statutory period, since such 
a sentence is erroneous merely, and not void.” In re Fanton, 
55 Neb. 708. 


APPEAL from the district court for Lancaster county: 
WILLARD FE. STEWART, JUDGE. Affirmed. 


Harlan A. Bryant, W. W. Towle and Francis V. Robin- 
son, for appellant. 


O. S. Spillman, Attorney Genéral, and George: WwW. Ayres, 
contra. : 
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Heard before Goss, C. J.. DEAN, DAY, GOOD, THOMPSON 
and EBERLY, JJ. 


THOMPSON, J. 

An information was filed in the district court for Hall 
county on August 1, 1922, in which it was charged that 
Martin McElhaney, the relator herein, late of such county, 
did on or about July 28, 1922, in the county aforesaid, “into 
a certain dwelling house of Hans Wiese, situated in the 
county of Hall, in the state of Nebraska, unlawfully, * * * 
and feloniously, break and enter, with the intent then and 
there and thereby the goods and chattels, to wit, a suit of 
clothes of the value of twenty-five dollars the property of 
Hans Wiese, then and there being, unlawfully, * * * to 
steal, take and carry away,” etc. To which information 
the accused pleaded guilty, and was so found and sentence 
entered, ‘‘That he be taken to the penitentiary of the state 
of Nebraska and there confined at hard labor, Sundays and 
legal holidays excepted, for not more than twenty years or 
less than three years, as the same may hereafter be de- 
termined by the state prison board.” From this judgment 
error proceedings were not prosecuted. Afterwards, on 
July 26, 1926, in the district court for Lancaster county, 
this proceeding was instituted seeking his discharge from 
such imprisonment upon a writ of habeas corpus. On the 
issues being duly joined and trial had, the writ was denied 
and relator remanded. To reverse this judgment relator 
appeals. 

It is clear from a reading of the information and com- 
paring the allegations therein contained with section 9623, 
Comp. St. 1922, that the crime charged comes within the 
provisions of such section, and not within those of section 
9624. The former section applies solely to the unlawful 
entering of a building with intent to commit some distinct 
act therein specifically designated ; the latter section to the 
unlawful entering of the building and the committing or 
attempting to commit one of the acts in the section enumer- 
ated, after so being therein. Smith v. State, 68 Neb. 204. 
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Relator insists that the trial and conviction were had un- 
der section 9623, supra, but that the punishment applied was 
that provided for in section 9624. In this latter the state 
disagrees, and, as we are impelled to conclude, rightly so. 
From the record the trial was had under the statute covered 
by the information, and the judgment rendered with such 
statute in mind. This inference is of such potency as to 
place it beyond question. While section 9623 provides that 
the punishment for a breach thereof shall be imprisonment 
in the penitentiary not more than ten years nor less than 
one year, etc., and the judgment in question sentenced the 
relator to not more than twenty years nor less than three 
years, the placing of the minimum at three years, instead 
of at one year, was clearly within the discretionary power 
vested in the trial court by section 10248, Comp. St. 1922, as © 
we held in Pointer v. State, 114 Neb. 18. 

The fixing of the sentence at not more than twenty years 
was erroneous, but did not render the judgment void. It 
stands as valid and enforceable for the term that the statute 
authorized the court to impose sentence, to wit, for not 
more than ten years. However, while error was thus com- 
mitted in entering the judgment, if the proper proceedings 
had been had looking to the correction thereof, the judg- 
ment would have béen modified to conform with the pro- 
vision of the statute. As we have seen, such proceedings 
were not had, hence, while the error remains, ‘‘Habeas cor- 
pus will not lie on behalf of a convicted prisoner on the 
ground that the sentence to imprisonment is in excess of 
the statutory period, since such a sentence is erroneous 
merely, and not void.” In re Fanton, 55 Neb. 703. 

The court was vested with jurisdiction, and the judgment 
is valid for the term authorized by the statute, to wit, not 
more than ten years, and after that becomes, and will be, 
inoperative. Error was not committed by the trial court 
in disallowing the writ and remanding the relator. 

AFFIRMED. 

Note—See Habeas Corpus, 29 C. J. 27 n. 6, 51 n. 25, 52 

n. 27, 58 n. 2, 45 L. R. A. 1386. 
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PAUL PETERSON Vv. STATE OF NEBRASKA. 
i FILED Marcu 1, 1927. No. 25348. 


i. Criminal Law: ROBBERY OF CORPORATION: PRoor. In a prose- 
cution for robbery where defendant is charged with holding up 
a messenger and taking money belonging to a corporation from 
him, it is only necessary in proving corporate character to show 
that the concern is a de facto corporation; and this may be 
done by proving uhet it was doing business as such. 
In a robbery case, the whole trans- 
action ‘ay be Sow. together with anything tending to connect 
the accused with the crime or to establish his identity. 
INSTRUCTIONS: CONSTRUCTION. Whether an instruc- 
tion is reversibly erroneous is not to be determined from its 
language alone, but from an examination and consideration of 
the whole charge. In other words, the instructions in a case 
should be considered together, not section by section or para- 
graph by paragraph. 
REDUCTION OF SENTENCE. The supreme court will not 
often reduce the sentence imposed by the trial court, particularly 
where, as in the case at bar, the moral turpitude involved was 
great and the crime was a crime of violence. 


Error to the district court for Douglas county: CHARLES 
A. Goss, JUDGE. Affirmed. 


Jamieson, O’Sullivan & Southard, for plaintiff in error. 


O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before DEAN, DAY, GOOD, THOMPSON and EBERLY, 
JJ., BLACKLEDGE and SHEPHERD, District Judges. 


SHEPHERD, District Judge. 

The plaintiff in error, convicted of robbery and sentenced 
to fifteen years in the penitentiary, comes up on four assign- 
ments of error, viz.: There was no proof that the owner of 
the money’ taken was a corporation, as alleged in the in- 
formation. The court improperly received in evidence cer- 
tain exhibits. The court erred in its definition of the term 
“shortly after.” The sentence was excessive. 

While no one testified that the Alamito Dairy Company 
was a corporation, and no articles or records were offered 
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to establish the fact, the corporate entity of the concern was 
sufficiently shown by incidental testimony. The employee 
from whom the money and checks were taken testified that 
he was working for the Alamito Dairy Company; speaks of 
being at the Alamito Dairy plant; says that he had the 
Alamito Dairy deposit in his possession. The testimony re- 
cites that the defendant was at one time brought to said 
dairy company. Defendant himself testified that he was 
not in the vicinity of the Alamito Dairy on the day before 
the robbery, and declared that he had nothing to do with 
the Alamito robbery. The cashier of the company swore 
that she had been employed by the Alamito Dairy Company 
for eight years, had been cashier for six years, and had 
made up the deposit which was taken. This was enough 
to show that the concern was going and functioning as a 
corporation. There was enough in the record to justify the 
jury in finding that the concern was at least a de facto cor- 
poration. Even the authority cited by the plaintiff in error 
sustains this conclusion. 

“In a prosecution for knowingly receiving goods which 
had been stolen from the freight cars of a railroad corpora- 
tion while being transported, strict proof as to the exis- 
tence of the corporation is unnecessary. It is sufficient to: 
show that the company named in the information was, at 
the time charged, operating the railroad, and that the goods 
sold were stolen from freight cars upon its tracks. This 
establishes its de facto existence, which is sufficient.” Bloom 
v. State, 95 Neb. 710. 

In a prosecution for embezzlement from a corporation, it 
is plain that the character of the concern may become of 
peculiar importance. In this case the accused neither 
claims the property nor asserts any duty or privilege in re- 
gard to the same. His defense does not raise any question 
as to the character or capacity of the owner. Ordinarily, 
the purpose of setting forth the ownership of property 
taken in robbery is to negative any ownership on the part 
of the taker. The money was taken from Gondring, the 
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bank messenger employed by the Alamito Company. Ac- 
cording to a Missouri holding, mere possession or custody 
in an employee is enough to make such employee the owner 
as against the thug that robs him. State v. Montgomery, 
181 Mo. 19. See, also, People v. Oldham, 111 Cal. 648, and 
34 Cyc. 1806-1810. 

A careful examination of briefs and record convinces us 
that the trial court did not err in receiving in evidence ex- 
hibits 1, 2, 4 and 5—the grip frame, the buckle, the buttons, 
etc., and the canvas sack. All of these articles were found 
in the defendant’s house three or four days after the rob- 
bery, together with silver and currency which was said 
to be the money taken. All were identified by the messenger 
and the cashier with much circumstance and detail. One 
of the police officers testified that the defendant told him 
that he would find the money at his house. The places where 

it was found indicated that it was ill-gotten. The leather 

had been burned from the grip frame which was dug from 
the ash heap; the buckle and buttons were shaken out of 
the furnace; the sack of silver was found buried in the 
earth in the basement. Guilty fear was obvious. Alto- 
gether, the foundation laid for the introduction of the ex- 
hibits in question seems unusually complete. In a prose- 
cution for robbery, the entire transaction may be shown, 
together with anything tending to connect the- accused with 
the crime or to establish his identity. Keating v. State, 67 
Neb. 565; 34 Cyc. 1806, 1807. The court is of opinion that 
the ruling of the district court in this connection was with- 
out error. 

When it is considered that the robbery was on the 12th, 
and the finding of the money on the 16th or thereabouts, 
the instruction of the court to the effect that the word 
“shortly” in “shortly after the theft of it’? means “on or 
after the 12th day of November” could hardly have been 
prejudicially erroneous. Granted that the definition is not 
the approved one, it was not prejudicial when the two in- 
structions, No. 7 and No. 11, are considered together. The 
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first paragraph of instruction No. 7 told the jury that the 
inference to be drawn from the mere possession of stolen 
property was for the jury alone; and the third paragraph 
of said instruction is in these words: “It is for the jury 
alone to say, in the light of all the facts and circumstances 
shown in the evidence, whether any such inference shall be 
drawn,” 1. e., inference of guilt from the unexplained pos- 
session of the property. 

Whether an instruction be reversibly erroneous is not to 
be determined from its language alone, but from an ex- 
amination and consideration of the whole charge. In other 
words, the instructions should be considered together, and 
not sentence by sentence or paragraph by paragraph. 

A judgment should not be set aside on the ground of mis- 
direction of the jury, if the court, after an examination cf 
the entire cause, shall consider that no substantial miscar- 
riage of justice has actually occurred. Comp. St. 1922, 
sec. 10186. 

There is no contention in the case at bar that the evidence 
was insufficient to sustain a conviction of the defendant, ex- 
cept in the particular that no formal proof of the character 
of the Alamito Dairy Company was adduced on the part 
of the state. Nevertheless, the whole of the evidence has 
been carefully examined with a view to passing upon the 
request of the defendant for a reduction of the sentence im- 
posed by the district court. The section of the statute last 
above quoted gives the supreme court the power to reduce 
the punishment. In this case, however, the crime was 
heinous. The company’s messenger, in his Ford, was pur- 
sued by the defendant in a heavier car and crowded against 
a telephone pole to make him stop. He was menaced with a 
gun in the hands of the defendant and about $3,600 was 
taken from him. It was highway robbery of the worst type. 
Fifteen years in the penitentiary is a stiff sentence, but in 
view of the danger to society and the moral turpitude in- 
volved it cannot be said to be excessive. The trial court 
was within the statute in fixing the term. It heard the 
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testimony and observed the defendant and this court is not 
inclined to interfere with its judgment. 
No error being found in the record, the judgment of the 
district court ought to be, and is, 
AFFIRMED. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, 
APPELLANT, V. CHICAGO, ST. PAUL, MINNEAPOLIS 
& OMAHA RAILWAY COMPANY, APPELLEE. 


FILED MarcH 1, 1927. No. 25622. 


1. Mandamus: RAILROADS: TRAIN CREWS. While mandamus will 
lie to compel a railroad company to comply with the law as-to 
the size of its train crews, it,cannot be invoked to compel such 
railroad company to provide a larger crew than the law plainly 
prescribes. 

2. Railroads: TRAIN CREWS. The law of Nebraska does not pro- 
vide, except in the case of main line freight trains carrying 
both passengers and freight, that mixed trains shall have and 
use two brakemen. 

8. Affirmance. The record examined and the judgment of the dis- 
trict court held without error and affirmed. 


APPEAL from the district court for Douglas county: WIL- 
LIAM G. HASTINGS, JUDGE. Affirmed. 


O. S. Spillman, Attorney General, and Hugh LaMaster, 
for appellant. 


Wymer Dressler and Robert D. Neely, contra. 


Heard before Goss, C. J., ROSE, DEAN, Day, Goon, 
THOMPSON and EBERLY, JJ., and SHEPHERD, District Judge.. 


SHEPHERD, District Judge. 

In this case the appellant complains because the district 
judge refused to issue an order in mandamus requiring the 
appellee, a railway company, to have and to use two brake- 
men on its mixed trains. Appellant insists that the law of 
Nebraska provides that each mixed train shall carry two 
brakemen, and assigns as the single error relied upon the 
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failure of the trial court so to hold. The said court refused 
to hold that the full crew statute applies to mixed trains, 
that is, trains carrying both freight cars and passenger cars. 

It is probable, though we do not decide, that the state may 
under the police power regulate the size of the train crews 
on all railroad trains, and that enactments of the legislature 
in that behalf are not violative of the federal Constitution. 
It may be admitted, too, that the transportation act of 1920 
does not concern train crews. We are also inclined to agree 
with counsel that sections 5331 and 5337, Comp. St. 1922, 
and indeed all of the provisions of the law, should be con- 
sidered together for the purpose of arriving at the intention 
of the legislature. 

But we are of opinion that the district court made no mis- 
take in deciding that the legislature did not undertake to 
prescribe the size of the crew of the mixed train. It is 
true that the title of the legislative act evinces an intent 
to protect the lives and property of the traveling public, and 
railway employees generally, but, except in the case of 
freight trains on main lines carrying passengers, we find no 
language in the title or act directly imposing on the roads 
any duty in the matter of the crews of mixed trains. 

The argument of the appellant is that the legislature sure- 
ly did not intend that a railroad might attach a passenger 
car to a string of 100 boxes and flats, and by that simple 
expedient avoid the necessity of carrying a second brake- 
man; that its intention was clearly to divide all trains into 
two classes, freight trains and passenger trains, with trains 
made up of both freight and passenger cars rated as in the 
freight train class. Appellant therefore calls attention to 
section 5337, which concludes with the words “provided, 
main line local freight trains running one hundred miles 
or more and carrying passengers * * * shall be provided 
with * * * three brakemen,” and declares that if, as is 
proper, this be construed in pari materia with section 5331 
of the statutes, which reads in its concluding lines, ‘“pro- 
vided, mixed freight and passenger trains shall not be con- 
sidered passenger trains,” the conclusion is unescapable that 
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the mixed train falls into the category of the freight train 
and must be governed accordingly. And the law is clear 
that the freight train must carry two brakemen. 

This is persuasive, yet not sound, in our opinion. The 
last quoted words, “provided, mixed freight and passenger 
trains shall not be considered passenger trains,” though 
from an act considered and passed at the same session as 
the full crew act, is from an act relating to gasoline motor 
cars, and is probably of special and limited application in 
connection with the particular conditions therein described. 
It is not sufficient to support appellant’s contention. 

In the second place, even if the words under consideration 
were of general application, they can mean no more than 
they say. Tosay that mixed trains are not passenger trains 
is not to say that they are freight trains. Such a conclusion 
could only follow if there were a hard and fast provision 
in the law that all trains are either passenger trains or 
freight trains. No such provision exists. 

So, a custom has grown up of calling a train made up of 
both freight and passenger cars and carrying both passen- 
gers and freight a “mixed train.” “Mixed train” has come 
to have definition accordingly. Legislators and everybody 
else recognize the term and its meaning. Because of its 
function, the way it naturally operates, the legislature has 
not seen fit to prescribe the size and character of its crew. 
Until it does the road cannot be required to furnish its 
mixed trains with another brakeman. While mandamus 
will lie to compel a railroad company to comply with the 
law as to the size of its train crew, it cannot be invoked to 
compel the road to provide a larger crew than the law plain- 
ly prescribes. 

We are confirmed in our conclusion by the fact that the 
penalty section of the act provides no punishment in connec- 
tion with mixed trains. The penalty section is usually par- 
ticular and specific, and the omission to mention mixed 
trains in such section argues that the legislature did not 
mean to include such trains in the regulation of the act. 


It follows that the judgment of the district court is 
AFFIRMED. 
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GEORGE H. GUTRU, APPELLEE, V. GEORGE R. JOHNSON ET AL., 
APPELLANTS. 


FiLep Marcu 1, 1927. No. 25719. 


1. Judgment: INSUFFICIENCY oF EvIDENCE. Evidence examined, 
and held insufficient to sustain the trial court in holding that 
the judgment in question was obtained by perjured testimony 
on the part of the plaintiff. 


2. SETTING ASIDE: NEWLY DISCOVERED EVIDENCE. Newly 
discovered evidence which is merely cumulative in character 
will not entitle a party to a new trial, nor will such evidence 
justify a court of equity in setting aside a judgment obtained in 
a law action. 

3. DILIGENCE. If by the exercise of reasonable 


Wiiveucs a defendant may produce evidence disproving the testi- 
mony of a plaintiff and proving the latter a perjurer because 
of giving the same, but fails to do so and suffers a judgment in 
consequence, he may not rid himself of said judgment by pro- 
ducing such evidence in a suit in equity brought for that pur- 
pose. 


APPEAL from the district. court for Madison county: 
DE WITT C. CHASE, JUDGE. Reversed and dismissed. 


William McDonnell and Sullivan, Wright & Thummel, for 
appellants. 


C. C. Flansburg and H. Halderson, contra. 


Heard before ROSE, DEAN, DAY, GOOD, THOMPSON and 
EBERLY, JJ., and SHEPHERD, District Judge. 


SHEPHERD, District Judge. 

This is the third appearance of this controversy in this 
court. It was first here on appeal from a judgment in dam- 
ages obtained by Johnson against Gutru for fraud in the 
sale of land; and the judgment was affirmed. Next it came 
to the supreme court on appeal from an order of the district 
court denying an amended application for a new trial on 
the ground that there had been irregularity in obtaining 
the judgment and misconduct on the part of the jury, 
which appeal likewise resulted in an affirmance. Then 


- 
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Gutru brought suit in equity alleging that the described 
judgment had been procured by perjury, and again urging 
in a second cause of action that the jury had been guilty of 
misconduct. Issue having been joined, trial was had and 
the district court entered a decree finding for Gutru on the 
charge of perjury by him preferred against Johnson and en- 
joining the collection of the judgment. . Johnson appealed 
and now the matter is here again, this time on the correct- 
ness of the decree of the trial court in said equity case. 

A cross-appeal was taken by Gutru upon a ruling of the 
trial court dismissing his second cause of action. Three 
things lead us to conclude that this ruling was correct. In 
the second appeal he contended that the proceeding was sub- 
stantially under section 9160, Comp. St. 1922, and that the 
precise matter was therein presented upon its merits. If 
it was, and there is nothing in the record to show to the 
contrary, the question stands adjudicated. In the second . 
place and in any event, having a remedy at law under the 
section named, he abandoned it and cannot now be per- 
mitted to ask relief in equity. We have examined the cases 
cited in the briefs and are constrained to believe that the 
great weight of authority is against such procedure. “It 
is an elementary principle that courts of equity will not 
take jurisdiction of causes where the plaintiff has a complete 
remedy at law, even though the party complaining may not 
have availed himself of that remedy, and by laches deprived 
himself of it.” Proctor & Hunter v. Pettitt, 25 Neb. 96; 
Krause v. Long, 109 Neb. 846. And, finally, while the quot- 
ed remarks of the two jurors may show that they were 
prejudiced against the appellee, they do not prove that their 
prejudice prevented them from deciding upon the law and 
the evidence, and it does not appear that they communicated 
their prejudice to each other or to any of the other mem- 
bers of the jury. : 

The complaint as to the ruling on the first cause of action, 
i. e., the complaint of Johnson that the evidence was insuf- 
ficient to sustain the holding that the judgment was pro- 
cured by perjury on his part, presents far greater difficulty. 
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First of all, appellant contends with much force that the 
trial court should have found that by exercise of reasonable 
diligence Gutru might have produced all of the evidence 
adduced in the equity case on the original law trial, and 
therefore that it should have refused to consider the ques- 
tion of perjury at all, for the reason just recognized that 
one who has a law remedy and loses it through laches will 
not be aided by equity. 

There is much to sustain that contention. There is little 
or no evidence in this case tending to show that the testi- 
mony of Johnson in the jury case was false or perjured that 
could not have been produced in that case, had the appellee 
exercised due diligence. We have examined, not only the 
evidence pointed out in the briefs, but the whole of the evi- 
dence, and are convinced that, with the fair warning that 
the petition in the original case gave, Gutru was bound to 
know that his adversary was going to swear upon the stand 
that he had had a conversation with him about the land 
in question, and had been told that the soil was all black, 
deep and rich, etc. From the same source it must have been 
equally obvious to the appellee that Johnson would testify 
to a conversation with Gutru about Blair and his agency, 
and to a conversation with Blair about Gutru and his state- 
ments in regard to the land, and also about the refusal of 
Blair to permit Johnson to examine the farm, etc. Appellee 
did not have Blair’s evidence in the damage case, though 
thus apprized that Blair and his acts and representations 
would be under fire before the jury. He stated that he could 
not locate him. Blair had lived at Royal where Gutru’s 
brother-in-law and agent, Staab, lived and conducted a bank 
for Gutru. A somewhat damaging letter written by John- 
son to Blair was produced in evidence, indicating the prob- 
ability of contact and understanding between the latter 
and the appellee. The evidence discloses that half an‘hour’s 
inquiry at Royal would have elicited information that Blair 
was at Fremont. It is patent that the slightest diligence in 
preparation for trial would have enabled Gutru to meet the 
testimony of Johnson, as anticipated false testimony, with 
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all the opposing evidence produced by him upon final trial 
to the judge, that is to say, upon the trial of the equity case. 

Appellee insists that certainly in one particular he could 
not have done so; that the immutable evidence of the Spen- 
cer hotel register containing his signature under date of 
July 30, 1919, came to him only after a period of something 
more than three years, long after he might have used it in 
a proceeding under the statute, section 9160, Comp. St. 1922. 
He declares that his notice was drawn to the fact that he 
was at Spencer on the 30th of July only because one of his 
witnesses happened to find a check which reminded him of 
the circumstance, and led him to speak about it. Surely, 
he says, this evidence was not obtainable at the time of the 
jury trial. It was brought to him only by a chance, an un- 
forseen circumstance, a happening of years after. 

This might be unanswerable but for the fact that the pe- 
tition apprized him that the date of the conversation was 
July 31, a consideration which entirely changes the situa- 
tion because it must have suggested to him as a matter of 
first importance that his whereabouts on the 3ist should 
be definitely established, to the end that he might refute 
the expected perjury. Then the matter of his whereabouts 
could have been ascertained with comparative ease. If a 
litigant may neglect such obviously important inquiry— 
inquiry which would have so certainly resulted in complete 
information—with his lawsuit approaching, and then, after 
the suit has gone against him, repair the damage which his 
neglect has occasioned by a resort to equity, there can be 
no end to litigation. If by the exercise of reasonable dili- 
gence a defendant may produce certain evidence disprov- 
ing the testimony of the plaintiff as to defendant’s conduct 
and representations and tending to prove perjury on the 
part of the plaintiff, and through inertia or carelessness 
fails to do so, he cannot thereafter have the judgment in 
said suit set aside by the production of said evidence in 
an equity action for that purpose. Secord v. Powers, 61 
Neb. 615; Barr v. Post, 59 Neb. 361; Scudder v. Evans, 105 
Neb. 292. 
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The case of Krause v. Long, supra, is substantially dif- 
ferent from the case at bar. In that case the defendant had 
no reason to disbelieve the testimony of the plaintiff to the 
effect that he was not aware of potash deposits on the land, 
and none to anticipate perjury in that connection. In this 
case Gutru had every reason to disbelieve the testimony 
which Johnson gave in the jury case, for it was promised 
and even heralded in the petition. He knew in advance that 
Johnson was going to testify to the conversation in ques- 
tion, and believed, if we credit him with sincerity, that such 
testimony on Johnson’s part would be perjured testimony. 
As a matter of fact, he testified that he had no such conver- 
sation in regard to the land as Johnson detailed; and what 
he presented in the equity case as newly discovered evidence 
on the point was no more than cumulative. ; 

But the court finds itself in agreement with the conten- 
tion of the appellant on the merits. The evidence re- 
ferred to—and it was greatly stressed both in the 
brief and upon the argument of the appellee—is not im- 
mutable or sure proof that the latter was not in Newman 
Grove in the forenoon of July 31, or that the appellant per- 
jured himself in testifying that he had a conversation with - 
him at that time and place. Granted that it is sure proof 
that appellee was in Spencer on the 30th, it is entirely pos- 
sible that he might have been in Newman Grove on the 
morning of the 31st. A fast automobile would have covered 
the distance in four hours during the afternoon of the 30th, 
four hours during the night of the 30th and 31st, or four 
hours in the early morning of the 31st. In other words, 
the testimony of the appellee that he did not leave Spencer 
till the morning of the 31st, and that he came home by a 
route described by him, arriving during the afternoon, 1s 
necessary in order to make the appellant out a perjurer. 

It is highly improbable that young Johnson, a good deal 
of a lamb in discernment as well as in years, should hand 
over his twenty-thousand-dollar inheritance to his banker, 
a large speculator in lands, in the purchase of a farm be- 
longing to the latter, though held in the name of another, 
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without a word of inducement direct from the great man 
to the dupe. It is almost unbelievable that even such a sim- 
ple one as Johnson would have invested his patrimony in 
such a purchase without other persuasion to buy than that 
shown in the record, if the talk of Gutru is excluded. The 
‘transaction bears all the trappings.of fraud. The story is 
the old, old story; and one is constrained to believe that 
Johnson’s recital of his relations with Gutru and of the 
latter’s representations to him respecting the land is sub- 
stantially correct. It is not strange that one so easy +o 
befool should make a poor witness and should appear be- 
fore a judge with halting tongue and hang-dog look when 
his mistakes and inaccuracies were being pointed out and 
made much of by skillful opposing counsel. The record 
‘ does not bear out the finding of the district court that he 
procured his judgment by perjury. 

It is true the record shows that the appellant swore that 
he was not at the farm and did not examine it for two years 
after the trip upon which he made his purchase. Much 
evidence tending to prove to the contrary was adduced dur- 
ing the jury trial. A number of witnesses testified that he 
had stated to them that he had been offered a profit of about 
three thousand dollars on his deal. One or two others 
testified that he had been on the land during said two years. 
Some additional witnesses swore in the equity case, notably 
one Samuelson, who testified he had accompanied him to the - 
land during the period. But this was merely cumulative, 
and a new trial will not be granted on account of newly dis- 
covered evidence merely cumulative in character. Campbell 
v. Holland, 22 Neb. 587. Moreover, complaint on this score 
lacks force because the action was in damages affirming the 
contract of sale, and not in recission praying the return of 
his money paid. Hence, the fact that he had been on the 
land and discovered its quality and the falsity of the rep- 
resentation made to him respecting the same did not affect 
his right to recover damages, though it would have pre- 
vented a recovery in recission. 

- While equity holds jealously to its inherent power to set 
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aside a judgment at law where it is proved that such judg~- 
ment was procured by perjury on the part of the judgment 
creditor, it will do so only when the proof is clear and con- 
vincing. Koop v. Acken, 90 Neb. 77; In re Estate of Kelly, 
103 Neb. 524; Scudder v. Evans, 105 Neb. 292; Krause v. 
Long, 109 Neb. 846. 

In Scudder v. Evans, 105 Neb. 292, Judge Letton said: 
“An extended experience of the general inaccuracy of ob- 
servation and of the frailty of human nature as exhibited 
on the witness-stand convinces the writer that, if judgments 
may be opened up and set aside on the sole ground that 
testimony given at the hearing was false or even perjured, 
then comparatively few judgments would be conclusive. It 
is in the highest degree essential to the welfare of the com- 
munity, and to the respect which should be given to and 
the confidence which ought to exist in the judgments of a 
court, that they should not be set aside unless upon the 
strongest and most convincing grounds.” And he said fur- 
ther in said opinion: “It is seldom, indeed, that a judg- 
ment may be opened on account of perjured testimony. It 
is only when an interested party may have participated in, 
or conspired to commit, a fraud upon the court.” 

We hold to this doctrine, and, finding, as we do, that the 
district court erred in decreeing that the appellant’s judg- 
ment in damages was obtained by perjury on his part, it 
follows that its decree must be reversed. 

Reversed and remanded, with directions to the district 
court to enter a dismissal of the first cause of action, and 
of the case, at the costs of the appellee. 

REVERSED AND DISMISSED. 


GorpoN C. SHAW, APPELLANT, V. JOHN A. STEWART, 
APPELLEE. 


FILED Marcu 7, 1927. No. 25688. 


1. Elections: ELECTION OFFICERS: DuTIES. The dutiés of election 
officers, in the matter of counting ballots, are purely ministerial. 
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2. Election officers are not clothed with judicial 
power. 

3. STATUTES: CONSTRUCTION. In the exercise of the 
right of suffrage, the statutes are to be construed liberally in 
favor ef the voter. 

4, Technical rules of construction in 
an slection contest will not be permitted to disfranchise the 
voter. 

5. CounT oF BALLoTS. Upon examination of the 
record, we find that the election officers exceeded their authority 
in rejecting ballots in which the name of a candidate was 
written in and properly marked with an “X” by the voter. 

6. : INTENT OF VOTER. The intent of 


the voter as disslbaed by his ballot shall govern, in the absence 
of fraud, if such intent can be determined from the ballot which 
he has cast.- 


APPEAL from the district court for Clay county: WIL- 
LIAM A. DILWORTH, JUDGE. Reversed, with directions. 


Waring & Waring, for appellant. 
J. E. Ray, contra. 


Heard before Goss, C. J., DEAN, DAY, Goop, THOMPSON 
and EBERLY, JJ. 


DEAN, J. 

At a regular city election held in Edgar, April 6, 1926, 
John A. Stewart was‘a candidate for councilman from the 
first ward on a “citizens” ticket and Gordon C. Shaw 
was an opposing candidate in the same ward ‘“‘by petition.” 
The official ballot, so far as it is involved here, was printed 
in the following form: 


For Councilman. 


Vote for One 
[] J. A. STEWART... ett Citizens 
[_] GORDON C. SHAW... By Petition 


When the ballots were counted, it appeared that 120 
electors had placed an “X’’ before the printed name of J. A. 
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Stewart, and 19 electors had placed an ‘‘X”’ before the print- 
ed name of Gordon C. Shaw, and 107 electors had written 
the name of Gordon C. Shaw in the third space on their 
respective ballots and had placed an “X” before the name 
so written. Stewart received 120 votes and Shaw received 
126 votes, provided all the votes are to be counted, where 
Shaw’s name was both printed and written. Claiming a 
majority of six votes, Shaw contested the election. But 
Stewart prevailed both in the county court and the district 
court. Shaw has appealed. 

There is nothing in the record to show that the vote was 
irregular or that the writing in of the name of Shaw on the 
. ballots, or the marking of the ballots, was not authorized 
by law and by our former decisions. No fraud has been 
charged and, of course, none was proved. In view of the 
facts and of our decisions in public election cases, whether 
for candidates for public office or for a civic proposition 
submitted to the voters, we have uniformly held that tech- 
nical rules of construction shall not. be permitted to dis- 
franchise the voter. State v. Grimm, ante, p. 230, and 
cases there cited. 

Gauvreau v. Van Patten, 83 Neb. 64, is a case involving 
an election contest for councilman in the city of Hastings. 
In that case an interesting citation from a recognized au- 
thority is here reproduced: ‘Wherever our statutes do 
not expressly declare that particular informalities avoid 
the ballot, it would seem best to consider their require- 
ments as directory only. The whole purpose of the ballot 
as an institution is to obtain a correct expression of inten- 
tion; and if in a given case the intention is clear, it is an 
entire misconception of the purpose of the requirements 
to treat them as essentials, that is, as objects in themselves, 
and not merely as means.” 2 Wigmore, Australian Ballot 
System, 193 (appendix). See, also, White v. Slama, 89 
Neb. 65. 

One of the cardinal rules in cases of this class clearly ap- 
pears to be that, in the absence of fraud, the intent of the 
voter as disclosed by his ballot will govern, and the provi- 
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sions of statutes generally, relating to the form of the ballot 
and the statutory manner of indicating the elector’s choice 
of candidates, should be construed as directory, unless the 
statute itself makes the ballot void for failure to strictly 
comply with its every provision. See generally Bingham v. 
Broadwell, 73 Neb. 605; Griffith v. Bonawitz, 73 Neb. 622. 
For an election officer to disfranchise a voter whose intent 
plainly appears on his ballot is a grievous wrong against 
the voter and for this court to do so on appeal would be 
an unthinkable perversion of judicial power. 

Some of the rules that govern in the matter of statutory 
elections are pointed out in the following citations: Elec- 
tion officers are without judicial power. Hagge v. State, 10 - 
Neb. 51; State v. Dinsmore, 5 Neb. 145. It is elementary 
that the duties of election officers in the counting of ballots 
are purely ministerial. Long v. State, 17 Neb. 60. In the 
exercise of the right of suffrage the statutes are to be con- 
strued liberally in favor of the voter. 9 R. C. L. 1098, sec. 
102. The provisions of a statute which affect the mode and 
manner of conducting the mere details of an election are 
directory and the will of the majority is to be respected 
even when irregularly expressed. The electors are not to 
suffer on account of the default of their agents. McCrary, 
Elections (4th ed.) sec. 228; State v. Grimm, ante, p. 230; 
Howard v. Harrington, 114 Me. 448, L. R. A. 1917A, 211; 
Clark v. Board of Commissioners, 33 Kan. 202; Coughlin v. 
McElroy, 72 Conn. 99. 

Defendant finally cites section 1945 and subdivision 4 of 
section 1951, Comp. St. 1922. The above sections follow: 

“In each division, and beneath all candidates placed there 
by nomination or petition, a blank space shall be provided, 
into which electors may write the name of any person for 
whom they wish to vote and whose name is not printed upon 
the ballot.” Comp. St. 1922, sec. 1945. 

“If you wish to vote for any person whose name is not 
printed on the ballot, write his name in full in the blank 
space on the ballot under the proper office you wish him to 
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hold, and make a cross in the square opposite the written 
name.” Comp. St. 1922, sec. 1951, subd. 4. 

Defendant contends that these statutes prohibit an elector 
from writing in the name of a candidate whose name has 
been printed on the ballot and that if he does so such vote 
shall not be counted. We do not agree with counsel. Sec- 
tion 1945 and subdivision 4, of section 1951, Comp. St. 1922, 
do not declare invalid a ballot where the elector has written 
in the name of the candidate whose name is also printed 
upon the ballot. We think that the provisions of the last 
two above cited sections of the statute, under the facts dis- 
closed by the record, and herein pointed out, may be re- 
garded as merely directory, and not mandatory. In the ab- 
sence of evidence showing an unlawful or fraudulent pur- 
pose in so marking the ballot, as above pointed out, it should 
be counted. But it is significant to note that, where the stat- 
ute itself makes the ballot invalid unless certain provisions 
specifically named in the statute be complied with, the pro- 
visions so named are mandatory and, unless complied with 
by the voter, his ballot is for this reason invalid and cannot 
lawfully be counted. Cases are also cited by counsel which 
very properly hold to the rule that a ballot is invalid and 
shall not be counted where it has the name of but one elec- 
tion official indorsed thereon where the statute requires the 
names of two or more indorsements. But such citations are 
not applicable to the facts before us. It is elementary that 
such defect renders the ballot illegal and it cannot, of course, 
lawfully be counted by the election board. 

We conclude that, in view of the facts and of the author- 
ities applicable thereto, the judgment of the district court 
must be reversed. It is therefore ordered that a writ of 
ouster be issued, forthwith, against defendant, and that 
plaintiff be declared the duly elected councilman for the 
first ward of Edgar. 

Ak REVERSED. 

Note—See (6)°9 R. C. L. 1142; 2 R. C. L. Supp. 930. 
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FRANK CARTER V. STATE OF NEBRASKA 
FILED MaRcH 9, 1927. No. 25442. 


1, Criminal Law: TeEst or INSANITY. “The test of insanity, urged 
as a defense to a charge of crime, is the capacity of the accused 
to understand the nature of the act committed and his ability to 
distinguish between right and wrong.” Kraus v. State, 108 
Neb. 331. , 

ADDRESS OF COUNSEL: OBJECTIONS: REVIEW. Ordi- 
narily, when error is predicated upon the claim that counsel 
in addressing the jury abused his privilege, to be available on 
appeal, the objectionable remarks must have been excepted to 
at the time and a ruling had thereon. 

8. Evidence examined, and held sufficient to sustain the verdict 
and judgment. 


ERROR to the district court for Douglas county: CHARLES 
A. Goss, JUDGE. Affirmed. 


John N. Baldwin and James H. Walker, for plaintiff in 
error. 


O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before DEAN, Day, GOOD, THOMPSON and EBERLY, 
JJ., BLACKLEDGE and SHEPHERD, District Judges. 


Day, J. 

Frank Carter, hereinafter called defendant, was convict- 
ed in the district court for Douglas county of murder in the 
first degree for the killing of Austin D. Searles, on February 
17, 1926, and in response to the verdict was sentenced to 
suffer death. 

Alleging there was prejudicial error upon the trial, the 
defendant, as plaintiff in error, has brought the record of 
his conviction to this court for review. The information 
was in the usual form and in substance charged the defend- 
ant with shooting and killing Austin D. Searles in Douglas 
county, Nebraska, while defendant was engaged in an at- 
tempt to rob said Austin D. Searles. Counsel for defense 
in their brief state: ‘In the case at bar, it is undisputed 
that plaintiff in error killed Austin D. Searles on the date 
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alleged, but according to the theory of the defense the pur- 
pose was not robbery, the defense being that defendant was 
insane and did not know the difference between right and 
wrong as to the particular act for which he is on trial.” The 
principal argument advanced by defendant’s counsel is that 
the verdict is contrary to the evidence and cannot stand be- 
cause the testimony so overwhelmingly discloses that de- 
’ fendant was insane at the time of the homicide. 

Dr. Harrison Wigton was called as a witness on behalf 
of defendant and, after qualifying as an expert in nervous 
and mental diseases, testified that he had had defendant 
under observation for about a week for the purpose of de- 
termining his mental condition. He said: ‘I found. that 
he is mentally deficient, not on the intellectual side, but on 
the moral side; that he is what we call a moral imbecile, 
having the intellectuality of an adult and even greater than 
ordinary intellectuality as far as memory is concerned, but 
with the moral ideals of a child ranging from three to seven 
years.” He also testified that he found “evidence of pro- 
found urges” and paranoia, both of which he describes as 
mental! deficiencies. As the result of his examination, he 
testified that in his opinion the defendant did not know right 
from wrong with respect to the act of killing Dr. Searles. 
He was asked a long hypothetical question based on the evi- 
dence which detailed a history of the defendant, and in re- 
sponse thereto stated that in his opinion the defendant was 
insane and did not know the difference between right and 
wrong with respect to the act charged. 

Dr. G. E. Neuhaus was also called as a witness by de- 
fendant and, after qualifying as a specialist in nervous and 
mental diseases, testified that he had had defendant under 
observation and examination for ten days; that, as a result 
of his examination, he determined that defendant was suf- 
fering from a mental disorder and, at the time of the kill- 
ing of Dr. Searles, defendant did not know the difference 
between right and wrong with respect to that act. His 
diagnosis was practically the same as that of Dr. Wigton. 
The witness also testified, in response to the same hypothet- 
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ical question asked of Dr. Wigton, that defendant did not 
know the difference between right and wrong with respect 
to the act of which he was charged. 

The state called Dr. Alexander G. Young, who for a num- 
ber of years has been the physician on the board of insanity 
for Douglas county. He qualified as a specialist in nervous 
and mental diseases and detailed a wide experience with 
such diseases. He examined defendant, and among other 
things stated: “I found that the man was of the approxi- 
mate age of 46; that physically he seemed in good condi- 
tion; that he presented no signs of organic nervous disease ; 
that in his behavior, in talking to him, he responded readily 
to all questions; that he talked rationally in answer to my 
questions; that he gave the history of his life, of his expe- 
riences, of his ideas, which indicated to me that he belonged 
to a type of mind which is of a varied character, which is 
generally classed, for lack of a better name, as being a 
psychopathic personality ; that he presented, as far as his 
statements given me were concerned, an appearance of lack- 
ing moral ethical sensibilities. He seemed to be self- 
centered; he showed in his history emotional reactions of 
both normal and of a deviating type, which we find in this 
group of individuals; he showed no delusions; he had no 
hallucinations, which are some of the principal signs of in- 
sanity; he appeared to be able to plan; he stated that he 
knew the difference between right and wrong; that he re- 
alized the consequences of his acts as he was planning the 
acts of robbery which he committed. I gained the impres- ~ 
sion while I was talking to him that he was not giving me 
all of the facts that would have a bearing upon his life. I 
think that is all.”’ Based upon his observation of the de- 
fendant and also upon the hypothetical question, the witness 
was of the opinion that defendant knew right from wrong 
with respect to the act of killing Dr. Searles. 

On the trial, defendant was called as a witness in his own 
behalf. probably for demonstration purposes or for laying 
the foundation for a hypothetical question. He gave a re- 
markable account of his life, detailing events commencing 
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when he was six years old. He stated that at one time he 
had a dispute with his employer over a small amount of 
money which he claimed was due him for wages, and after 
a lapse of several years he visited the locality of his former. 
employer and in a spirit of revenge shot and killed two 
dumb animals belonging to him. For this act, he was sent 
to the penitentiary. After being released from there, he 
wandered over the country, working at odd jobs and farm 
labor. In February, 1926, he returned to Omaha where he 
had previously lived. He had secured a 22-caliber Reising 
gun with a silencer attached and engaged in holding up and 
robbing people in Omaha. He described how, a short time 
before the killing of Dr. Searles, he tried to hold up a Mr. 
McDevitt; that the latter, instead of complying with the 
request to hold up his hands, turned to run away and there- 
upon he shot and killed him. A few days later, he shot 
through a window of a drug store, his object being to lead 
the police to believe that the man who was doing the shoot- 
ing lived in that neighborhood. 

With respect to the killing of Dr. Searles, he stated that 
he had previously been in Dr. Searles’ office and knew the 
surroundings; that he went over there to rob him. On the 
night in question, he called at the office and told the doctor 
that he wanted to show him something. The doctor in- 
vited him into his private office and locked the door. As 
he was doing this defendant took out his gun and command- 
ed the doctor to hold up his hands, and, when the doctor 
attempted to escape, shot and killed him. He then picked 
up the doctor’s watch, which had fallen from his pocket. 
and after locking the door made his escape. He stated that 
he did not engage in the hold-up business for the purpose of 
obtaining large sums, that all he wanted was enough money 
to supply his needs, which were few. In trying to escape, 
he went to Council Bluffs and into the railroad yards, where 
he was accosted by a railroad detective and shot him. He 
was arrested in the vicinity of Bartlett, Iowa, and had in 
his possession his silencer gun and Dr. Searles’ watch. He 
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detailed many other circumstances unnecessary to relate 
as bearing upon the particular question before us. 

Whatever may he the rule in other jurisdictions, as to the 
degree of insanity as a defense for crime, it is well estab- 
lished in this state that the test is the capacity of the ac- 
cused to understand the nature of the act committed and 
his ability to distinguish between right and wrong with re- 
spect toit. Kraus v. State, 108 Neb. 331; Schwartz v. State, 
65 Neb. 196; Philbrick v. State, 105 Neb. 120 The court 
correctly instructed the jury on the question of insanity. 

In the brief, some criticism is made of remarks of the 
county attorney in his address to the jury. No exception 
was taken to the remarks at the time; the court’s attention 
being called thereto for the first time in the motion for a 
new trial. It has been repeatedly held that abuse of priv- 
ilege by counsel in addressing the jury, to be available on 
appeal, must be excepted to at the time. McLain v. State, 
18 Neb. 154; Hill v. State, 42 Neb. 503; Hanks v. State, 88 
Neb. 464; Goldsberry v. State, 92 Neb. 211. 

A strong appeal has been made to us to reduce the pen- 
alty from death to life imprisonment, as we may do under 
section 10186, Comp. St. 1922. If reliance is to be plac«d 
upon the verdict of the jury as to the insanity of the de- 
fendant, his crime was deliberately planned and executed 
in cold blood. If the extreme penalty is justified at all, i 
would seem that the facts before us are amply sufficient to 
call for the exercise of such penalty. We see no reason for 
interfering with the judgment of the district court, and it 
is therefore affirmed. Friday, June 24, 1927, between the 
hours of 6 a.m. and 6 p.m., is fixed as the date for carry- 
ing out the judgment of the court. 

AFFIRMED. 


Note—See Criminal Law, 16 C. J. 100 n. 12; 17 C. J. 62 
n. 94— 13 R. C. L. 710—10 L. R. A. N. S. 999. 
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DAVID O. BROWN V. STATE OF NEBRASKA. 
FULeD MarcH 9, 1927. No. 25602. 


Porgery: Proor. Where one is informed against for forging the 
name of another to an instrument, it is incumbent upon the 
state at the tria! to prove by direct or circumstantial evidence 
that he signed the name of such other person without. authority. 


ERROR to the district court for Custer county: BruNo O. 
HOSTETLER, JUDGE. Reversed. 


Edward F. Hannon and Prince & Prince, for plaintiff in 
error. 


O. S. Spillman, Attorney General, and Donald Gallagher, 
contra. ; 


Heard before Goss, C. J., ROSE, DEAN, DAy, Goop, 
THOMPSON and EBERLY, JJ. 


THOMPSON, J. 

This is an action brought in the district court for Custer 
county wherein David O. Brown, plaintiff in error, herein- 
after called defendant, was informed against for that he 
did in such county falsely make, forge, and counterfeit a 
certain receipt for goods with intent to defraud. To this in- 
formation he entered a plea of not guilty. Trial was had 
and judgment entered by which he was sentenced to serve 
a term in the penitentiary. To reverse this judgment the 
defendant prosecutes error. 

It is urged as ground for such reversal that the verdict 
and judgment are without evidence to support them, and are 
contrary to law. 

The record reflects the following facts as proved: That 
Will Mullen caused to be sent by express from Omaha, Ne- 
braska, two packages of merchandise consigned to P. J. 
Martin at Anselmo, Nebraska; that, as is the custom in 
such cases, a duplicate receipt was executed by the express 
company, one copy thereof retained by it and forwarded 
with the packages and the other delivered to the consignor, 
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and at the bottom of each thereof was a blank space for the 
signature of the consignee, to be by him placed thereon 
at the destination office on receiving the consignment; that 
on the morning of the day in question the defendant ap- 
peared at the express office in Anselmo and presented the 
consignor’s duplicate receipt, demanded the goods covered 
thereby, signed the name of P. J. Martin, the consignee, 
to the duplicate receipt transmitted with the packages, paid 
the charges, and received the goods in question; the local 
agent at the time being unacquainted with the defendant, 
and believing him to be P. J. Martin, the consignee. It 
was further proved that the defendant was not known in 
that community by any other or different name than that of 
David O. Brown. The evidence does not show P. J. Martin, 
the person named as consignee, to be known by either party, 
or in the community of Anselmo. 

In furtherance of his plea of not guilty, the defendant 
interposed proof tending to establish an alibi, and, testify- 
ing in his own behalf, denied having any knowledge of the 
transaction in question, or that he was present at the time. 

It will be seen that the forgery charged in this case is 
that arising from the defendant signing the name “P. J. 
Martin” to the receipt in question, and receiving the prop- 
erty by reason thereof. Where one is informed against for 
forging the name of another to an instrument, it is incum- 
bent upon the state at the trial to prove by direct or circum- 
stantial evidence that he signed the name of such other 
person without authority. Taylor v. State, 114 Neb. 257. 
In the instant case, the state failed to meet this burden 
either by direct or circumstantial evidence, and it was error 
not to so instruct the jury. 

The judgment of the trial court is reversed and the cause 
remanded for further proceedings. 

REVERSED. 
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UNITED BANK & TRUST COMPANY, APPELLANT, v. 
SAM MCCULLOUGH, APPELLEE. 


FILED MaRcH 9, 1927. No. 24670. 


1. Bills and Notes: Law GOVERNING. ‘Where a promissory note 
is made in one state, to be performed in another state, it is, 
ordinarily, to be regulated and governed by the law of the 
place of performance, without regard to the place at which it 
was written, dated, or signed, unless it clearly appears that the 
parties intended that the contract should be governed by the 
law of the place where made.” Farm Mortgage & Loan Co. 
,v. Beale, 113 Neb. 293. 

2. Trial: INTERPRETATION OF LAWS: QUESTION oF FACT. Ques- 
tions as to the terms and interpretation of the laws of a sister 
state are questions of fact to be determined as such. 


8. Evidence in the record examined, and held to support the judg- 
ment of the district court. 


APPEAL from the district court for Merrick county: 
Louis LIGHTNER, JUDGE. Affirmed. 


Elmer E. Ross, and Hall, Cline & Williams, for appellant. 


Brown & Dibble, contra. 


Heard before Goss, C. J., ROSE, DEAN, GooD, THOMPSON 
and EBERLY, JJ., and SHEPHERD, District Judge. 


EBERLY, J. 

This is a suit by the Merchants National Bank (succeeded 
by the United Bank & Trust Company) of San Francisco 
to recover on a note executed by Sam McCullough, payable 
to the order of F. J. Linz Motor Company. The instrument 
in suit is in the following form: 

“San Francisco, Cal., 8-8-1921. 

“$1,500. Four months after date, for value received, the 
undersigned promises to pay to the order of F. J. Linz 
Motor Co. at San Francisco, fifteen hundred dollars, with 
interest from date at eight per cent. per annum, payable at 
maturity. This note is one of a series of notes bearing 
even date herewith. In case of default in payment of any 
instalment of interest or principal at the time that the same 
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shall be due and payable upon any of said notes, or in case 
of failure to observe any of the conditions thereof, then all 
said notes immediately shall become due and payable on de- 
mand of the holder thereof. Said notes represent the pur- 
chase price of one National automobile, No. , motor. ; 
which the undersigned hereby agrees to purchase, and in 
consideration of the acceptance of said notes by the payee 
and of delivery to the undersigned of said automobile, the 
undersigned agrees as follows: The title to said property 
shall be and remain in the payee until all of said notes or 
any renewals thereof shall be paid in cash. The payee may 
in order to protect his interest in said car, or in the event 
of failure of the undersigned to perform any of the terms 
or conditions of this agreement, at its option enter the 
premises of the undersigned, or any premises where said 
property or any part thereof may be found, and move the 
same therefrom without let or hindrance or without making 
demand of any kind therefor, and may retain the same and 
all moneys paid on account of said note, or of the purchase 
price, for the use, wear, and tear of said car up to the time 
of said retaking; and may treat all obligations on its part 
to sell said car to the undersigned as terminated, or payee 
may, upon any repossession of said car, at its election, treat 
this agreement as in full force and effect, retaining posses- 
sion of said car as security for the performance of the terms 
of this agreement and all costs which it may incur in re- 
taking or holding the same. No new note, additional secu- 
rity, suit or judgment obtained upon any of said notes shall 
constitute payment thereof so as to operate as a waiver of 
the payee’s title to said car. The undersigned shall not 
transfer said car or remove the same from the state of Cal- 
ifornia, or permit any lien to attach thereto, or assign any 
of his rights therein, without the consent of the payee. The 
undersigned agrees to keep said car in good order and con- 
dition and to insure same free of charge to the payee against 
loss by fire, theft and transportation for an amount equal 
to the aggregate of the deferred payments so long as any 
of said payments shall remain unpaid; the insurance to be 
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payable to the payee or his assigns as their interest may 
appear, and the policy to be delivered to the payee and held 
by him or his assigns until said contract is fully discharged. 
Should the undersigned fail to deliver to the payee a policy 
of insurance upon the signing and delivering of this con- 
tract, the payee or his assigns is authorized to insure said 
property for one year for two-thirds of the purchase price 
hereinbefore mentioned, the cost of said insurance together 
with interest thereon at the rate of eight per cent. per an- 
num to be paid by the undersigned on demand. In case the 
payee or his assigns shall employ an attorney to recover 
either the property or collect any unpaid balance due under 
this agreement, the undersigned promises to pay the addi- 
tional sum of $50 as and for attorney’s fees. The under- 
signed further promises to pay to the payee or his assigns 
any expense that the payee or his assigns may incur in re- 
covering the possession of the said property, or collecting 
any balance due under this contract, in the event that the 
undersigned fails to perform any of the promises and cov- 
enants to be performed by the undersigned. Time is of 
the essence hereof, and the undersigned further agrees that 
in the event the payee shall in good faith assign and trans- 
fer this contract, and the moneys payable thereunder, to 
a third party, then the undersigned shall be precluded from 
in any manner attacking the validity of this contract on the 
ground of fraud, duress, mistake, want of consideration, 
or failure of consideration, or upon any other ground, and 
all moneys payable under this contract by the undersigned 
shall be paid to such assignees or holder without recoup- 
ment, set-off or counter-claim of any sort whatsoever. 
“Sam McCullough, Visalia, California.” 

The following indorsements appear on the back of the in- 
strument: 

“F, J. Linz Motor Co. F. J. Linz. For value received 1 - 
hereby guarantee payment of the within obligation and 
any renewal thereof, and hereby waive presentation, de- 
mand, protest and notice of nonpayment, and consent to any 
extension of payment acceptable to the holder. F. J. Linz 
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Motor Co. F. J. Linz. For value received, we do hereby 
sell, assign and transfer to Merchants National Bank of 
San Francisco, all of our right, title and interest in and 
to the within agreement, the property therein described and 
all moneys to become due thereunder. 

“FEF. J. Linz Motor Co., by F. J. Linz. Dated 8-8-21.” 

Plaintiff claims to be a “holder in due course.” The de- 
fendant in his answer admits execution of the instrument, 
alleges that it was procured by the fraudulent concealment 
of the Linz Motor Company, and that the automobile of 
which it formed the purchase price was, in truth and in fact, 
never delivered by that organization. To defendant’s plead- 
ings a reply was filed. Trial resulted in a judgment and 
verdict in favor of the defendant, from which plaintiff ap- 
peals. 

Uncontradicted evidence in the record discloses that the 
instrument in suit was made in the state of Nebraska and 
was to be wholly performed in California. This court is 
committed to the doctrine: ‘“‘Where a promissory note is 
made in one state, to be performed in another state, it is, 
ordinarily, to be regulated and governed by the law of the 
place of performance, without regard to the place at which 
it was written, dated, or signed, unless it clearly appears 
that the parties intended that the contract should be gov- 
erned by the law of the place where made.” Farm Mort- 
gage & Loan Co. v. Beale, 113 Neb. 293. 

The laws of California are not pleaded by either party. 
But certain statutes of California, portions of the negotiable 
instruments law of that state, were introduced in evidence, 
and as both parties expressly stipulate that any of the pro- 
visions of the Code of California (on this subject) might 
be made a part of the bill of exceptions by either party, we 
must assume that both parties in the district court pro- 
ceeded on the theory that the laws of California are con- 
trolling in this case. If we are correct in this deduction 
it follows that this court is bound by this principle. Plain- 
tiff, in the court below, and at the present time, insists that 
the instrument in suit is a negotiable promissory note; that 
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it occupies the position of a holder in due course thereof; 
and that the action of the district court in permitting the 
introduction of this evidence to establish the defense plead- 
ed by the defendant denied the plaintiff its right as such. 
That, as permitting the introduction of this evidence was 
int effect to hold that the instrument in suit was nonnego- 
tiable, it constituted reversible error. 

It is thus obvious that the California law is exclusive and 
is controlling. The statutory provisions of California are 
before us, and their correct interpretation, in accordance 
with the doctrine announced by the supreme court of that 
jurisdiction, will be the test by which the action of the dis- 
trict court is to be judged. 

We find the provisions of the California negotiable instru- 
ments act, in point in the present case, were construed by 
the supreme court of that state in the case of Central Sav- 
ings Bank v. Coulter, 72 Cal. App. 78. In this case the 
facts before that court embraced a promissory note in usual 
form, but containing the statement: “This note is secured 
by a deed of trust dated the 17th day of November, A. D. 
1919.” This trust deed contained certain provisions which 
it was contended rendered the note nonnegotiable. The 
supreme court of California sustained this contention in 
the following language: 

“Sections 3082 et seq. of the Civil Code define what in- 
struments must contain in order to be negotiable. Among 
other things, there must be an unconditional promise or 
order to pay a sum certain in money, with interest at a defi- 
nite time or by instalments; may have a provision accel- 
erating the due date with exchange, costs, and attorney’s 
fees; the instrument must be payable on demand at a fixed 
or determinable future time; the time of payment may be 
on or before a certain specified event which is certain to 
happen. It is also provided that an instrument payable on 
a contingency is not negotiable. That the deed of trust set 
forth in the record violates many of the terms of the uni- 
form negotiable instruments act of this state plainly ap- 
pears by an analysis of its provisions. This analysis is set 
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forth so succinctly in the respondent’s: brief that we take 
the liberty of quoting it in full: ‘(a) It provides for the pay- 
ment of further advances and all sums now or hereafter 
owing by the makers. (b) It provides for the payment of 
“all taxes and assessments.” (c) Of all other charges and 
incumbrances now or hereafter appearing as a lien upon 
the property. (d) Of all expenses and attorney’s fees ex- 
pended by the creditor in any action affecting the property 
or the title thereto. (e) Of all sums expended by the cred- 
itor in settling or compromising of any adverse claim; or, 
(f) Of all sums expended by the creditor on account of 
taxes, assessments, etc. The deed of trust provides that the 
entire sum secured by the deed of trust may be declared due, 
“if default be made........ in the payment of any of the other 
moneys herein agreed to be paid,” or “if breach be made 
in the performance of any obligation for which this deed of 
trust is a security.” This means that the entire sum se- 
cured becomes due, not alone in one year, nor upon the 
happening of an event “which is certain to happen,” but 
(a) if the maker fails to pay any taxes; or (b) if he fails 
to pay any assessments; or (c) if he fails to pay any charge 
or incumbrance; or (d) if he fails to repay any expenses 
or attorney’s fee expended by the creditor in any action 
involving the property or the title; or (e) if he fails to re- 
pay any sum paid in settlement or compromise of any ad- 
verse claim; or (f) if he fails to repay any sum expended 
by the creditor on account of taxes or assessments.’ We 
conclude that the note under consideration is a nonnego- 
tiable instrument and that the appellant’s objection to testi- 
mony based upon the alleged negotiability of the note in 
question is not well founded.” Central Savings Bank v. 
Coulter, 72 Cal. App. 78. 

‘Comparing the provisions thus held by the supreme court 
of California to be in violation of “many of the terms of 
the California uniform negotiable instruments act” in Cen- 
tral Savings Bank v. Coulter, supra, it is obvious that cer- 
tain of the provisions of the instrument in suit are likewise 
in conflict with the terms and conditions of that act. 
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It is also quite evident that the supreme court of Califor- 
nia in the foregoing excerpt, and its conclusions as to the ef- 
fect of collateral agreements relating to the security on 
the subject of negotiability stated in the foregoing excerpt, 
is wholly at variance with the doctrine of this court on that 
subject, announced in Garnett v. Meyers, 65 Neb. 280. 

It seems, under the California doctrine, covenants and 
agreements pertaining to the security for the purpose of 
the rule are deemed identical in legal effect with agreements 
pertaining solely to the indebtedness secured thereby. In- 
deed, it would seem that the instrument here in suit violates 
the restrictions of the uniform negotiable instruments act 
in a greater degree than the instrument before the supreme 
court of California in the Coulter case. The instrument 
here presented, among other provisions, contains the follow- 
ing: “The payee may in order to protect his interest in 
said car, * * * at its option (retake the property) * * * 
and may retain the same and all moneys paid on ac- 
count of said note, or of the purchase price, for the use, 
wear and tear of said car up to the time of said retaking; 
and may treat all obligations on its part to sell said car to 
the undersigned as terminated.” 

It is to be noted that this exercise of retained power is 
not in any manner dependent upon a prior default on the 
part of the maker of the instrument. Assuming the pro- 
vision in question to be valid, it must be conceded, even 
in the absence of default on the part of maker, and before 
the maturity date stated therein, the holder in due course 
is vested with the right by the instrument itself to treat 
that writing as a conditional] sale contract wholly terminable 
at his option and discretion. The effect of such termina- 
tion which the terms of the instrument necessarily con- 
template is that all rights vested in the maker of the instru- 
ment to the’ property involved by such determination van- 
ish. Of course, it would follow that no right to recover 
from the maker the amount unpaid then remaining survives. 
Liver v. Mills, 155 Cal. 459; Muncy v. Brain, 158 Cal. 300. 

The obligations of the contract would be at an end, their 


334 NEBRASKA REPORTS. (VoL. 115 
United Bank & Trust Co. v. McCullough. _ 


force and effect forever terminated. The instrument, by its 
terms, placing the matter of determining the “certainty of 
the amount due,” and the “certainty of the date of matur- 
ity,” and the ‘continuance of the contract itself,” exclu- 
sively within the breast of the payee or his assignee without 
respect to any default on the part of the maker of the in- 
strument, or maturity of the obligations, wholly fails to con- 
form to the requirements of the California negotiable in- 
struments law on these subjects. California has adopted 
the rule that “Whenever the note (or some collateral agree- 
ment known to the indorsee) makes the note payable when- 
ever the payee deems himself insecure, the due date is 
usually held to be uncertain and the note nonnegotiable.” 
People’s Bank v. Porter, 58 Cal. App. 41. The provisions 
before us are more than mere permission to the payee to 
take the car in the event of failure of payment on the due 
date, “as something to be done in lieu of the payment of 
money.” The rights reserved are more than the mere con- 
ferring upon the payee a choice of remedies when the note 
becomes due, either to reclaim the chattel or sue for money. 
It affects and destroys the absolute “promise to pay,” both 
as to “certainty of amount” and “certainty of date of ma- 
turity.” These essential requirements of negotiable paper, 
in view of the rule above quoted, cannot be satisfied by the 
terms of an instrument making these elements without re- 
spect to maturity date, or any default of maker, dependent 
wholly on the fact that any particular holder may at any 
particular time deem himself unsafe and insecure. 
_In view of all the provisions of the instrument in suit, 
construed as a California contract, and governed by Cali- 
fornia laws, we do not find that the district court, in the 
record before us, committed reversible error. 

It follows, therefore, that the judgment and proceedings 
of the district court are correct, and the judgment is 
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IN RE APPLICATION OF KATE RESLER, ALSO KNOWN AS KATE 
DAVIS, FOR A WRIT OF HABEAS CORPUS. 


FILED MarcH 9, 1927. No. 25779. 


1. Habeas Corpus: VoIp JUDGMENT. The writ of habeas corpus 
is a proper remedy where one is deprived of his liberty by reason 
of a void judgment. 

2. Criminal Law: AcQuiTTAL. In the present case, the defense 
interposed of a previous trial and judgment of not guilty entered 
thereon by a court of competent jurisdiction for the crime 
charged should have been sustained. 

ABETTOR: INFORMATION. The law as announced in 
Scharman v. State, ante, p. 109, holding that the same rule 
as to the information, conduct of the case, and punishment, 
heretofore applicable to a principal, should thereafter govern 
his aider, abettor, or procurer, and that no additional facts need 
be alleged in an information against such accessory before the 
fact than are required against his principal, followed and ap- 
proved. 

4, Indictment and Information: HomIcipE. Information upon which 
petitioner was tried and acquitted construed, and held to prop- 
erly charge petitioner as principal with the crime of murder 
by poisoning; that the words actually employed therein are the 
legal equivalent of the statutory language, embracing only as 
additional and explanatory thereof that the crime was, in fact, 
committed by another, through the procurement of the defend- 
ant. 

5. Criminal Law: COMPLAINT. Complaint upon which the relator is 
now being detained and imprisoned construed, and held to charge 
the relator with poisoning with intent to take life under section 
9563, Comp. St. 1922, and being, in substance and effect, a charge 
of an attempt to commit the crime set forth and charged in the 
information upon which the accused was acquitted. 


6. VerbicT. Upon an indictment for an offense, the jury 
may find the defendant not guilty of the offense, but guilty of an 
attempt to commit the same, where such an attempt is an 
offense. 

7. FINAL JUDGMENT. It thus appearing that the charge 


now set forth in the complaint upon which the relator is now 
being held was, by express provision of statute, made and in- 
cluded within the charge set forth in the information upon 
which the petitioner was tried and acquitted, the verdict “not 
guilty” was therefore in all respects a complete determination 
thereof in her favor. 
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ORIGINAL application for writ of habeas corpus. Writ 
allowed. 


Bernard McNeny, John F. Fults and Edward J. Lambe, 
for petitioner. 


O. S. Spillman, Attorney General, John Stevens and Wade 
Stevens, contra. 


Heard ‘before Goss, C. J., ROSE, DEAN, Day, Goon, 
THOMPSON and EBERLY, JJ. 


EBERLY, J. 


An application to this court was made at a former day 
for a writ of habeas corpus on the allegation that the plain- 
tiff was then unlawfully imprisoned and detained in the 
county jail of Furnas county, Nebraska, under the findings 
and order of the county judge of that county. 

On consideration of the application the court was of the 
opinion that the facts herein recited fairly raised the ques- 
tion whether the county judge, in making the findings and 
entering the order as an examining magistrate, in a cause 
then pending before him on December 14, 1926, had not 
exceeded his power. It therefore directed the writ to issue. 
To this writ return has been made. The cause has been 
heard by the court upon the application for the writ (in- 
cluding a transcript of the evidence received, and all pro- 
ceedings had at the preliminary examination referred to 
and duly settled and allowed by the county judge and made 
a part of the proceedings by his order), the respondent’s 
return thereto, and a stipulation of all parties in interest 
“waiving the presence of the petitioner before” this court. 

Disclaiming any assertion of a general power of review 
over the proceedings of examining magistrates in matters 
of determining by them “that an offense has been com- 
mitted, and there is probable cause to believe that the per- 
son charged has committed the offense,” we proceed to as- 
certain from an examination of the entire record before us 
whether, in view of the facts contained therein, the county 
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court of Furnas county, or the judge thereof, had power to 
make the findings and enter the order of commitment 
thereon in this case. 

It appears that on March 19, 1926, an information in 
proper form was filed in the district court for Furnas 
county, Nebraska, which, omitting formal parts, and appro- 
priate technical terms as to premeditation, malice, and in- 
tent, charged the petitioner, Kate Davis, with a violation 
of section 9544, Comp. St. 1922, by setting forth that on or 
about the 30th day of August, 1925, “the said Bert M. Davis 
* * * did * * * give and administer to the said Blanche 
A. Davis a large quantity of a certain deadly poison called 
strychnine, sometimes also called strychnia alkaloid,” and 
that “the said Blanche A. Davis * * * did then and there 
take said poison and swallow the same, * * * by reason 
and by means of which, * * * on said 30th day of August, 
1925, * * * did die; and before said poisoning and murder 
were committed by the said Bert M. Davis some time during 
the year 1925, the exact date or dates being unknown to 
complainant, and in the county of Furnas, and state of Ne- 
braska, one Kate Resler, who is now also known as Kate 
Davis, did unlawfully, feloniously, wilfully, purposely, and 
of her own deliberate and premeditated malice, procure, in- 
cite, counsel, advise, aid and abet the said Bert M. Davis in 
the perpetration and commission of said poisoning.” 

Thereafter, ir? a district court of competent jurisdiction, 
to a properly impaneled jury, a trial was regularly had on 
this information, and at its close, after instructions by the 
court, and after consideration of the evidence adduced, the 
jury, on June 27, 1926, in open court, returned a verdict of 
“not guilty,” which verdict was duly accepted and received 
by the court and entered on the records thereof, and an 
order thereupon made and entered discharging said jury 
from further consideration of said cause, and further pro- 
viding that petitioner “be and is hereby released and dis- 
charged.” 

On November 8, 1926, the county attorney of Furnas 
county filed a complaint in due form in the county court of 


338 NEBRASKA REPORTS. [VoL. 115 


In re Resler. 


Furnas county which, omitting formal allegations, charged: 
“That at some time during the year 1925, and prior to the 
81st day of August of said year, the exact date being to 
complainant unknown, in the county of Furnas, and state 
of Nebraska, one Kate Resler, who is now also known as 
Kate Davis, and one Bert M. Davis, then and there being, 
did then and there unlawfully and feloniously confederate 
and conspire together to commit a felony, to wit, to ad- 
minister poison to one Blanche A. Davis with the intent 
to destroy or take the life of the said Blanche A. Davis; and 
in pursuance of said conspiracy and to effect the object 
thereof, the said Kate Resler and Bert M. Davis did, in the 
said county of Furnas, and state of Nebraska, on various 
dates within the time aforesaid, the exact dates being to 
complainant unknown, give and administer to the said 
Blanche A. Davis certain poisons, the exact nature of which 
are to complainant unknown, with intent to destroy or take 
the life of the said Blanche A. Davis, and did mix certain 
of such poisons, the exact nature and name of which are 
to complainant unknown, in water, food, drink and medicine 
with the aforesaid intent, and did offer and give the same 
to the said Blanche A. Davis and induce her to take and 
swallow the same with the intent of them, the said Kate 
Resler and Bert M.Davis, to destroy or take the life of the 
said Blanche A. Davis.” 

Upon this complaint the preliminary examination now 
before us was held and resulted in the findings and order of 
commitment complained of. 

That, in this case, the petitioner may properly present 
the question involved by habeas corpus, we have no doubt. 
It is firmly established that if a court or a judge thereof 
which renders a judgment, or who enters an order, has not 
jurisdiction to perform the act done, either because the pro- 
ceeding .or the law under which it is taken is unconstitu- 
tional, or for any other reason the judgment is void, it may 
be questioned collaterally, and a defendant who is impris- 
oned under and by virtue of it may be discharged. In re 


VoL. 115] JANUARY TERM, 1927. 339 


In re Resler. 


Havlik, 45 Neb. 747; In re Application of McMonies, 75 
Neb. 702; In re Vogland, 48 Neb. 37. 

In the present case it is true that the ground for habeas 
corpus was not the invalidity of an act of the legislature 
under which the petitioner was informed against, but be- 
cause it was claimed to be a second prosecution for the same 
offense contrary to the express provisions of our Constitu- 
tion. In other words, the contention is that the constitu- 
tional rights of the defendant were violated by her second 
arrest and detention for the same offense contrary to the 
express terms of the Constitution that no person shall be 
twice put in jeopardy for the same offense. It is difficult 
to see why a conviction and punishment under an uncon- 
stitutional law is more a violation of a person’s constitu- 
tional rights than an unconstituticnal conviction under a 
valid law. In the first case it is true the court has no au- 
thority to take cognizance of the case, but in the second it 
has no authority to render judgment against the defend- 
ant. Michaelson v. Beemer, 72 Neb. 761. 

In view of the fact that our constitutional provisions 
were, in fact, intended to secure an absolute immunity and 
unqualified privilege to a defendant legally acquitted on a 
criminal charge of never again being subject to further ar- 
rest, detention, molestation, or inconvenience based upon 
that which has been once solemnly determined in his favor, 
these provisions are certainly limitations on the power of 
the court to, in any manner, violate or infringe the right 
thus plainly granted and conferred by the fundamental 
charter of the state. 

In the present case, therefore, the finding that a crime 
has been committed, if the same be one of which the ac- 
cused had theretofore been legally acquitted, and the fur- 
ther finding that there was probable cause for believing the 
petitioner guilty of the same, followed by a mittimus re- 
stricting her liberties, was certainly beyond the power of 
the court and beyond its jurisdiction to enter because it 
was against the express provisions of the Constitution 
which bounds and limits all jurisdiction involved. Hans 
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Nielsen, Petitioner, 181 U. S. 176; Ex parte Bornee, 76 W. 
Va. 360; Ex parte Lange, 18 Wall. 163; Ex parte Siebold, 
100 U. 8. 371; In re Snow, 120 U. S. 274. 

It follows, therefore, that habeas corpus is the proper 
remedy in the instant case, and properly presents the ques- 
tion of the validity of the proceedings against the petitioner 
and the legality of her present imprisonment. 

The record before us discloses that at the preliminary 
examination, excepting certain evidence of a strictly cu- 
mulative character, all of the proof presented to the exam- 
ining magistrate had been heard, considered and passed 
upon by the jury in the trial of petitioner on the charge of 
murder by poisoning. It also appears without question 
that the time, place, party, and transactions involved in the 
information herein set out, and in the complaint above set 
forth, are in all respects identical. There is no question 
before us involving disputed facts or conflicting evidence. 
It is wholly a matter of law. 

It is claimed by the respondent, however, that even 
though the time, place, parties, and the transactions in- 
volved be identical, yet in view of legislative action there is 
involved three distinct crimes: (a) Criminal conspiracy, 
section 9543, Comp. St. 1922; (b) administering poison 
with intent to take life, section 9563, Comp. St. 1922; (c) 
murder by administration of poison or causing the same to 
be done, section 9544, Comp. St. 1922. That it was com- 
petent for the legislature to punish distinct parts of the 
transaction as separate crimes, and that by reason of the 
action of the legislature, the three crimes before us being 
separate and distinct, an acquittal of one could not be the 
subject or basis of a plea in bar to a criminal charge based 
upon either of the other two. . 

Does the above complaint which is the foundation of the 
proceeding, the validity of which is now challenged, charge, 
as a separate, distinct, unconnected crime, a conspiracy 
alone, or, is the offense, described therein, embraced in the 
charge of murder on which there was an acquittal in the 
district court? 
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Conspiracy, as originally known to the English law, was 
defined as follows: “Conspiracy is a consultation and agree- 
ment between two or more, to appeal, or indict an innocent 
falsely and maliciously of felony, whom accordingly they 
cause to be indicted or appealed; and afterward the party 
is lawfully acquitted by the verdict of twelve men; the 
party grieved may be relieved, and the offender punished 
two ways. * * * Secondly, by indictment at the suit of the 
king, the judgment whereof is criminal.’’ Coke’s Institutes, 
part ITI, 142. 

At the time of the adoption of our Criminal Code in 1873 
the above was, in substance, incorporated in it, and now 
appears in section 9736, Comp. St. 1922. 

In 1909 a statute relating to blackmail was adopted, 
which now appears as Sections 9579-9583, Comp. St. 1922. 
The last section, in terms, purports to punish conspiracies 
concerning blackmail by a maximum penalty of three years 
in the penitentiary. In 1919 (Laws 1919, ch. 195) under 
the title “An act relating to conspiracy and to provide a 
penalty, and to declare an emergency,” it was enacted: “If 
two or more persons conspire to commit any felony or to 
defraud the state of Nebraska in any manner or for any 
purpose, and one or more of such parties do any act to 
effect the object of the conspiracy, each of the parties in 
such conspiracy shall be fined not more than ten thousand 
($10,000) dollars or imprisoned in the penitentiary not 
more than two years, or both.” The act last quoted con- 
tains no repealing clause and makes no reference to pre- 
ceding legislation on the subject of conspiracy. 

Chapter 89, Laws 1923, provides: “Whoever aids, abets 
or procures another to commit any offense may be prose- 
cuted and punished as if he were the principal offender.” 
The unquestioned purpose of the last act was to eliminate 
the common-law distinction between principals and acces- 
sories before the fact, and to provide for the punishment 
and trial of accessories before the fact as principals. 

. Construing this section last referred to in Scharman v. 
State. ante, p. 109, this court held: “Section 9541, Comp. 
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St. 1922, as amended by chapter 89, Laws 1923, which pro- 
vides that an aider, abettor, or procurer, whether present 
or not, shall be subject to the same prosecution and punish- 
ment as his principal, construed to mean: That the same 
rule as to the information, conduct of the case, and punish- 
ment, heretofore applicable to a principal, should thereafter 
govern his aider, abettor, or procurer, and that no addi- 
tional facts need be alleged in an information against such 
accessory before the fact than are required against his 
principal.” 

Construing the information upon which petitioner was 
tried and acquitted, in the light of the principles announced 
in Scharman v. State, supra, we hold it properly charges 
petitioner as principal with the crime of murder by poison- 
ing. It is true that the charge might have properly been 
made in the general terms of the statute. But the words 
actually employed are the legal equivalent of the statutory 
language, embracing only as additional and explanatory 
thereof that the crime was, in fact, committed by another 
“through the procurement,” etc., of the defendant. Schar- 
man v. State, supra; State v. Gleim, 17 Mont. 17, 31 L. R. 
A. 294; People v. Rozelle, 78 Cal. 84; State v. Littell, 45 
La. Ann. 655; Territory v. Guthrie, 2 Idaho, 482; People 
v. Schwartz, 32 Cal. 160. 

The murder charged in the information upon which the 
petitioner was acquitted was a complete and indivisible 
offense. By statute, the scope of the accusation evidenced 
by the information had been extended to include every 
possible criminal relation to the fact of death that existed 
at the time of its occurrence. The scope of the charge, in- 
deed, must be measured by the transactions which might 
be shown to support it. Immunity of acquittal must be 
commensurate with peril of conviction. For what a ver- 
dict of “guilty” might punish, a verdict of ‘not guilty” must 
protect. 

It must be conceded that the petitioner, by her acquittal, 
was wholly relieved from any further attempt to fix pen; 
alties upon her because of her relation to the fact of killing 
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being that of an accessory before the fact. An accessory 
before the fact, it may be said, is one who, by word or act, 
gives encouragement to the actual perpetrator in the com- 
mission of the act, or who procures, instigates, incites, ad- 
vises, or counsels him to commit it, or joins with him in a 
conspiracy to that end, or by aiding him in any of the fore- 
going ways in some other unlawful act:that would naturally 
result in a homicide if the homicide action results therefrom. 
29 C. J. 1067, sec. 40. 

But the petitioner is now sought to be held as a conspir- 
ator for a completed conspiracy having for its object the 
death of Blanche A. Davis. 

It may be conceded that as to a completed felony, all ac- 
cessories before the fact, at common law, might or might 
not be conspirators; but it cannot be denied that in such 
case all “conspirators before the fact,’ by the consumma- 
tion of their conspiracy, became “accessories before the 
- fact.” 

Our Nebraska statutes, as determined by Scharman v. 
State, supra, now inflict punishment as principal alike on 
both classes of these offenders. Under our former decision, 
one could not be convicted as principal if the evidence dis- 
closed he was accessory before the fact; neither could he 
be convicted as accessory before the fact if the evidence 
disclosed he was present and a principal. Casey v. State, 
49 Neb. 403. But since the amendments referred to have 
been adopted, the scope of possible conviction under the 
charge contained in the information upon which petitioner 
was tried has been extended to include as principal] all 
criminal relations to the criminal act charged, whether be- 
fore denominated as principal or as accessories before the 
fact. 

It follows that, in view of the provisions of the legislation 
above referred to, that whether present or absent at the 
time the poison was administered, assuming the crime to 
have been committed, the charge of conspiracy was within 
the terms of the information upon which the case was tried, 
and the evidence establishing the conspiracy would have 
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been relevant and material for consideration of the jury, 
and, if believed by them, would have resulted in the convic- 
tion of the petitioner of the crime of murder. Therefore, 
construing the complaint upon which the petitioner is now 
detained, as respondent would have it construed, the lan- 
guage of the supreme court of Colorado would appear to be 
applicable: 

“It is evident, therefore, that the facts necessary to show 
his guilt as accessory before the fact are essential] to show 
him guilty of the conspiracy charged in this indictment. 
In other words, the criminal conduct that would constitute 
him an accessory before the fact, where the object of the 
conspiracy has been consummated, is the same, that would 
prove him a conspirator where the contemplated crime is 
not completed. It is laid down by Wharton, as a general 
rule, that ‘where the evidence necessary to support the 
second indictment would have been sufficient to procure a 
legal conviction upon the first, * * * the plea (autrefois - 
acquit) is generally good.’” Davis v. People, 22 Colo. 1. 

We are, however, convinced that, applying to this com- 
plaint in the county court the principles announced in 
Scharman v. State, supra, (which was decided after the 
complaint in question had been filed), we are forced to 
accept the construction that the offense charged in the in- 
stant complaint is not conspiracy under section 9543, Comp. 
St. 1922, but poisoning with intent to take life under sec- 
tion 9563, Comp. St. 1922. 

It is to be noted in this connection that, while the maxi- 
mum penalty provided for “conspiracy” is ‘not more than 
$10,000 (fine) or imprisonment in the penitentiary not more 
than two years, or both,” the minimum penalty might be 
one dollar fine and costs. The penalty for poisoning (sec- 
tion 9563, Comp. St. 1922) is imprisonment in the peniten- 
tiary not less than two years, nor more than fifteen years. 
The latter, therefore, is deemed the more serious offense. 

In view of the statutory provisions of 1923, we feel it 
must be conceded that, where a conspiracy is executed or 
consummated, all conspirators, who at common law were 
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either principals or accessories before the fact, are now to 
be deemed principals. The charge that ‘the said Kate 
Resler and Bert M. Davis did, in the said county of Furnas, 
and state of Nebraska, on various dates within the time 
aforesaid, the exact dates being to the complainant un- 
known, give and administer to the said Blanche A. Davis 
certain poisons, the exact nature of which are to complain- 
ant unknown, with intent to destroy or take the life of the 
said Blanche A. Davis, and mix certain of such poisons, 
the exact nature and name of which are to complainant un- 
known, in water, food, drink and medicine with the afore- 
said intent, and did offer and give the same to the said 
Blanche A. Davis and induce her to take and swallow the 
same with the intent of them, the said Kate Resler and Bert 
M. Davis, to destroy or take the life of the said Blanche A. 
Davis,” would embrace all acts and relations criminally con- 
nected with the offense at or prior to its commission, 
whether such connection be evidenced by actual or con- 
structive presence at the time of the commission of the 
crime or by absence and participation as by an accessory 
before the fact or as a conspirator. Scharman v. State, 
supra. 

Therefore, the additional allegation contained in the com- 
plaint including the words “Kate Davis and one Bert M. 
Davis, then and there being, did then and there unlawfully 
and feloniously confederate and conspire together to com- 
mit a felony, to wit, to administer poison to one Blanche 
A. Davis.with the intent to destroy or take the life of the 
said Blanche A. Davis; and in pursuance of said conspiracy 
and to effect the object thereof,” did commit said crime, 
must be deemed as explanatory, and that, in truth and in 
fact, but one offense is actually charged, and that of ad- 
ministering poison with intent to kill. Scharman v. State, 
supra. 

There can be no question but where one crime is in- 
cluded and forms a necessary part of another, and is but 
a different degree of the same offense, and where on a pros- 
ecution for the higher crime a conviction may be had for 
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the lower, then a conviction or acquittal of the higher will 
bar a prosecution for the lower, or for any crime of which 
the lower is an essential ingredient. 16 C. J. 271, sec. 449; 
Warren v. State, 79 Neb. 526. 

A careful comparison of the information set forth herein 
and the terms of the complaint later filed, in the light of 
the statutory provisions upon which they are based, plainly 
establishes one conclusion, viz, that the information charges 
the consummated and completed crime which is denounced 
by the provisions of section 9544, Comp. St. 1922, viz, ‘‘ad- 
ministering poison or causing the same to be done” to “kill 
another ;” and that section 9563, Comp. St. 1922, and the 
complaint drawn thereunder have for their object and pur- 
pose the punishment of those who ‘“‘shall administer poison 
to another with the intent to destroy or take the life of the 
person or persons to whom the same shall be administered.” 
Section 9544, Comp. St. 1922, in short, provides for the 
punishment of the completed and consummated act; section 
9568, Comp. St. 1922, provides for the attempt to commit 
the offense punished by the first: 

Section 10153, Comp. St. 1922, provides: “Upon an in- 
dictment for an offense * * * the jury may find the de- 
fendant not guilty of the offense but guilty of an attempt 
to commit the same, where such an attempt is an offense.” 

Thus, the charge now set forth in the complaint was, by 
express provision of statute, made an included offense of 
the charge set forth in the information upon which peti- 
tioner was tried. Of it she might, without amendment, have 
been convicted and sentenced as an included offense at the 
time of her former trial thereunder, and the verdict of 
“not guilty” was therefore in all respects a complete de- 
termination thereof in her favor. Mulloy v. State, 58 Neb. 
204; Russell v. State,.66 Neb, 497. 

“There are no maxims of the law more firmly established, 
or of more value in the administration of justice, than the 
two which are designed to prevent repeated litigation be- 
tween the same parties in regard to the same subject of 
controversy, namely, Interest reipublice ut sit finis litium, 
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and Nemo debet bis vexari pro una et eadam causa.” 
United States v. Throckmorton, 98 U. S. 61. 

It appearing that, as to the charge contained in the com- 
plaint, jeopardy attached by virtue of the former trial, and 
it appearing from the admitted facts of the record that the 
charge contained in the complaint on which the petitioner 
is now being detained and imprisoned by respondent, is 
one upon which jeopardy attached by virtue of the former 
trial on the information set forth in this opinion, and that 
petitioner is now and has been unlawfully imprisoned and 
detained by respondent and is entitled to be forthwith re- 
leased and discharged: Ordered, that respondent be and he 
is hereby directed to forthwith discharge and release said 
Kate Resler, also known as Kate Davis, petitioner. 


PETITIONER DISCHARGED. 


Note—See Criminal Law, 16 C. J. 264 n. 42, 265 n. 48, 
271 n. 5, 6—Habeas Corpus, 12 R. C. L. 1192, 6 R. C. L. 
Supp. 742; 29 C. J. 46 n. 66, 538 n. 28—Homicide 29 C. J. 
1068 n. 6, 7, 8, 9, 10, 1069 n. 11, 12, 1073 n. 59. 


EMIL GALL, APPELLEE, V. JOHN R. BECKETT, ET AL., 
: APPELLANTS. 


FILvep Marcu 25, 1927. No. 24338. _ 


1. Municipal Corporations: STREET IMPROVEMENTS: PETITION. 
Under the charter of South Omaha in 1909, a petition for both 
the creating of an improvement district and the paving of a 
street therein was sufficient to confer on the city authority to 
proceed with and complete the paving, without any petition 
therefor after the creating of the improvement district. 

‘ ASSESSMENTS. Under the charter of South 
Omaha in 1909, the city had authority to create a paving dis- 
trict more extensive than the boundary of the lots on the street 
to be paved, to order the paving on a petition representing a 
majority of the foot-frontage on such street, and to make 
assessments for benefits against all lots in the improvement 
district, if benefited. 

3. Dicta contrary to the above rules in McCaffrey v. City of Omaha, 
91 Neb. 184, disapproved. 


x 
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APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Reversed and dismissed. 


John F. Moriarty and S. L. Winters, for appellants. 
A. H. Murdock, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAy, GOop, 
THOMPSON and EBERLY, JJ. 


PER CURIAM. 

This is a suit in equity to set aside as void two city or- 
dinances passed by South Omaha for the purposes of creat- 
ing an improvement district and of paving A street from 
the west line of Twenty-third street to the east line of 
Twenty-sixth street, to cancel benefit assessments levied on 
lots 1 and 2, block 11, abutting on A street in the improve- 
ment district, and to annul lot-sale certificates issued by the 
county treasurer of Douglas county for nonpayment of the 
assessments. The municipal proceedings assailed were 
commenced in 1909 and were effective for the purposes of 
completing the paving and of benefiting the lots. Lot 1 
was assessed for benefits of $209.18 and lot 2 for benefits 
of $96.08. Plaintiff claims to be the owner of the lots and 
prays for equitable relief, removing the cloud which South 
Omaha, not then, but now, a part of Omaha, cast on his 
title. John R. Beckett, defendant, bought the lots at the 
county treasurer’s sale and sold the certificate of sale to de- 
fendant Joseph F. Murphy. 

The suit was defended on the theory that the proceedings 
of South Omaha conformed to powers conferred by its 
charter. 

Upon a trial of issues raised by the pleadings the dis- 
trict court entered a decree wiping out the proceedings of 
South Omaha in so far as they affected plaintiff’s lots, set 
aside the sale by the treasurer, canceled the certificates of 
sale and quieted in plaintiff his clouded title. Defendants 
appealed. 

The controlling questions presented depend on the mean- 
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ing of the South Omaha charter, properly construed, and 
the grants of power to the city, with special reference to 
the provisions relating to paving as they existed at the time 
in question. Laws 1909, ch. 17, sec. 128. 

It is contended by plaintiff that the city did not comply 
with the charter and acted without jurisdiction. If he is 
understood, his propositions are that the ordinances and 
the proceedings under them were void because there was 
no petition for the improvement subsequent to the creation 
of the paving district, and that the petition on which the 
city acted did not represent the requisite ownership of lot 
frontage essential to jurisdiction. The challenge extends 
to an assertion that the street frontage in that part of the 
paving district not abutting on A street is entitled to rep- 
resentation on any valid petition, whereas the petitioners 
for the paving were owners of lots abutting on A street 
only. 

Upon a consideration of the South Omaha charter from 
every standpoint, the supreme court is unanimous in the 
opinion that one petition for both the creating of the im- 
provement district and the paving of A street, though pre- 
ceding the ordinance creating the improvement district it- 
self, is a sufficient compliance with the law in those respects, 
and that the South Omaha charter contains a valid exercise 
of legislative power, conferring upon that city authority to 
create a paving district more extensive than the boundary 
of the lots on A street and to order the paving on a petition 
representing a majority of the foot frontage on the A street . 
lots. In this view of the charter, the proceedings assailed 
by plaintiff were regular and valid. : 

Dicta to the contrary in the consideration of similar pro- 
visions of the Omaha charter in McCaffrey v. City of 
Omaha, 91 Neb. 184, are disapproved. The judgment of 
the district court and the former order of the supreme 
court affirming it are therefore vacated and the action dis- 
missed at the costs of plaintiff in both courts. 


REVERSED AND DISMISSED. 
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CLARK HANKINS V. STATE OF NEBRASKA. 
FILED MARCH 25, 1927. No. 25209. 


1, Criminal Law: EMBEZZLEMENT: EVIDENCE: Book ACCOUNTS. 
In a prosecution for embezzlement where the books, records, 
papers and entries are voluminous and of such a character as 
to render it difficult for a jury to arrive at a correct conclusion 
as to amounts, an expert accountant may be allowed to examine 
them and to testify as to the result of his examination, when 
such books, records, papers and entries are in the courtroom, 
subject to inspection by the accused. 


In the prosecution of a bookkeeper 
for gmihenlement; records for.the inspection and keeping of 
which he is responsible, and which were inspected and went 
through his hands in the course of his duties, are admissible 
against him, though not actually made by him. In the circum- 
stances shown by the evidence in this case, this includes the 
records made on the detail ribbons of the cash register. 
Jurors: Duties. While a juror in a case under con- 
sideration may not state to other jurors a fact in relation to the 
case, known to him, but not in evidence, yet jurors are not mere 
automatons. They do not shed their experiences of life when 
deliberating in the jury room and may, when not violating the 
above principle, use them by way of illustration and argument, 
applicable to the case, merely to aid their fellow jurors in arriv- 
ing at a correct verdict. Record examined in the instance com- 
plained of and held to show no misconduct of the juror. 


ERROR to the district court for Buffalo county: BRUNO 
O. HOSTETLER, JUDGE. Affirmed. 


Pratt, Hamer & Beynon, for plaintiff in error. 


O. S. Spillman, Attorney General, and Harry Silverman, 
contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, Goon, 
THOMPSON and EBERLY, JJ. 


Goss, C. J. 

The plaintiff in error, convicted of embezzlement and duly 
sentenced to the penitentiary, comes up on 21 assignments 
of error. These are so grouped in his argument that they 
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may be classified and treated inclusively under (1) hear- 
say testimony of a witness who audited the books and pa- 
pers, (2) misconduct of the jury and of the county attorney, 
and (8) error in an instruction to the jury. 

The trial lasted eight days and the record is voluminous, 
consisting of more than 1,000 pages of testimony, including 
more than 1,100 exhibits. A brief outline of the evidence 
will help to understand the case. Hankins was charged with 
the embezzlement, on or about January 28, 1925, of $1,000, 
the personal property of Paul Niemack, his employer, who 
operated a garage and automobile business in Ravenna, hav- 
ing the agency for one of the most widely known cars and 
handling all of the things usually incident to such a concern. 
The business was conducted in two places, located about 
half a block apart. The sales and service end, that is, the 
garage, salesroom, repair shop, gasoline and oil station, 
was located on the west side, of the main street. It was 
here that the business with customers was transacted, sales 
were made, money taken in and the cash register kept. On 
the east side of the street an office was maintained where 
the books and records were kept. Here the defendant 
worked as chief bookkeeper, and as manager in the owner’s 
absence, from June 14, 1923, to April 2, 1925. With him 
was employed an assistant who also worked on the books, 
three different persons assisting him at different periods 
during his service. At the garage on the west side of the 
street 10 to 15 men were employed all the time, 23 or 24 
different men being so engaged during defendant’s employ- 
ment. Some of these were salesmen and used the cash reg- 
ister which was the initial step in the system of bookkeep- 
ing. The records from the register furnished much of the 
evidence complained of. The register had various keys for 
the registering of money and for other purposes. It also 
had levers which could be set in different places for the 
purpose of showing the nature of the transaction. While 
the machine was complicated, it was efficient, and the only 
mistake it ever made was when a cogwheel broke and the 
register jumped $100. A record is made by the cash reg- 


352 NEBRASKA REPORTS. [VoL. 115 
Hankins v. State. 


ister upon a long ribbon, or tape of paper, referred to in the 
evidence as the “detail ribbon.” Each day the register al- 
so makes a record of the business of the day upon such dial 
or dials as are used to record the transactions of the day. 
The bookkeeping system began with the cash register as fol- 
lows: About 6:00 o’clock each evening the bookkeeper, or 
his assistant, would go across the street to the cash register, 
inspect the dials and the ribbon and count the:cash. Then 
the transactions of the day thus discovered would be entered 
on a printed sheet called a “daily register take-off sheet,” 
from which entries would be made in the books and ac- 
counts. One of these sheets to which we are referred (and 
there are many others in the record) shows items of cash 
sales, charge sales, total sales for the day, received on ac- 
count, merchandise returned, gas sales, storage, accessories, 
parts, tires, and the like. The defendant testified that the 
cash was counted the following morning and that, if the cash 
was different from the amount shown by the register, the 
take-off sheet would be changed to show the amount actually 
found. A large number of detail ribbons were identified as 
having been made by the cash register during the course of 
defendant’s employment and the employer testified that 
they were a part of his system of bookkeeping. They were 
not offered in evidence, but were in the courtroom subject 
to inspection; and a witness, who is an expert bookkeeper 
and accountant, and who made an audit of the books and 
accounts, testified that he used the conventional books (nam- 
ing them) and the cash register ribbons, take-off sheets, and 
all other records in connection with the business. Over ob- 
jection by the defendant, the auditor was taken through 
a long examination from day to day covering the whole 
period of defendant’s charge of the books after July 1, 1923, 
except a period of about 25 days, the records for which 
could not be located, and: his testimony was received showing 
in detail the shortages in cash. Likewise the auditor testi- 
fied to his conclusion from his audit of the books and papers 
that there was a total shortage of cash unaccounted for 
amounting to $2,261.03. The defendant was charged with 
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embezzling $1,000. The jury found him guilty of embez- 
zling $200. 

Defendant does not take the position that it is never 
proper to permit an accountant or expert bookkeeper to 
testify to the result of his examination of a set of books or 
accounts. He concedes it is well settled that within certain 
limits, or under certain conditions, he may do so. It is the 
rule that, in a prosecution for embezzlement where the 
books, records, papers and entries are voluminous, and of 
such a character as to render it difficult for a jury to arrive 
at a correct conclusion as to amounts, an expert accountant 
may be allowed to examine them, and to testify as to the re- 
sult of his.examination, when such books, records, papers 
and entries are in the courtroom, subject to inspection by 
the accused. Bauer v. State, 99 Neb. 747; Mendel v. Boyd, 
71 Neb. 657; Bode v. State, 80 Neb. 74; Bartley v. State, 
53 Neb. 310. But he claims that the general rule was de- 
parted from in the admission of expert testimony as to what 
is shown by the detail ribbons, because, he asserts, they 
were not made by the defendant. 

Defendant does not quarrel with the general rule, but his 
brief strenuously urges that the evidence of the auditor was 
erroneously received on the ground that detail ribbons are 
hearsay. He asserts they are hearsay, because no single 
witness, testifying to a single item, says of it that it cor- 
rectly records a single transaction, or, testifying of a single 
ribbon, says that he operated the cash register which made 
’ the figures on that ribbon. That argument might have ef- 
ficacy if it applied to a stranger to the ribbons. But the de- 
fendant is not such. The cash register was under his do- 
minion. It was a part of the paraphernalia of his office 
as bookkeeper. Every salesman who pushed a button to 
record a sale was acting under his direction as fully as if 
he were standing at defendant’s desk and making the mem- 
orandum with pen or pencil. And when, at the end of the 
day, the defendant took account of the business of the day, 
it was the work of but a moment to check over the cash 
items on the register ribbon and compare them with the 
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cash on hand. If he then discovered a discrepancy, it could 
be reconciled, or the attention of his employer and fellow 
workers called to it. By his system and his conduct, he 
adopted the detail ribbon as a verity and bound himself by 
it as fully as if he had pushed the register button himself, 
or himself had entered on paper with a pen the items there 
recorded. It is significant that, when the register cogwheel 
broke and jumped $100, the fact was readily discovered and 
promptly reported by. him to his employer, though, with 
this exception, which was patent, he is not known to have 
reported any of the large number of discrepancies between 
the cash register ribbon and the actual cash he claims to 
have found in the cash register, although he testifies these 
discrepancies were frequent. Moreover, the reason why 
hearsay testimony is not admissible is that one has no op- 
portunity to cross-examine the adverse witness from whom 
the testimony is sought to be elicited. But these records 
spoke to defendant day by day as he checked the cash. They 
made a fixed record of what they said to him. Being prop- 
erly identified, they were as competent basis for the testi- 
mony of the auditor as any other record used by the de- 
fendant in his position as bookkeeper. Of course, they were 
subject to any explanation he might make to the jury con- 
cerning them and their verity, and his explanation, like the 
evidence sought to be deduced by the state from the register 
record,- was for the jury to weigh in connection with the 
other evidence in the case. 

We hold that, in the prosecution of a bookkeeper for em- 
bezzlement, records for the inspection and keeping of 
which he was responsible, and which went through his 
hands in the course of his duties, are admissible against 
him, though not actually made by him. The evidence on 
this phase of the case was properly submitted to the jury 
on the authority of the cases heretofore cited, supplement- 
ed more definitely, on the point just discussed, by the fol- 
lowing: People v. Elder, 100 Mich. 515; State v. Clements, 
82 Minn. 434; Secor v. State, 118 Wis. 621; Ruth v. ae 
140 Wis. 373. 
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In the trial, the prosecution went further, perhaps, than 
required. It had the expert accountant go through the ac- 
counts item by item and prove the alleged shortages from 
day to day and then at the conclusion give the total dis- - 
crepancies claimed to exist in the accounts, resulting in 
the sum total above stated. For example, as a type of the 
evidence complained of, the defendant selects and sets 
forth in his brief an instance where the witness was al- 
lowed to answer that, on September 25, 1923, he found 
“a discrepancy of $10 in the amount of cash received on 
Helen Hicks’ account, the amount entered being $517.45 
and the correct amount as shown by the cash register be- 
ing $527.45.” This was objected to on the ground that no 
foundation had been laid for it, but there was no objection 
that it called for a conclusion and no motion to strike out 
that part of the answer of the witness that there was ‘‘a 
discrepancy of $10.” The rest of the answer was compe- 
tent and its foundation was properly laid in the cash reg- 
ister details and in the accounts. 

Defendant complains of the county attorney in his cross- 
examination of witnesses who testified on direct examina- 
* tion, to the good reputation of the defendant and to hear- 
ing talks and discussions in a store and barber shop re- 
lating to the character of the defendant. Thereupon the 
county attorney asked them whether in these talks and 
discussions anything was said about a shortage of the de- 
fendant when working in another garage. No objection 
was made to the question. No error, therefore, can be 
predicated upon it. Moreover, such cross-examinations 
of character witnesses are not controlled by statute and 
cases interpretive thereof, cited by defendant, such as ap- 
ply where a defendant is questioned as to a previous con- 
viction of a.felony. The cases of that character briefed 
by defendant would not be applicable here, even if the al- 
leged error had been preserved. 

The motion for new trial was supported by affidavits of 
several jurors willing, as occasionally happens, to impeach 
their own solemn verdict. These were overruled by the 
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trial court. Error is argued in respect to one of these, 
that of a juror who swore that during the deliberations of 
the jury one of his cojurors assured him that, from his 
experiences in the use and operation of cash registers, mis- 
takes could not be made upon the cash register. Jurors 
are not mere automatons. Some latitude must be left them 
to present to their fellow jurors their arguments and their 
reasons for their beliefs based on the evidence. They do 
not shed their personalities and their experiences of life 
when they begin their deliberations. The ideal jury in a 
technical or scientific case would be one whose members 
are experienced in the particular branch of technique, or 
Science, necessary to be understood in arriving at an ulti- 
mate correct conclusion as to the facts presented in that 
particular trial. It seems the juror complained of would 
have been correct if he had spoken in such terms of this 
particular register, for the machine, itself, never made a 
mistake, so far as the record shows, unless the broken 
cogwheel incident would be classified as such. The juror 
in question was not stating a fact known by him in the 
case on trial, but was, in effect, expressing an opinion based 
on experiences of his own merely as argument to aid in 
arriving at a correct verdict. There is no merit in this 
assignment of error and the trial court was right in over- 
ruling it. , 

Error is attempted to be predicated on a single clause 
of the court’s instruction to the jury on the evidence pro- 
duced as to the previous honesty and good character of the 
defendant. The effect of the whole instruction was to 
leave this evidence to be considered by the jury in connec- 
tion with all other evidence in the case, with the admo- 
nition that if, after consideration of all the evidence in the 
case, including that bearing on the good reputation of the 
defendant, the jury entertained a reasonable doubt of the 
defendant’s guilt, it was their duty to acquit him. We do 
not find that the instruction prejudiced the defendant in 
the judgment of the jury, nor that it had any tendency 
to do so. 
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For a long, complicated and technical case, this one was 
tried with evident fairness and with unusual freedom from 
just criticism. It does not contain reversible error and 
ought to be, and is, 

AFFIRMED. 


Note—See Criminal Law, 16 C. J. 615 n. 66, 743 n. 73, 
1082 n. 30. 


OSCAR STRAND, ADMINISTRATOR, APPELLANT, V. BANKERS 
LIFE INSURANCE COMPANY, APPELLEE. 


FILED MARCH 25, 1927. No. 24636. 


1. Insurance: EXACTION OF PREMIUM IN ADVANCE: Duty oF IN- 
suRER. A life insurance company that exacts in advance a 
premium from an applicant without assuming any obligation 
for insurance prior to the issuance and delivery of a policy is 
his trustee for the return of the premium if the application is 
rejected and for its unconditional acceptance if the application 
is approved and the policy delivered. 

: ACTION ON APPLICATION. It is the duty of 
a life insurance company that exacts in advance a premium from 
an applicant without assuming any obligation for insurance 
prior to the issuance and delivery of a policy to act on the 
application within a reasonable time. 


The business of a life insurance company operating 
under a charter from the state is affected with a public in- 
terest. 

ACTION ON APPLICATION: LIABILITY FoR DeLay. A life 
insurance company that exacts a premium in advance from an 
applicant without assuming any obligation for insurance prior 
to the issuance and delivery of a policy is liable in tort for 
failure to perform the duty to act on the application within a 
reasonable time, where the negligence is the proximate cause of 
damages. 


: EXCUSABLE DELAY. A life insurance com- 
pany that did not act on an application for two weeks, while in 
good faith seeking from the medical examiner an omitted answer 
to a material question in his medical report, held not chargeable 
with actionable negligence for the delay, where the applicant in 
his application represented the medical report “to be full, com- 
plete and true.” 
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: Dex~ay Nor CHARGEABLE TO INSURER. A delay 
of two weeks by a medical examiner in reporting to a life 
insurance company a material answer omitted from his report 
of the medical examination, where there was no delay on his 
part in transmitting the report itself when prepared, held not 
chargeable to the insurance company under the facts stated 
in the opinion. 


APPEAL from the district court for Polk county: GEORGE 
F. CORCORAN, JUDGE. Affirmed. 


Elmer E. Ross, for appellant. 


Peterson & Devoe, contra. 


Heard before Goss, C. J., ROSE, Goop, THOMPSON and 
EBERLY, JJ. 


ROSE, J. 

This is an action against a life insurance.company to re- 
cover $1,000 in damages for negligence in preparing, ex- 
amining and approving an application for life insurance in 
the sum of $1,000, after receiving an annual premium, and 
in failing to issue and deliver a policy. Melvin A. Strand 
of Shelby, Nebraska, was the applicant. He died without 
procuring the insurance. As administrator of his estate, 
his father, Oscar Strand, is plaintiff. The Bankers Life 
Insurance Company is defendant. Its home office is in Lin- 
coln, Nebraska. In an answer, defendant demurred to the 
petition, pleaded a return of the premium and denied the 
negligence charged by plaintiff. A trial of the issues re- 
sulted in a peremptory instruction in favor of defendant. 
Upon the jury’s verdict thus directed the action was dis- 
missed. Plaintiff has appealed. 

Did the trial court err in directing a verdict against 
plaintiff? In a blank form furnished by defendant, Melvin 
A. Strand applied for a 20-payment life insurance policy 
for $1,000, naming his father, Oscar Strand, as beneficiary. 
The application was procured by W. L. Mosgrove, soliciting 
agent, and was written by A. I. Scott, agent at Shelby. The 
medical examination of applicant, after a delay on his part, 
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,was conducted by Dr. L. Myers, examining physician at 
that place. It was the duty of Myers to ask questions as 
they appeared in a printed form drafted by defendant and 
to insert therein the answers of the applicant.. An answer 
to one of the questions, however, was never inserted in the 
medical report. That question was: “Have you ever had 
inflammatory rheumatism?’ The applicant signed both 
the application for insurance and the report of the medical 
examination, and they were forwarded to and received at 
the home office of defendant without delay. The first annual 
premium was $29.02 and it was promptly paid to and ac- 
cepted conditionally by Mosgrove, who issued and deliv- 
ered a receipt of which the following is a copy: 


“Conditional Receipt. 

“Received at Shelby, State of Nebr., this 28d day of Nov. 
1923, of Melvin A. Strand the sum of twenty-nine and 
2/100 dollars, in payment of premium upon $1,000 policy 
which he has this day applied for to the Old Line Bankers 
Life Insurance Company, of Lincoln, Nebraska. 

“The applicant agrees to submit to such medical exami- 
nation as the company may require by an examiner ap- 
proved by the company. Upon such examination, if appli- 
cation is approved, policy shall issue. If disapproved, said 
payment is to be returned to the applicant. It is expressly 
agreed that a refusal by the applicant to submit to a medi- 
cal examination shall forfeit the payment herein to the 
company. Policy to date at issue unless the insurance age 
has changed, in which event it shall date back within the 
age limit for which premium is paid. It is understood and 
agreed that all the premiums are due in advance and pay- 
able in cash; therefore, when notes are taken by the agent 
as an accommodation to the party insured, any refusal 
afterwards to accept the policy, or any tender of said policy 
back to the company or to an agent, will not in any wise 
release the party insured from liability on said notes. 

“Melvin A. Strand, Applicant. W. L. Mosgrove, Agent.” 

The question unanswered in the report of the medical ex- 
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amination resulted in further inquiry by defendant and in 
consequent delay. In the meantime the applicant went to 
a hospital, submitted to an operation for appendicitis, and 
died. The negotiating parties did not enter into a contract 
of insurance and the policy was never delivered, though the 
applicant was insurable when examined. The premium was 
returned to Oscar Strand, father of the applicant. From 
the undisputed facts there is a logical inference that the 
policy would have been issued and delivered except for the 
omission and delay mentioned. The record presents this 
difficult question: Was there actionable negligence in the 
failure of defendant to perform a duty owing to applicant? 

For the sake of brevity the chronology of events in 1923 
is indicated thus: November 23, application drawn and 
signed, premium paid and the conditional receipt issued; 
November 24, application received at home office of defend- 
ant; November 29, Mosgrove instructed by defendant to 
urge prompt examination of applicant; November 30, ap- 
plicant reminded that a report of his medical examination 
had not been received; December 6, medical examination ; 
December 7, report of medical examination received at 
home office; December 10, Myers directed by letter from 
defendant to procure the answer omitted from the report 
of the medical examination; December 17, additional de- 
mand by defendant on Myers for the omitted answer; De- 
cember 21, Scott inquired about the fate of the application; 
December 22, illness of applicant; December 23, applicant 
taken to hospital and operation for appendicitis performed ; 
December 24, Scott advised by mail that the application was 
held up at the home office “pending the completion of the 
medical report,” and he was directed to see Myers and urge 
him to complete it; December 28, Myers, without further 
questioning of applicant, wrote in a separate document the 
answer “none” to the question, “Have you ever had inflam- 
matory rheumatism?” December 26, applicant died ; Decem- 
ber 27, application approved; December 28, undelivered 
policy prepared. 

Plaintiff did not attempt to plead a cause of action for in- 


VoL. 115] JANUARY TERM, 1927. 361 
Strand v. Bankers Life Ins. Co. 


surance, but confined his remedy to damages for negligence. 
An action based on negligent failure of a life insurance com- 
pany to act promptly on an application for insurance after 
a conditional payment of the premium is comparatively new 
in the law of insurance. There is a diversity of opinion 
on the subject. In National Union Fire Ins. Co. v. School 
District, 122 Ark. 179, L. R. A. 1916D, 238, the opinion con- 
tains the following: 

“The better reason and the decided weight of authority 
supports the doctrine that mere delay in passing upon an 
application for insurance cannot be construed as accepting 
such application and consenting to be bound for the insur- 
ance sought by it, nor can a cause of action for negligence 
be grounded upon such delay.” 

Interstate Business Men’s Ass’n v. Nichols, 143 Ark. 369, 
seems to be a case of like import. Judge Cornish took the 
same view in Meyer v. Central States Life Ins. Co., 103 Neb. 
640, 644. 

On the contrary, a right of action for negligence in fail- 
ing to act promptly on an application for insurance has 
been recognized by some of the courts of last resort. Wilken 
v. Capital Fire Ins, Co., 99 Neb. 828; Duffie v. Bankers Life 
Ass’n, 160 Ia. 19; Johnson v. Farmers Ins. Co., 184 Ia. 630; 
Boyer v. State Farmers Mutual Hail Ins. Co, 86 Kan. 442. 
Cases on both sides of the question are discussed by the 
supreme court of Illinois in an opinion reported and an- 
notated in 15 A. L. R. 1021, under the title of Bradley v. 
Federal Life Ins. Co. The case is reported also in 295 III. 
381. 

The view that there is a remedy based on negligence 
seems to be founded on reason and justice. The receipt in 
the present case shows on its face that the insurance com- 
pany, without assuming any insurance risk, accepted con- 
ditionally the first annual premium. The transaction makes 
the insurance company applicant’s trustee for the return of 
the premium if the application is rejected and for the un- 
conditional acceptance of the premium if the application 
is approved and the policy delivered. In connection with 


362 NEBRASKA REPORTS. [Vou. 115 
Strand v. Bankers Life Ins. Co. 


the application the receipt implies time for a proper inves- 
tigation of the risk under consideration. Good faith and 
fairness of both parties are required in negotiations for in- 
surance. The retaining of the money of the applicant be- 
yond a reasonable time would deprive him of its possession 
and use during the delay. The use of money or interest 
thereon is a valuable right. Negligent or inexcusable delay 
on the part of a trustee is a wrong, if it deprives the bene- 
ficiary of the use of a trust fund which has served its pur- 
pose as such. The receipt, the.application and the report of 
the examining physician imply a duty on the part of the in- 
surance company to act on the proposed risk within a reas- 
onable time under the circumstances surrounding the nego- 
tiations. In addition, an unreasonable delay and the reten- 
tion of an unearned premium might deprive an insurable 
applicant of an opportunity to apply elsewhere for and to 
procure life insurance. Furthermore, an insurance com- 
pany transacts business under a charter from the state. It 
_ is now recognized that insurance is affected with a public 
interest. It is regulated by the government for the protec- 
tion of the insuring public. The privilege of an insurable 
person to apply to a licensed insurer for insurance is a vital 
feature of domestic life as well as of the industrial world. 
The possession of a premium held by an insurance company 
as a trust fund, without any obligation for insurance prior 
to the issuance and delivery of a policy, imposes the duty of 
acting on the application within a reasonable time. The 
conclusion therefore is that there is a remedy in the form 
of an action in tort for an unnecessary and negligent delay 
in performing such a duty, if it prevents an insurable appli- 
cant from procuring a policy which he would otherwise 
have received, thus causing a loss. 

Is the evidence on the issue of actionable negligence suf- 
ficient to sustain a verdict in favor of plaintiff? The ap- 
plicant bound himself by an agreement that there should be 
no contract of insurance except upon issuance and delivery 
of a policy to him while in good health. Under the terms 
of the receipt, defendant was-required to return the pre- 
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mium upon the disapproval of the application, but, if ap- 
proved, the policy was to date at issue. Referring to 1923, 
the application was dated November 23 and the applicant 
was not in good health after December 22. If therefore there 
was an unreasonable delay, it occurred between those dates. 
The applicant did not present himself for the medical ex- 
amination until December 6. Prior thereto he alone was 
responsible for delay. Alleged negligence was consequent- 
ly limited to the time between the date of the examination, 
December 6, and December 22, when the applicant lost his 
good health and with it his insurability. In the ordinary 
course of defendant’s business the policy might have been 
issued within three days from the date of the examination, 
December 6, or on December 9, had the report of the med- 
ical examination been full, complete and true. Did evidence 
of mere delay for the length of time between December 9 
and December 22, nearly two weeks, prove actionable negli- 
gence? 

Defendant at its home office approves or rejects applica- 
tions. Neither the soliciting agent nor the medical exam- 
iner had authority to contract for insurance. When the ap- 
plicant died defendant did not have the information essen- 
tial to the approval of the application. The omitted answer 
to the inquiry about rheumatism had not been received at 
the home office. It was material to the risk. The parties 
to the lawsuit so stipulated. There is no evidence of fraud 
or deceit on the part of any one connected with the nego- 

tiations or transactions.. The circumstances indicate the 
good faith of the applicant, the defendant, the agents and 
the physician. Defendant twice demanded of Myers an 
answer to the question relating to rheumatism. No one 
else was authorized to reduce answers of the applicant to 
writing. The examiner’s report signed by both applicant 
and physician declared on its face in plain type: ‘The 
medica] examiner will invariably give the answers in his 
own handwriting.” Requests for the omitted answer were 
properly directed to him. In the application applicant rep- 
resented the medical report “to be full, complete and true.” 
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The physician represented both applicant and defendant for 
purposes of the data essential to underwriting. There was 
no delay in transmitting the medical examiner’s report it- 
self. By mere error or oversight one material answer in a 
long list of questions was not inserted. Negotiating parties 
in the ordinary affairs of life do not measure each other 
according to the standard of infallibility—an attribute of 
Omnipotence. In an action against a physician for negli- 
gence in the performance of professional duties, though in- 
volving human life, he is not answerable for a higher de- 
gree of skill than that ordinarily possessed by members of 
his profession generally. In his capacity as medical ex- 
aminer of an applicant for insurance his responsibility is 
no greater. By exacting in advance an agreement that there 
should be no contract of insurance prior to the issuance and 
delivery of a policy, defendant guarded against the creation 
of a pecuniary liability before expiration of the reasonable 
time required for ascertainment of material facts in the 
usual course of its insurance business. While diligently 
seeking in good faith for two weeks the necessary informa- 
tion through the regular channels in the usual manner, de- 
fendant was not liable for negligence. Evans v. Interna- 
tional Life Ins. Co., 112 Kan. 264. 

In Duffie v. Bankers Life Ass’n, 160 Ia. 19, and in Wilken 
v. Capital Fire Ins. Co., 99 Neb. 828, cited by plaintiff, the 
information essential to the assuming of the risk was fully 
disclosed by the application or other documents when ex- 
ecuted. There was no error requiring further time for ex- 
amination and correction as in the present case. Such a 
difference was noted in Page v. National Automobile Ins. 
Co., 109 Neb. 127. 

An earnest argument was directed to the propositions 
that the examining physician was negligent in omitting an 
answer to the question relating to rheumatism and in fail- 
ing to report the answer later when requested by letter to 
do so, and that this negligence was attributable to defendant 
and prevented the delivery of a policy while applicant was 
in good health. The physician was employed by defendant 
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in a limited capacity. There was no evidence of negligence 
in his employment. He was engaged in the general prac- 
tice of medicine. The examination of an applicant for in- 
surance was an incident of his professional duties. His 
practice took him away from his office. He was busy dur- 
ing the time in question. He did not keep clerical help. 
When asked for a reason for his failure to answer promptly 
the first letter inquiring for the omitted information, he 
testified: ‘There is no reason that I can recollect at this 
time except that I was busy.” He said that the letter might 
have been misplaced and that he thought he had answered it. 
The physician was employed for the mutual convenience of 
applicant and insurer. He acted for both in conducting the 
examination. He did not devote all his time to defendant’s 
business. The negotiations between applicant and defend- 
ant were conducted in view of the surrounding circum- 
stances. Necessary information was contemplated by both 
as a condition of incurring an insurable risk. Time for 
checking and correcting errors was implied by the receipt - 
for the premium, the application and the physician’s report 
—documents signed by the applicant himself. In absence 
of fraud or deceit, mere failure to insert in the report of 
the medical examination an answer to a material question 
and delay of nearly two weeks in answering the letter of 
inquiry did not necessarily create in tort a liability equiva- 
lent to a contract of insurance. The applicant, over his own 
signature, represented the report of the examining physi- 
cian “to be full, complete and true.”’ He signed the report 
and had an opportunity to see that his own answers were 
properly reduced to writing. The report was not accepted 
as originally prepared. The error was discovered but never 
ratified. Defendant, while seeking in good faith without 
unnecessary delay the omitted information, was not charge- 
able with the alleged negligence imputed by plaintiff to the 
examining physician. Evans v. International Life Ins. Co., 
122 Kan. 264. It follows that actionable negligence was 
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not shown and that the district court did not err in direct- 
ing a verdict in favor of defendant. 
; : AFFIRMED. 
Note—See Insurance, 32 C. J. 981 n. 90, 1106 n. 42, 45 
new; 36 L. R. A. (N. S.) 1211, 51 L. R. A. (N. 8S.) 873; 
4k. C. L. Supp. 928, 5 id. 785, 6 id. 838. 


Davip O. BROWN Vv. STATE OF NEBRASKA. 
FILED MarcH 25, 1927. No. 25603. 


1. Criminal Law: COMPLAINT: SEPARATE COUNTS: POWER OF 
JUSTICE OF PEACE. Section 18, art. V of the Constitution, pro- 
vides: “No justice of the peace shall have jurisdiction in any 
civil case where the amount in controversy shall exceed two 
-hundred dollars; nor in a criminal case where the punishment 
may exceed three months imprisonment, and a fine of over one 
hundred dollars, or both.”” Examined in connection with section 
8278, Comp. St. 1922, which provides, among other things, in 
substance, that separate offenses may be set out in separate 
counts of the complaint and that judgment may be rendered 
upon each count; and examined, also, in connection with section 
1, ch. 57, Laws 1925, which provides, in substance, that magis- 
trates shall have concurrent jurisdiction with the district court 
and coextensive with their respective counties, in criminal] cases, 
where the punishment does not exceed three months imprison- 
ment and a fine of $100, held, that a number of separate viola- 
tions of the liquor laws may be set out in distinct counts of a 
complaint, and where the defendant is found guilty upon sepa- 
rate counts of the complaint, it is within the jurisdiction of the 
justice of the peace to impose a penalty within the limit of his 
jurisdiction upon each count of the complaint upon which the 
defendant is found guilty. 

- POWER OF JUSTICE OF THE PEACE. The term, “in a 

criminal case,’”’ in section 18, art. V, of the Constitution, in con- 

nection with the jurisdiction of a justice of the peace, is used 
in the sense and refers to a single violation of the law. 


ERROR to the district court for Custer county: BRUNO O. 
HOSTETLER, JUDGE. . Affirmed. 


Edward F. Hannon and Prince & Prince, for plaintiff in 
error. 
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O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before Goss, C. J., RoSE, DEAN, DAy, Goon, 
THOMPSON and EBERLY, JJ. 


Day, J. 

This case is before us on a petition in error brought by 
David O. Brown, defendant, to review a judgment of the 
district court for Custer county, affirming a judgment of a 
justice of the peace, wherein the defendant was convicted 
upon several counts of the complaint and sentenced to serve 
a term in jail and pay a fine for violating the liquor laws 
of the state. 

Complaint was filed before the justice of the peace, charg- 
ing the defendant in eight separate counts with having 
violated the liquor laws of the state. Each count charged 
a separate offense. In the same complaint a count was filed 
against a Ford automobile which was specifically described. 
On the trial before the justice, defendant was found guilty 
upon counts 1, 3, 4, 6, 7, and 8 of the complaint, and not 
guilty upon the second and fifth counts. The justice also 
found that the Ford automobile was a common nuisance, 
and ordered the same confiscated and sold at public auction 
to the highest cash bidder, and the proceeds of the sale 
placed to the credit of the school fund of Custer county. 

Upon count 1, defendant was sentenced to jail for a 
period of 90 days. Upon counts 8, 4, 6, and 7, defendant 
was fined $100 on each count and sentenced to serve a term |. 
in jail.of 90 days on each count. On count 8, defendant 
was sentenced to 60 days in jail. The justice also adjudged 
that the sentence on the counts upon which defendant was 
found guilty should run consecutively. The result of the 
judgment imposed by the justice in the aggregate would 
require the defendant to serve 510 days in the county jail, 
pay a fine of $400, and suffer confiscation of the automobile. 
For reasons unexplained, defendant was not represented at 
the trial before the justice of the peace. 

From the judgment entered by the justice of the peace, 
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defendant attempted to appeal to the district court; but, 
owing to some defect in the procedure, he voluntarily dis- 
missed the appeal and brought the case to the district court 
on error. He filed a transcript of the proceedings before 
the justice, but had no bill of exceptions. Defendant con- 
tends that the justice of the peace had no jurisdiction to 
impose a jail sentence in excess of 90 days, nor to impose 
a fine in excess of $100. He also argues that on the face 
of the record the alleged offenses arose out of the same 
transaction, that but one offense was charged, and that but 
one penalty should have been exacted. 

As to the objection that the several counts arose out of 
the same transaction, there is nothing in the record to sus- 
tain this contention. It is true that the counts set forth in 
the complaint charge that the offenses were committed ‘‘on 
or about the 5th of February.” But, under an allega- 
tion of this character, an offense which has been committed 
at any time prior to the date alleged and within the statute 
of limitations might be the subject of that particular count. 
We have examined the different counts of the complaint 
and each charges a separate offense under the liquor laws 
of the state. Whether any of these constitute the same 
transaction can only be determined by the facts which, as 
before stated, are not before us. 

Before the enactment of section 3278, Comp. St. 1922, it 
had been long the settled practice in this state that, in mis- 
demeanor cases, separate offenses of the same nature might 
be joined in an information and the defendant tried on all 
of them at the same time. In Burrell v. State, 25 Neb. 581, 
defendant was charged in 17 counts with violation of the 
liquor laws of the state, each of the counts charging a sep- 
arate misdemeanor. He was convicted on 16 of the counts 
and adjudged to pay a fine of $1,525 and costs. In that case 
it was held: “In the case of misdemeanor several distinct 
offenses of the same kind may be joined in the same indict- 
ment.” It was also held that separate sentence should be 
passed on each count of the indictment upon which defend- 
ant is found guilty. The same principle was announced in 
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Little v. State, 60 Neb. 749, McArthur v. State, 60 Neb. 390, 
and Haarmann v. State, 111 Neb. 790. 

The rule is well established that, where a defendant has 
been convicted at the same term of court of several distinct 
offenses, each punishable by imprisonment in the peniten- 
tiary, whether charged in separate informations or in sep- 
arate counts of the same information, the court may impose 
a separate sentence for each offense of which the accused 
has been found guilty. 

“In such case, the judgment should not fix the day on 
which each successive term of imprisonment should begin, 
but should simply direct that each successive term should 
commence at the expiration of the one imposed by the pre- 
vious sentence.” In re Walsh, 37 Neb. 454. 

In Nichols v. State, 49 Neb. 777, it was held: ‘Where an 
information contains different counts, each charging the de- 
fendant with the sale of intoxicating liquors in violation of 
section 11, ch. 50, Comp. St. 1895, and he is found guilty 
under several counts, the punishment is not to be aggre- 
gated so as to make a single or entire punishment for all of 
the offenses, but a separate sentence is to be imposed for 
each conviction, the same as though all such offenses were 
charged in separate informations and at different times.” 

As bearing on the same general question, see Hans v. 
State, 50 Neb. 150, White v. State, 88 Neb. 177, and State 
v. Denhardt, 129 Ia. 135. 

In Haarmann v. State, 111 Neb. 790: ‘Defendant was 
charged in one count of an information with unlawful pos- 
session of intoxicating liquor, and in another count with un- 
lawful transportation of intoxicating liquor. He was con- 
victed and fined on both counts. The evidence showed that 
after the act of transportation had ceased defendant was 
in possession of the liquor. Two separate crimes were com- 
mitted and there was no error in joining the counts or in 
trying defendant on both counts at the same trial.” 

The cases heretofore cited have come from judgments in 
courts of general jurisdiction, and the question arises 
’ whether the rules of practice applicable in the district court 
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should be applied in the justice courts within their juris- 
diction. Section 3278, Comp. St. 1922, in so far as appli- 
cable to the question now being considered, reads as fol- 
lows: “In any indictment, information, complaint or affi- 
davit, against any one or more individuals charging the vio- 
lation of any of the provisions of. this act, separate offenses 
may be set out in separate counts, and any and all offenses 
hereunder may be joined in the same indictment, informa- 
tion, complaint or affidavit, and the accused may be prose- 
cuted and convicted upon all or any of said counts so joined 
the same as upon separate indictments, information, com- 
plaint or affidavits, and judgment may be rendered on each 
count upon which there is a conviction.” 

That this section of the statute refers to proceedings in 
all courts having jurisdiction of the subject matter seems 
to be free from doubt, and that it includes within its opera- 
tion justices of the peace is equally clear. Section 18, art. 
V of the Constitution, provides: ‘No justice of the peace 
shall have jurisdiction in any civil case where the amount 
in controversy shall exceed two hundred dollars; nor in a 
criminal case where the punishment may exceed three 
months imprisonment, and fine of over one hundred dollars, 
or both.” Section 1, ch. 57, Laws 1925, provides: “Magis- 
trates shall have jurisdiction concurrent with the district 
court and coextensive with their respective counties,. in all 
criminal cases where the punishment cannot exceed three 
months imprisonment, and a fine of one hundred dollars, or 
both, except as otherwise provided by law.” The term “in 
a criminal case” in section 18, art. V of the Constitution, in 
connection with the jurisdiction of a justice of the peace, 
is used in the sense and refers to a single violation of the 
law. While the decisions are not uniform, there is abundant 
authority supporting the rule that, ‘“Where there are sep- 
arate causes of action upon distinct contracts, each for a 
sum within the justice’s jurisdiction, they may be joined in 
one action although the aggregate amount exceeds the juris- 
diction.” 35 C. J. 522, sec. 90. The rule is otherwise, how- 
ever, where several demands arise out of the same trans- 
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action and constitute but a single cause of action. In such 
cases the aggregate fixes the justice’s jurisdiction. 35 C. J. 
522, sec. 90, and cases cited. By analogy, it would seem that 
the same rule would apply in criminal cases. 

There can be no doubt that, if separate complaints had 
been filed against defendant, charging the offenses set out 
in the several counts of the complaint, the defendant could 
have been tried on each complaint, and, if found guilty, 
punishment could have been imposed upon each of the of- 
fenses to the limit fixed by law. Does it militate against 
this rule that the several offenses were set out in different 
counts of the same complaint? We think not. The pur- 
pose of the statute in permitting several offenses of the same 
general character to be set out in different counts of the 
same complaint was to facilitate prosecution and avoid the 
necessity of filing a number of complaints, and to save time 
and expense of numerous trials. Each count being a sep- 
arate offense, it was within the power of the justice to im- 
pose a penalty upon each offense upon which defendant was . 
found guilty, provided, of course, that the punishment im- 
posed on each offense did not exceed the jurisdiction of the 
court. The mere fact that the aggregate of the punishment 
inflicted is in excess of what the court could impose for a 
single violation does not violate the provision of the Con- 
stitution and render the judgment void. The judgment, 
confiscating the car, is in harmony with our decision in 
Walker v. State, 113 Neb. 19. 

From what has been said, it follows that the district court 
committed no error in affirming the judgment of the justice 
of the peace. 

AFFIRMED. 


Note—See Criminal Law, 16 C. J. 157 n. 50—Justices of 
the Peace, 35 C. J. 522 n. 24, 26. 
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WILLIAM M. FRASIER, APPELLANT, V. DUNDY COUNTY, 
APPELLEE. 


FILED MARCH 29, 1927. No. 24840. 


Officers: COMPENSATION. A public officer, holding office created by 
statute, must perform every service required of him by law, 
and he must look to the statute for his compensation. If it 
provides none, then the services are gratuitous. 


APPEAL from the district court for Dundy county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


Lehman & Swanson and Victor Westermark, for ap- 
pellant. 


R. D. Druliner and Scott & Scott, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, Goop, 
THOMPSON and EBERLY, JJ. 


Goon, J. 

In this action plaintiff seeks to recover the sum of 
$812.50, alleged to be due him for salary as acting county 
judge of Dundy county, for a period of six and one-half 
months. Defendant answered, admitting that plaintiff had 
been duly appointed and qualified as acting county judge, 
and had performed the duties of the office for the period al- 
leged; and for a defense alleged that the full amount of the 
salary of the county judge for the first six months of the 
period had been paid to Judge Hamilton, the regularly elect- 
ed and qualified county judge of the county. and further al- 
leged that there was no provision of the statutes of Nebras- 
ka for the payment of salary to an acting county judge, who 
performs the duties of said office during the disability of the 
regularly elected and qualified county judge, and that be- 
cause thereof there is no authority for allowing any salary 
to plaintiff in this case. A trial to the court resulted in a 
finding and judgment for plaintiff in the sum of $62.50 
only. Plaintiff appeals. 

The following pertinent facts appear from the record. 
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One Hamilton was the duly elected and qualified county 
judge of Dundy county. He became ill and it was necessary 
to appoint some person as an acting county judge, to per- 
form the duties of the office. Plaintiff was appointed, qual- 
ified and performed the duties of the office for a period of 
six and one-half months, At the end of six months Judge 
Hamilton died, and plaintiff performed the duties of the 
office for one-half month thereafter. The salary of the 
office was paid to Judge Hamilton up to the time of his 
death. The trial court allowed plaintiff to recover the sal- 
ary for a period of one-half month that he served after 
the death of Judge Hamilton. From this allowance the 
county has not appealed, and the question of whether or 
not that amount should have been allowed is not before us 
for decision. 

The only error assigned and relied upon in this court is 
that the judgment is contrary to law. Section 1158, Comp. 
St. 1922, authorizes the county board to appoint a compe- 
tent, disinterested person to act in the place of a county 
judge, if for any reason he is temporarily disqualified from 
acting in any cause, or is prevented, by sickness or absence, 
from performing the duties of his office, and further pro- 
vides that the board in its discretion may make a single 
order, appointing such person to act in the place of the 
county judge during all of such absences and disqualifica- 
tions during his term of office. Said section further pro- 
vides that the person so appointed shall give bond in the 
same manner, possess the same powers, and be subject to 
the same duties, restrictions and liabilities that are pre- 
scribed by law respecting county judges, but nowhere pro- 
vides for any compensation or salary for the person filling 
the position of acting county judge. It is conceded that the 
regular salary of the county judge of Dundy county is 
$1,500 per annum, payable monthly. 

Plaintiff argues that, because the statute confers upon an 
acting county judge the same powers and imposes the same 
duties and obligations as are imposed upon the regularly 
elected county judge, the former is entitled to draw the 
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salary as judge, and that the county board should not have 
paid the salary to Judge Hamilton during the time that he 
was not performing the duties of the office and while the 
plaintiff was filling the position of acting county judge, and 
that such salary should have been paid to plaintiff. 
Whether the regularly elected county judge was entitled 
to collect the salary during the time of his disability, caused 
by sickness, we think it unnecessary to decide. If plaintiff 
is entitled to collect the salary of the county judge, it would 
be no defense that the county had paid it to some other 
person. It may be observed that there is abundant au- 
thority which holds that the right to a salary attaches to 
and follows the legal title to the office, regardless of who 
actually performs the duties, and the fact that the regularly 
elected officer has not performed the duties of the office does 
not deprive him of the right to the legal compensation there- 
for. See McGillic v. Corby, 37 Mont. 249; People v. Brad- 
ford, 267 Ill. 486; Ward v. Marshall, 96 Cal. 155; Bates v. 
City of St. Louis, 153 Mo. 18; 29 Cyc. 1422. The authorities 
also generally hold that the performance of the duties by a 
de facto incumbent gives him no claim to the official com- 
pensation. McGillic v. Corby, supra; 22 R. C. L. 531, sec. 
226; 29 Cyc. 1892, 1422. The rule is firmly established that 
‘a public officer, holding office created by statute, must per- 
form every service required of him by law, and he must 
look to the statute for his compensation. If it provides 
none, then the services are gratuitous. Nuckolls County v. 
Peebler, 65 Neb. 356; State v. Meserve, 58 Neb. 451; Bayha 
v. Webster County, 18 Neb. 181; State v. Silver, 9 Neb. 85. 
Applying this rule to the facts as disclosed by the record 
makes it too plain to admit of argument that plaintiff is 
not entitled to recover any compensation. It is possible 
that the legislature, in providing for the office of acting 
county judge, did not anticipate such an extended service 
as was performed by the plaintiff in this case. It may be 
that it had in mind a very short period of temporary dis- 
ability, or where the county judge was disqualified from 
acting in a particular case. It may also be that it was an 
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oversight that the legislature failed to provide any com- 
pensation for an acting county judge. Be that as it may, 
in the absence of any statute authorizing it, the court is 
powerless to award compensation or salary to one perform- 
ing the duties of an acting county judge. 

The judgment of the district court in disallowing the 
plaintiff any salary for the six months’ period, during which 
Judge Hamilton lived, is in accordance with law, and is 
therefore 

AFFIRMED. 

Note—See Officers, 29 Cyc. 1393 n. 73, 1422 n. 30, 1423 

n. 31; 22 R. C. L. 581, 6 R. C. L. Supp. 1332. 


AARON S. CRISLER, APPELLANT, V. JOSEPH M. CRUM ET AL., 
APPELLEES. 


FILep Marcu 25, 1927. No. 25706. 


J. Associations: LABoR UNIONS: RULES AND TRIBUNALS, A labor 
union, organized as a voluntary, unincorporated association, may 
lawfully adopt rules for the government of its members and. pro- 
vide tribunals within the association to determine controversies 
between the members or local divisions or lodges of the asso- 
ciation, provided such rules are reasonable and uniform and do 
not contravene the laws of the land or offend public policy. 

INTERNAL CONTROVERSIES: REMEDY. Mem- 

bers of a labor union, organized as a voluntary, unincorporated 

association, are bound by and required to observe a law of the 
association which requires that a member shall exhaust his 
remedies within the association before appealing to the civil 
courts in any case of controversy arising within the association 
and for which the laws of the association provide means for 
adjudication and settlement. 


‘ It is a general rule of 
equity ‘hat: when a member of a voluntary, unincorporated as- 
sociation is aggrieved or feels injured by any action taken by 
the officers or committees of the association, within the scope 
of their authority and pertaining to its affairs, and where the 
laws and rules of the association provide a means of redress, 
he should first exhaust the remedies provided by the laws and 
rules of the association before applying to the civil courts. 
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APPEAL from the district court for Lancaster county: 
WILLARD E, STEWART, JUDGE. Affirmed. 


C. C. Flansburg, for appellant. 
Wright & Thummell and H. E. Kuppinger, contra. 


Heard before Goss, C. J., ROSE, DEAN, Day, GOop and 
EBERLY, JJ. 


Goon, J. 

Plaintiff is a locomotive engineer in the employ of the 
Chicago, Burlington & Quincy Railroad Company and is a 
member of the Brotherhood of Locomotive Engineers. He 
brought this action to enjoin the defendants, as officers of 
said brotherhood, from interfering with his seniority rights 
as an engineer and other vested rights of employment; to 
compel defendants to revoke and rescind orders by them 
made, which he claims had the effect of reducing his rank 
and pay as an engineer; to compel defendants to restore 
him to his former place and seniority as an engineer, and 
to remove defendant Crum from working as an engineer in 
the Wymore division of said railway company. 

Defendants answered, admitting the making of the rules 
and orders complained of, but alleged that they were made 
with full authority and in accordance with the constitution, : 
rules and regulations of the said brotherhood. A trial re- 
sulted in a decree for defendants. Plaintiff appeals. 

There is practically no dispute as to the facts. From the 
record it appears that the Chicago, Burlington & Quincy 
Railroad Company, hereinafter called the Burlington rail- 
road, bargains and contracts with the Brotherhood of Lo- 
comotive Engineers, hereinafter called the brotherhood, for 
engineers to man the trains of its railway system. Con- 
tracts are made between the officers of the brotherhood and 
the railway system which fix the rates of pay and conditions 
of employment, which are valid for one year, and continue 
in force until another contract is entered into, or until one 
party to the contract gives 30 days’ notice of intention to 
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terminate it. Pursuant to one of these contracts, plaintiff 
was employed as an engineer on the Burlington railroad. 
The brotherhood is a voluntary, unincorporated associa- 
tion. Its general purpose is to combine the interests of 
locomotive engineers, promote their welfare and working 
conditions, and for other purposes, not necessary to enu- 
merate. The brotherhood has a very elaborate system of 
laws, composed of a constitution, statute, and rules, regulat- 
ing its affairs in almost every particular. Under its plan 
of organization, the supreme governing body is known as 
the Grand Internationa] Division of the Brotherhood of 
Locomotive Engineers, and will be hereinafter referred to 
as the grand division. This body is composed of officers 
of the grand division and delegates selected by and repre- 
senting local divisions. It meets triennially in the city of 
Cleveland, Ohio. It is the supreme law-making body of the 
brotherhood. Its principal officer is the grand chief en- 
gineer, and his decisions have the force and effect of law 
and are binding unless and until reversed by an appeal to 
the grand division. The brotherhood is subdivided into 
lodges, called divisions. Each division corresponds very 
closely to a division of the railway system with which it 
contracts. The local lodge or division is empowered to 
select a committee of adjustment, which has power to pass 
upon and adjust differences between the members of the 
local lodge or division. The scheme of government further 
provides for general committees of adjustment, there being 
one of such committees for each railway system contracting 
with the brotherhood. The general committees of adjust- 
ment are given powers to contract with the railway system 
for employment of engineers, fixing the rights, rates of 
pay, conditions of employment, and other matters. These 
committees also have power to make rules, not inconsistent 
with the laws or rules of the grand division, for the govern- 
ment of certain affairs of the brotherhood, pertaining to 
the engineers of the particular railway system. These com- 
mittees are given power to settle all questions in dispute as 
to seniority and rights to runs, or jurisdiction of territory, 
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between the members and divisions of the particular system 
of railways. If any one is aggrieved over the decision upon 
any controversy submitted to these committees, there is a 
provision for an appeal from the decision to the members 
of the brotherhood of the particular railway sytem. In 
the interim between meetings of the committee the chair- 
man thereof has the same powers.as the committee. The 
grand division has jurisdiction over all subjects pertaining 
to the brotherhood, and its enactments and decisions are the 
supreme law of the brotherhood. 

The engineers of a local division of the brotherhood 
operate and man the trains of a corresponding division of 
the railway system, by which they are employed. The en- 
gineers of each local division are classified. The first class 
has what are known as assigned runs. Assigned runs are 
those held by an assemblage of engineers assigned to leave 
a terminal at a regular, specified time, to arrive back to 
the terminal at a regular time, with regular days of leaving 
and arriving. The second class is known as the pool, which 
is an assemblage of engineers assigned to irregular freight 
service, whose duties require them, under the rule, to run 
“first in and first out.” The third class is called the extra 
board, which is an assemblage of engineers at a division 
point, to fill vacancies caused by engineers laying off for 
sickness or anything that would require an engineer, either 
in the pool or on an assigned run, to leave his run for any 
purpose, so that an extra engineer would be necessary to 
fill the temporary vacancy. The members of the extra board 
might be properly termed substitutes. Each engineer 
whether on an assigned run, a member of the pool, or of 
the extra board, has the right to select his runs according to 
seniority. By seniority is meant a right vested in engineers 
by a period of service in the division of which the engineer 
is a member. The engineer longest in the service at that 
division has first place, and the one next longest the second 
place, and so on. This right of seniority is recognized by 
the brotherhood and the railway companies and is a valuable 
right of the engineer. 
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The Burlington railroad has one division known as the 
St. Joseph division which operates trains out of the city of 
St. Joseph, Missouri. These trains run over tracks from 
St. Joseph, north through Napier, Missouri, to Council 
Bluffs and Omaha. It has another division known as the 
Wymore division, located at Wymore, Nebraska, and from 
this point trains are operated between Wymore and St. 
Joseph, and also between Lincoln, Nebraska, and St. Joseph, 
both by way of Napier. Both of these trains run over the 
track between Napier and St. Joseph, which is a part of 
the St. Joseph division. There is a local lodge or division 
of the brotherhood located at St. Joseph, known as No. 107, 
and another lodge or division, known as No. 621, located at 
Wymore. The Burlington tracks between Wymore and 
Napier and between Lincoln and Napier are within the 
Wymore division. The engineers of the St. Joseph division 
of the brotherhood operate and man the trains running 
over the St. Joseph division, while those at Wymore operate 
and run the trains in the Wymore division. It appears that 
sometimes, where a track is used by two or more divisions, 
it is what is known as a joint track and constitutes a part of 
each of the divisions operating over it. But where there is 
not a joint track, and the trains of one division run over a 
part of the track of another division, the brotherhood of the 
latter division is given the right to supply a proportionate 
part of the engineers to man the trains which run, in part, 
over the two divisions, the proportion being based on the 
number of miles of the runs within each division. 

This condition gave rise to a controversy between the 
Wymore division and St. Joseph division of the brother- 
hood. The matter was taken to the genera] committee of 
the brotherhood for the Burlington system, and appealed 
to the grand chief engineer, and finally to the grand divi- 
sion, where, in 1912, the decision of the grand chief engi- 
neer, ruling that the Wymore division was entitled to man 
exclusively the trains running between Lincoln and St. Jos- 
eph and between Wymore and St. Joseph, was sustained. 
Several years later the general committee of the brother- 
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hood for the Burlington railroad adopted a rule which pro- 
vided that in such a situation each of the divisions should 
be entitled to furnish engineers to man such trains in the 
proportion of the mileage that such trains ran in each divi- 
sion, but no attempt was made to put this rule into force, 
as between the Wymore and St. Joseph divisions, until the 
grand division had acted and again referred the question 
back to the general committee for adjustment. This was 
done in 1921. When the matter was called to the attention 
of the grand chief engineer, he at first declined to consider 
the question, on the theory that it had been previously set- 
tled, in 1912. An appeal was taken from the grand chief 
to the grand division in triennial session, which at first sus- 
tained the ruling of the grand chief, but later rescinded and 
referred the entire matter back to the general committee 
of the brotherhood for the Burlington system. Pursuant to 
the rule previously adopted by the general committee, it 
assigned to the St. Joseph division of the brotherhood a 
proportion of the engineers operating trains which ran over 
the two divisions. This resulted in displacing some of the 
engineers of the Wymore division, and each engineer in the 
latter division was affected, because it reduced the number 
of runs which the Wymore division could man or operate, 
and by reason thereof some of the engineers on .assigned 
runs in the Wymore division were forced back into the pool, 
and some of the pool engineers were forced back to the extra 
board, and their wages greatly diminished. 

Plaintiff contends that his seniority is a property right 
- and has been invaded and wrongfully destroyed by the ac- 
tions of defendants; that the action of the grand division, 
in 1921, in referring back to the general committee for 
adjustment the controversy between the St. Joseph and Wy- 
more divisions of the brotherhood was irregular and void; 
that the action of the general committee was, without au- 
thority and void; that such action has deprived plaintiff of 
- his seniority right as an engineer and reduced his rank and 
greatly diminished his wage as an engineer. 

For the purposes of this case it may be conceded, with- 
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out deciding, that plaintiff’s right of seniority as an engi- 
neer is a property right, and that it may not be wrongfully 
divested or interfered with by another. We think it is un- 
necessary, for a determination of this case, to decide wheth- 
er the action of the grand division, in-referring the contro- 
versy back to the general committee, was valid. The action 
of which plaintiff complains was not the action of the grand 
division, but resulted from the action of the general com- 
mittee, and it is pertinent to determine whether the action 
of the committee was within its power, and whether the 
action of such committee operated to destroy or affect plain- 
tiff’s right to seniority. 

Does the record show that plaintiff’s seniority right iiae 
been interfered with or destroyed? Plaintiff’s seniority per- 
tains to the Wymore division of the brotherhood only. A 
roster of the engineers of that division is maintained. The 
oldest engineer in point of service in that division is en- 
titled to the first place on the roster; the next oldest in ser- 
vice, to second place, and so on; and the engineers on the 
roster, other things being equal, are entitled in their order 
to select runs, or, in other words, entitled to choice of runs, 
in accordance with their rank on the roster. Plaintiff still 
maintains his position on the Wymore roster of engineers 
as he did before; his relative position thereon has not been 
changed, so that, strictly speaking, his right of seniority 
has been neither interfered with nor destroyed. But it is 
true that by the action of the general committee some of 
the runs, which prior to its action were manned by the Wy- 
more division, are now manned by the St. Joseph division. 
This results in displacing a number of the engineers on the 
Wymore division and giving their places to the St. Joseph 
division. This necessarily leaves fewer positions as engi- 
neers, open to the Wymore division, from which to select. 
Since the older members in point of service are entitled to 
selection, it follows that the younger or junior members of 
the roster will be forced down the line in the runs that are 
available to them. It results in retiring some of the engi- 
neers from the assigned runs to the pool and will, perhaps, 
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force some of the members of the pool back to the extra 
board. 

The next question for determination is: Was the general 
committee authorized to act in the premises and to award 
to the St. Joseph division the right to furnish a part of the 
engineers to man the runs on trains between St. Joseph and 
Lincoln and between St. Joseph and Wymore, which oper- 
ated by way of Napier? By reference to the laws of the 
brotherhood, as disclosed by the record, it appears that 
the general committee is vested with power to adjudicate 
and determine, as between divisions of the brotherhood, the 
rights of each division to man or operate the runs known as 
interdivisional runs, and it further appears from the evi- 
dence that the runs between St. Joseph and Lincoln and be- 
tween St. Joseph and Wymore by way of Napier are inter- 
divisional runs. It follows therefore that the general com- 
mittee had power to pass upon and adjudicate the question. 

It further appears that there is what is called a joint 
track, being a railroad track used by two divisions jointly, 
and over which each division runs trains; that, the track 
being a part of each division, neither division has any right 
to furnish engineers except to man the trains of its own 
division. Plaintiff contends that the track from Napier to 
St. Joseph is, in fact, a joint track and is therefore within _ 
both the Wymore and St. Joseph divisions. It is possible 
that this may have been the case when the grand chief and 
the grand division in 1912 made the ruling that the Wymore 
division was entitled to man all the runs and furnish all the 
engineers for the runs between St. Joseph and Lincoln and 
between St. Joseph and Wymore, which run over the track 
between Napier and St. Joseph; but in this case it appears 
from the record that the parties have stipulated that the 
track from St. Joseph to Napier is within and a part of the 
St. Joseph division. In his brief plaintiff so admits. This 
being true, it is apparent that his position, that the track 
between St. Joseph and Napier is a joint track, is not well 
founded. . 

The record discloses that the general committees are 
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authorized to adopt rules to regulate and control the matters 
of the brotherhood which are, by general laws of the broth- 
erhood, committed to the general committees, provided that 
the rules so adopted do not violate or transgress the laws 
of the grand division. It is also disclosed that the general 
committee of the brotherhood for the Burlington system, 
pursuant to authority in it vested, did, in 1919, adopt a rule 
which would be applicable to the brotherhood employed by 
the Burlington system, of which the following is a copy: 
“When crews run on or over two or more seniority divisions, 
the assignments shall be made on basis of percentage of 
miles run on each division.” It was pursuant to this rule, 
duly adopted, that the general committee decided that the 
St. Joseph division was entitled to furnish a proportion of 
the engineers for the runs between St. Joseph and Wymore 
and between St. Joseph and Lincoln. For aught that ap-. 
pears, it seems that the decision of the general committee 
was in accordance with the rule, and also in accordance 
with the general rules and laws of the supreme governing 
body of the brotherhood; but whether any error was made 
in the ruling it is unnecessary to decide. The laws of the 
brotherhood provide for an appeal, in matters of this char- 
acter, from the general committee. If either party to a 
decision is aggrieved, he may first appeal to the member- 
* ship of the brotherhood, which operates on the Burlington 
system, and there is a further provision that an appeal may 
be taken on questions of law to the grand chief engineer, 
and from his decision an appeal lies to the grand division. 
Plaintiff in this case did not seek to avail himself of the 
rights conferred by the laws of the brotherhood. He ap- 
pealed neither to the members of the brotherhood, as pro- 
vided, nor to’ the grand chief for an interpretation of the 
law or a decision of the controversy. 

Plaintiff, however, argues that the appeal to the mem- 
bership affords no remedy, in fact, because there is no 
means or method provided by the laws or rules of the 
brotherhood for taking a vote upon the question. In this 
contention plaintiff is clearly mistaken. The laws do pro- 
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vide the manner and the time in which a vote of the mem- 
bers may be taken upon such a question. While the method 
may be somewhat cumbersome, still we are unable to say 
that it does not provide an adequate method of determining 
the question by appeal. In any event, it is in accordance 
with the supreme law of the brotherhood, of which plaintiff 
_ is a member. When he became a member of the brother- 
hood, he became bound by all of its laws, rules, and regula- 
‘tions, and is required to observe them. These rules further 
require that, before he could take any question to the civil 
courts for determination, he should first exhaust his rights 
by an appeal to the tribunals provided by the laws of the 
brotherhood. If plaintiff was dissatisfied, his proper course 
was to pursue the remedy provided in the laws and regula- 
tions of the brotherhood. 

A labor union, organized as a voluntary, uninéorporated 
association, may lawfully adopt rules for the government of 
its members and provide tribunals within the association 
to determine controversies between members or local divi- 
sions or lodges of the association, provided such rules are 
reasonable and uniform and do not contravene the law of 
the land or offend public policy. 

The laws of the brotherhood provide that a member, be- 
fore appealing to the civil courts in any case of controversy 
arising within the organization, should previously exhaust © 
all his remedies within the brotherhood. Members of a 
labor union, organized as a voluntary, unincorporated as- 
sociation, are bound by and required to observe a law of the 
association which requires that a member shall exhaust his 
remedies within the association before appealing to the civil 
courts in any case of controversy arising within the asso- 
ciation and for which the laws of the association provide 
means for adjudication and settlement. 

It is a general rule of equity that, when a member of a 
voluntary, unincorporated association is aggrieved or feels 
injured at any action taken by the officers or committees of 
the association, within the scope of their authority and per- 
taining to its affairs, and where the laws and rules of the 
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association provide a means of redress, he should first ex- 
haust the remedies provided by the laws and rules of the 
association before applying to the civil courts. 

“ While our attention has not been called to any case or 
authority precisely in point, the following authorities, in a 
general way, support the principles herein announced: Piz- 
ley v. Cleaver, 105 Neb. 485; Ihnen v. South Omaha Live 
Stock Exchange, 101 Neb. 195; Jackson v. South Omaha 
Live Stock Exchange, 49 Neb. 687; Stivers v. Blethen, 124 
Wash. 473; Loeffler v. Modern Woodmen of America, 100 
Wis. 79. 

In the instant case, plaintiff complains of the action of 
the officers of the brotherhood who have acted on a matter 
within their jurisdiction. He was entitled to appeal for 
relief to a higher tribunal within the association. He elect- 
‘ed not to pursue that course. He is therefore not entitled 
at this time to appeal to a court of equity for redress. 

It follows that the judgment of the district court should 
be, and is, ( 

AFFIRMED. 

Note—See Associations, 5 C. J. 1865 n. 46; 6 A. L. R. 
965; 16 R. C. L. 422, 3 R. C. L. Supp. 568. 


UNION CENTRAL LIFE INSURANCE COMPANY Vv. ENO 
SAATHOFF, APPELLANT: JULIUS H. PIEPER ET 
AL., APPELLEES. 


FILED MarRcH 25, 1927. No. 24766. 


1. Appeal: TIME. -The three months provided in section 9138, 
Comp. St. 1922, within which to perfect an appeal from a judg- 
ment or decree rendered in the district court, does not commence 
to run until the judgment or decree is entered on the journal 
of such court. 

2. Mortgages: FORECLOSURE: DECREE. In a suit to foreclose a 
mortgage on real estate, the execution of the contract, the breach 
thereof, the identity of the real estate described therein, and the 
amount remaining due thereon are material and necessary issues 
to be determined by the decree. 
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3. Review. In such a suit, the findings of fact 
contained in the decree on issues properly pleaded are not subject 
to review on objections to a deficiency judgment. 

4, APPLICATION FOR DEFICIENCY JUDGMENT: 


Issues. A decree of foreclosure of a real estate mortgage show- 
ing personal liability of defendant for any deficiency that may 
remain after sale of the mortgaged premises precludes such 
defendant on an application for a deficiency judgment from 
presenting any defense which he could or should have interposed 
prior to the announcement of the decree. 


5. Appeal: “ENTRY OF ReEcorRD.” The words “entered of record” 
and “spread upon the journal,” as appearing in the decisions 
of this court construing section 9188, Comp. St. 1922, mean 
one and the same thing, to wit, “entered on the journal.” 


APPEAL from the district court for Boone county: FRED- 
ERICK W. BUTTON, JUDGE. Affirmed in part, and reversed 
in part. ‘ 


G. F. Rose and Wright & Thummell, for appellant. 
Vail & Flory, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, GOoD, 
THOMPSON and EBERLY, JJ. 


THOMPSON, J. 

This. is an appeal taken by defendant Eno Saathoff from 
the refusal of the district court for Boone county to allow a 
deficiency judgment. The record reflects the following: 
Both the plaintiff and defendant, cross-petitioner Eno Saat- 
hoff, were seeking to foreclose their respective mortgages 
on the lands in question, and praying for a deficiency judg- 
ment; Eno Saathoff against the defendants Pieper, appel- 
lees herein. After due service of summons on all parties, 
the Piepers failed to plead and default was entered against 
them. The issues being duly joined, trial was had, and the 
court found generally in favor of the above mortgagees; 
that the Piepers had each signed the respective notes set 
forth in the cross-petition of Saathoff, and the mortgage 
securing the same, and after due execution thereof, for a 
valuable consideration, had delivered the same to such Saat- 


VOL. 115] JANUARY TERM, 1927. 387 
Union Central Life Ins. Co. v. Saathoff. 


hoff ; found the amount past due and unpaid on such notes 
and mortgage from the Piepers to Saathoff; and, further, 
that plaintiff was entitled to a decree of foreclosure and 
sale of the property, as also was defendant Saathoff. After 
the lands were sold and proceeds applied, the decree in favor 
of Saathoff was left entirely unsatisfied. Saathoff then, in 
harmony with the prayer of his cross-petition and such de- 
cree, filed a motion, and again asked that deficiency judg- 
ment be entered in his favor and against Julius H. Pieper 
and Katie H. Pieper, his wife, for the amount found due 
and owing him from them, to wit, $11,003.45, with interest 
thereon from the date of decree to date of entering of de- 
ficiency judgment. To this application the Piepers jointly 
interposed the following objection: “Comes now the de- 
fendants, Julius H. Pieper and Katie H. Pieper and object 
to the allowance of a deficiency judgment against them or 
either of them in the above entitled cause, for the reason 
that the above-mentioned defendants are not personally 
liable upon the instruments of indebtedness set forth in 
the pleadings herein.” Trial was had, and findings and 
judgment announced by the court in favor of the Piepers, 
denying deficiency judgment and taxing costs to Saathoff. 
A proposed journal entry was prepared at the time, to wit, 
March 24, 1924, by the attorney for the Piepers, and signed 
by the then presiding judge covering the announced judg- 
ment denying a deficiency, and filed by the clerk, but was 
not entered on the judgment record, commonly known as 
the “journal,” until February 14, 1925. This appeal was 
filed and docketed on May 18, 1925, and within less than 90 
days from the entering of such announced judgment on 
the journal. The record brought to this court further shows 
that, within three days from the announcement of the judg- 
ment denying deficiency, Saathoff filed a motion for a new 
trial, in substance as follows: That the judgment is not 
supported by the evidence, and is against the weight there- 
of, and is contrary to law. This motion was overruled on 
the 20th day of October, 1924, or was so announced by the 
court. Owing to the indefiniteness of the proceedings as 
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presented, we cannot determine when this announced judg- 
ment was spread on the journal by the clerk, but it is not 
material, as will be made plain in the further consideration 
hereof. 

Appellees Pieper challenge our right to consider this ap- 
peal on its merits, for the reason that the same was not 
lodged in this court within 90 days from the announcement 
of the court denying Saathoff a deficiency judgment, and 
the filing of such announcement with the clerk. As to this 
contention, it is: sufficient to say that such appeal was per- 
fected within 90 days from the entry of the judgment on 
the journal by the clerk, which we have uniformly held 
sufficient as to time. 

In the case of In ve Estate of Getchell, 98 Neb. 788, in 
the opinion as well as in the syllabus, we held: “The time 
for taking an appeal from the district court to the supreme 
court begins to run when the final judgment is entered. of 
record.” 

In Dahlsten v. Libby, 104 Neb. 84, in interpreting the 
above quoted syllabus, in the course of the opinion, we said: 
“The record, so far as it relates to this assignment, may be 
summarized as follows: The sale was confirmed June 3, 
1918; the order of confirmation was filed with the clerk of 
the district court, June 12, 1918, but the clerk did not 
spread it on the journal until December 31, 1918. The ap- 
peal was docketed in this court January 29, 1919, less than 
90 days from the time the order was spread upon the jour- 
nal.” : 

This interpretation was in harmony with our holding in 
Ward v. Urmson, 40 Neb. 695, as follows: “This court will 
not review on appeal or error a decree rendered by the 
district court, prior to the formal entry of such decree upon 
the journal of the trial court.” 

The last above holding was again affirmed by us in Hor- 
nick v. Maguire, 47 Neb. 826, wherein we held, in paragraph 
1 of the syllabus: “This court will not review a judgment 
rendered by the district court prior to the formal entry of 
such judgment upon the journal of the trial court.” In 
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paragraph 2 of the syllabus in the Hornick case, we held: 
“A memorandum of a judgment made by a judge of the 
district court upon his trial docket will not authorize a 
review thereof in this court before the extension of such 
judgment upon the journal of the district-court, in apt 
language and in due form.” 

In so holding we are clearly within the spirit, as well as 
_ the letter, of section 8952, Comp. St. 1922, which provides: 
“All judgments and orders must be entered on the journal 
of the court, and specify clearly the relief granted or order 
made in the action’’—construed in connection with section 
9138, Comp. St. 1922, which provides in substance that an 
appeal from the district court to this court shall be filed 
herein “within three months from the rendition of such 
judgment or decree or the making of such final order or 
within three months from the overruling of a motion for 
a new trial in said cause.” : 

While it is the duty of the clerk to enter the judgment 
on the journal, if he fails in this regard, either party de- 
siring compliance therewith may demand performance. 
Hence, we need not look further than to the decisions of 
our own court in determining what is meant by the words 
“entered of record,” or “spread upon the journal,’ as we 
. have interpreted the two. expressions to mean one and the 
same thing, to wit, “entered on the journal.” To such hold- 
ing we should continue to be bound until the legislature has 
otherwise provided. 

Thus, it will be seen that the filing of a motion for a new 
trial in no manner militated against the right of Saathoff 
to appeal, as the appeal is from the judgment as entered on 
the journal, and not from the overruling of the motion. The 
running of the 90 days is from the entering of the judgment 
on the journal, whether the suit be one in equity or an ac- 
tion at law. 

This brings us to the question of whether or not the 
appellant Saathoff is entitled, under this record, to a de- 
ficiency judgment against the Piepers, or either thereof. 

As to the right of the appellee Julius H. Pieper to inter- 


390 NEBRASKA REPORTS. [VoL. 115 
Union Centra] Life Ins. Co. v. Saathoff. ° 


pose the objection lodged in this case, under the record as 
herein disclosed, we held in Corstens v. Eller, 5 Neb. (Unof.) 
149: “Only such defenses as accrue after judgment on the 
notes in such foreclosure proceeding can be interposed 
against a deficiency judgment entered after the coming in 
of the report of the sale of the mortgaged premises.” 

In Kloke v. Gardels, 52 Neb. 117, we held: ‘In such fore- 
closure proceeding the execution of the contract, the iden- . 
tity of the real estate described therein, the breach of the 
same, and the amount remaining due thereon, are material 
issues determined by the decree.” 

In Smith v. Allen, 72 Neb. 170, we held: “Where a cross- 
petition for the foreclosure of a mortgage alleges that one 
of the defendants assumed and agreed to pay the mortgage 
debt, and no answer is filed by the defendant, who appeared 
in the action, a finding by the court that the allegations of 
the cross-petition are true concludes the defendant upon 
that point, and he will not be allowed to relitigate the ques- 
tion of his assumption of the debt, upon a motion being 

made for a deficiency judgment.” 

' ‘In Parratt v. Hartsuff, 75 Neb. 706, we held: “While the 
decree finding personal liabilities first rendered in a fore- 
closure proceeding is to a certain extent interlocutory, yet, 
as to findings of fact made in such decree on issues properly . 
pleaded, it is not subject to review on objections to a de- 
ficiency judgment.” 

In Anderson v. Walsh, 109 Neb. 759, we held: “Findings 
of fact in a decree of foreclosure, showing defendants per- 
sonally liable for any deficiency that may remain after sale 
of mortgaged premises, relate only to facts then existing, 
and do not operate to preclude defendants from setting up, 
as a defense to an application for deficiency judgment, facts 
arising after entry of decree.” 

The only defense sought to be interposed by appellee 
Julius H. Pieper was one connected with the execution and 
delivery of the notes and mortgage in question. Hence, 
under the foregoing holdings, such a defense is not, and was 
not, available. However, waiving such legal objections, and 
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considering the case solely on the evidence, the trial court 
was not warranted in denying the appellant Saathoff a de- 
ficiency judgment against Julius H. Pieper for the full 
amount asked. , 

As to the appellee Katie H. Pieper, from a careful ex- 
amination of the evidence we are convinced that the same 
is insufficient to warrant a judgment against her, as the 
part taken by her in the transaction leading up to, as well 
as in, the execution and delivery of the notes and mort- 
gage was simply with the intent and purpose on her part, 
(and was so understood by all others), of relinquishing her 
interest in the mortgaged premises, the title to which was 
held and owned by her husband, and the transaction was in 
no manner connected with her separate property, trade, or 
calling. Grand Island Banking Co. v. Wright, 53 Neb. 574. 

The judgment of the trial court as to Julius H. Pieper is 
reversed and the cause remanded, with directions to enter 
deficiency judgment against him for the amount prayed, 
in harmony with this opinion. As to Katie H. Pieper, the 
judgment is affirmed. 

AFFIRMED IN PART, AND REVERSED IN PART. 

Note—See Mortgages, 27 Cyc. 1609 n. 55, 57, 60, 1752 
n. 76, 1756 n. 99 New. 


DAN S. HYNES Vv. STATE OF NEBRASKA. 
Fivep Marcu 25, 1927. No. 25290. 


1. Criminal Law: EVIDENCE, PROBATIVE VALUE OF. Where a wit- 
ness for the state in a criminal prosecution has been impeached, 
it is for the jury to determine the probative value of his evi- 
dence. 

INSTRUCTIONS. Before error can be predicated upon 
the failure to charge the jury upon a given point, there must 
have been a request therefor, unless it is upon a question where 
there is a statute or positive rule of law which requires the 
giving of such instruction. 

3. Robbery: SUFFICIENCY OF EvIpDENCE. Evidence examined, and 
held sufficient to sustain the verdict of the jury and the judg- 
ment and sentence of the district court. 
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ERROR to the district court for Dakota county: MARK J. 
RYAN, JUDGE. Affirmed. 


P. F. Verzam, W. B. Egan and W. D. McCarthy, for 
plaintiff in error. 


O. S. Spillman, Attorney General, and Harry Stlverman, 
contra. 


Heard before Goss, C. J., ROSE, DAY, Goop, THOMPSON | 
and EBERLY, JJ. 


EBERLY, J. 

Dan S. Hynes, hereinafter designated defendant, was 
prosecuted in the district court for Dakota county, Ne- 
braska, upon an information which, in proper form (omit- 
ting the formal parts and technical language approrriate 
to the description of unlawful and felonious intent anc pur- 
pose), charged that “Magnus J. Wibe and Dan S. Hynes,” 
within that county and state, “on the 22d day of May, 1925, 
did * * * enter a building occupied by the Goodwin State 
Bank * * * and by violence and by putting in fear * * * 
the cashier thereof * * * did then and there * * * steal, 
take and carry away $1,800 in lawful money * * * of the 
United States * * * the property of the Goodwin State Bank 
* * * against the will of, and without the consent of the 
Goodwin State Bank.” Upon trial the defendant was found 
guilty and sentenced to ten years in the penitentiary. Al- 
leging there was error upon the trial, the defendant brought 
the record of his conviction to this court for review. 

It is urged by the defendant that the evidence is insuf- 
ficient to support the judgment of the district court. A 
careful perusal of the bill of exceptions, however, discloses 
that the defendant and state unite in the conclusion that on 
the day in question the bank was actually robbed in the 
manner charged in the information by two men of whom’ 
Magnus J. Wibe was one; that on the day in question two 
men came to the bank in a Ford automobile, went into the 
bank building, committed the robbery, and thereafter came 
out of the bank and drove away together in the same auto- 
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mobile. The cashier who was “held up,” while he does not 
attempt a minute description of the persons or clothing or 
appearance of the accused, positively identified Hynes as 
one of these two men. Within a few hours after the occur- 
rence of the robbery, Hynes and Wibe were arrested to- 
gether in a Ford automobile returning to Sioux City, Iowa. 
According to witnesses for the state, both, at the time of 
their arrest, were armed with revolvers, and on the persons 
of both were found the proceeds of the robbery. 

The evidence in the record also tends to establish that, 
at the time of his arrest and immediately thereafter, Hynes 
made statements tantamount to a confession of guilt. And 
it is without dispute in the record that on the day of his 
arrest Hynes guided the officers to where certain “travelers 
cheques” taken from the bank at the time of the robbery 
had been hidden. , 

True, at the time of the trial, Hynes denied being present 
at the scene of the crime or any participation therein, claim- 
ing that while the money found in the automobile and on his 
person, at the time of the arrest, was the money taken by 
the robbers at the time of the robbery, that so far.as he 
was concerned he was compelled to take it into his posses- 
sion, later, upon the public highway at the point of a re- 
volver in the hands of Wibe. 

Taking the evidence as an entirety, the matter for the 
jury’s determination was the question of the credibility of 
witnesses. This was strictly within the province of the 
triers of the fact who both saw and heard the witnesses. 
The evidence, if believed, is ample to support the verdict 
of guilty, and it cannot be justly said that the finding is 
unsupported by the evidence. 

Complaint is made because of the refusal of the court to 
give an instruction defining the crime of “accessory after 
the fact.” It may be said that the evidence produced by 
the state tended to establish the crime charged in the infor- 
mation, and nothing else. The evidence offered in behalf 
of the defendant tended to establish that he was “not guilty” 
of the crime charged, and also “not guilty” of being an “‘ac- 
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cessory after the fact to the crime charged.” Therefore, 
the instruction requested was wholly inapplicable to the 
evidence before the jury, and no error was committed by the 
court in this refusal. 

At the time of the oral argument before this court, de- 
fendant’s counsel stressed the fact that the question of 
“alibi”? was presented by the evidence in the record and the 
court failed specifically to instruct upon it. It appears, how- 
ever, that no instruction upon this subject of “alibi” was 
presented to, or requested of, the district court by the de- 
fendant. 

No assignment based upon this alleged error or failure 
to instruct on the proposition of “alibi”? appears in the mo- 
tion for a new trial which the defendant presented to the 
district court and which by the district court was overruled. 
Nor is it one of the assignments of error made in the de- 
fendant’s brief, as required by rule 12 of this court. Neither 
is it discussed and relied upon therein as a distinct ground 
of error upon which the case should be reversed. In the 
condition of the record before us, the language of this court 
in Welter v. State, 112 Neb. 22, seems to be in point: 

“Defendant interposed evidence tending to prove an alibi 
which, if believed by the jury, would have entitled him to 
an acquittal, but we do not find it necessary to discuss this 
feature of the case other than to observe that the jury evi- 
dently did not accept the version of defendant’s witnesses 
on this point.” 

We have not overlooked the other errors assigned in the 
brief. After a careful reading of the evidence in the light 
of the instructions given by the court, we are of the opinion 
that the defendant has had a fair trial and that the con- 
viction is justified by the proof. 

Finding no error, the judgment of the district court is 

AFFIRMED. 
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WESLEY N. PHILLIPS, APPELLEE, V. CLINTON LEROY HUNT, 
‘APPELLANT: JOHN F’. CROSBY ET AL., APPELLEES. 


FILED APRIL 12, 1927. No. 24781. 


Interest. A state statute fixing interest rates chargeable on loans 
of money does not contravene the provisions of section 8, art. I 
of the federal Constitution, vesting congress with power to coin 
money and regulate the value thereof. 


APPEAL from the district court for Madison county: DE 
WITT C. CHASE, JUDGE. Affirmed. 


Willis E. Reed, for appellant. 


Mapes, McDuffee & Mapes and William L. Dowling, 
contra. 


Heard before Goss, C. J., ROSE, DEAN, Day, Goon, 
THOMPSON and EBERLY, JJ. j 


PER CURIAM. 

This suit is an ordinary proceeding in equity instituted by 
appellee, Phillips, herein called plaintiff, to foreclose a mort- 
gage on certain real estate in Madison county. Appellant, 
Hunt, hereinafter called defendant, interposed an answer 
challenging the power of the state to enact a statute fixing 
. interest rates chargeable on loans of money, owing to the 
provisions of section 8, art. I of the federal Constitution, 
as follows: ‘The congress shall have power * * * to coin 
money, regulate the value thereof, and of foreign coin, and 
fix the standard of weights and measures.” To this answer 
the plaintiff interposed a general demurrer, which was sus- 
tained. The facts pleaded in the answer are those set forth 
in the case of Klattenburg v. Qualsett, 114 Neb. 18, in which 
the question here presented was considered by us and de- 
cided adversely to the contention of defendant. While the 
answer in this instant case amplifies somewhat the facts 
alleged in the answer in the previous case, a careful con- 
sideration leads us to conclude that the law as announced 
in the Klattenburg case is controlling. 
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Our attention has also been called to the preamble of the 
federal Constitution, sometimes designated as the general 
welfare clause. This, we have considered in connection 
with our previous holding, but incline to the opinion that 
it in no manner modifies or limits the provisions of such 
section 8, art. I, under consideration. 

It follows that error was not committed by the trial court 
in sustaining the demurrer, and in entering judgment in 
favor of the plaintiff. 

AFFIRMED. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, V. 
MONOWI STATE BANK: WENZL DIEZ, INTERVENING 
CLAIMANT, APPELLEE: VAN E. PETERSON, 
RECEIVER, APPELLANT, 


FILED APRIL 12, 1927. No. 24789. 


APPEAL from the district court for Boyd county: ROBERT 
R. DICKSON, JUDGE. Affirmed as modified. 


C. M. Skiles, Fred S. Berry and James E. Brittain, for 
appellant. 


John A. Davies, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAy, GOOD, 
THOMPSON and EBERLY, JJ. 

PER CURIAM. 

This action grows out of the failure of the Monowi State 
Bank. Wenzl Diez presented 18 certificates of deposit, ag- 
gregating $54,891.89, and asked that they be allowed as pre- 
ferred and adjudged payable from the depositors’ guaranty 
fund. Objections were made by the receiver, and on hear- 
ing the trial court found for the claimant and allowed all the 
. certificates of deposit, together with interest thereon at the 
rate of 5 per cent. per annum from their respective dates to 
March 6, 1925, the date on which judgment was entered. 
The receiver appeals. 

It is contended by the receiver that claimant was not en- 
titled to a preference, because a bonus had been paid, in 
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addition to the 5 per cent. interest, and because the deposits 
were -made upon a collateral agreement; and, further, that, 
even if entitled to a preference, the trial court awarded the 
claimant more interest than he should have received under 
the rule established by this court. ; 

We have carefully examined the record and upon the main 
question conclude that this case is ruled by the holdings of 
this court in the following cases: State v. American E'x- 
change Bank, 114 Neb. 626; State v. Citizens State Bank, 
114 Neb. 867; State v. Wayne County Bank, 112 Neb. 792; 
State v. Farmers State Bank, 112 Neb. 474; State v. Ame7i- 
can Exchange Bank, 112 Neb. 834. The trial court followed 
the rule laid down in the cases cited and properly adjudged 
that the claims were entitled to preference and were pay- 
able from the depositors’ guaranty fund. 

However, it appears from the record that five of the cer- 
tificates of deposit had, by their terms, matured before judg- 
ment was entered, and the trial court allowed interest at the 
rate of 5 per cent. per annum, the rate of interest specified 
in the certificates of deposit, from their date to the date of 
entry of the judgment. 

Under the previous rule announced by this court in State. 
v. Farmers State Bank, 118 Neb. 679, interest should have: 
been reckoned on the certificates that had matured only un- 
til the date of the maturity, and no interest should have been 
allowed after their maturity. 

We find from an examination of the record that the court 
erroneously included. and awarded the claimant, excessive 
interest in the amount of $113.75. The total judgment en- 
tered in favor of the claimant was $57,520.90. It should 
have been $113.75 less, or $57,407.15. In all other respects 
the judgment of the district court is right. 

The judgment of the district court is therefore modi- 

‘fied so as to allow claimant a judgment of $57,407.15, as 
of date March 6, 1925, payable from the depositors’ guar- 
anty fund as a preferred claim, and, as modified, the judg-- 
ment is affirmed. 

AFFIRMED AS MODIFIED. 
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STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, V. 
MONOWI STATE BANK: A. F. SCHINDLER, INTERVEN- 
ING CLAIMANT, APPELLEE: VAN E. PETERSON, 
RECEIVER, APPELLANT. 


FILED APRIL 12, 1927. No. 24790, 


APPEAL from the district court for Boyd county: Ros- 
ERT R. DICKSON, JUDGE. Affirmed as modified. 


C. M. Skiles, Fred S. Berry and James E. Brittain, for 
appellant. 


John A. Davies, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAy, Goon, 
THOMPSON and EXBERLY, JJ. 


PER CURIAM. 

This action grows out of the failure of the Monowi 
State Bank. A. F. Schindler presented a claim based on 
two certificates of deposit and a deposit on an open ac- 
count, aggregating $23,835.86, and asked that it be allowed 
as preferred and adjudged payable from the depositors’ 
guaranty fund. The receiver filed objections, and a hear- 
ing was had to the court, resulting in a finding and judg- 
ment for the claimant for the full amount, together with 
5 per cent. interest from the date of the several deposits 
to the entry of judgment on March 6, 1925. The receiver 
appeals. . 

The receiver contends that claimant is not entitled to 
a preference, because excessive interest has been paid on 
the deposits, and because they were made upon a collateral 
- agreement; and further contends that, if they are entitled 
to a preference, the trial court allowed more interest than 
claimant was entitled to under the rules of this court. 

The facts in the instant case are very similar to those 
in State v. Monowi State Bank, ante, p. 396. The princi- 
pal questions in the instant case, as in that, are governed 
‘by the rules laid down in the cases therein cited. 
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It appears from the record that the certificates of de- 
posit, by their terms, matured some time prior to the en- 
try of judgment, and the trial court allowed interest at the 
rate of 5 per cent. per annum, being the rate specified in 
the certificates of deposit, from their date to the date of 
entry of judgment. Under the rule announced in State 
v. Farmers State Bank, 113 Neb. 679, interest should have 
been reckoned on the certificates that had matured only 
until the date of their maturity, and no interest should 
have been allowed thereafter. 

From an examination of the record, it appears that 
claimant was awarded excessive interest in the amount of 
$126.28. The total judgment entered in favor of the claim- 
ant was $25,385.79. It should have been for $126.23 less, 
or for $25,259.56. In all other respects the judgment of 
the district court is right. . 

The judgment of the district court is therefore modified 
so as to allow claimant a judgment for $25,259.56, as of 
date March 6, 1925, payable from the depositors’ guaranty 
fund as a preferred claim, and, as modified, the judgment 
is affirmed. 

AFFIRMED AS MODIFIED. 


PAUL CROMMETT V. STATE OF NEBRASKA. 
FILED AprRIL 12, 1927. No. 25457. 

1. Criminal Law: PLEA IN Bar. In a criminal case, upon a plea 
in bar by reason of former conviction, a proper test to determine 
the identity of the two offenses is whether the evidence necessary 
to convict in the second case was admissible under the former 
charge, related to the same crime, and was sufficient to warrant 
a conviction upon the former charge. 


2. Plea in bar sustained. 


Error to the district court for Cherry county: BAYARD 
H. PAYNE, JUDGE. Reversed and dismissed. 


E. D. Clarke, for plaintiff in error. 


O. S. Spillman, Attorney General, and Geor ge W. Ayres, 
contra. 
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Heard before DEAN, DAY, GooD, THOMPSON and EBERLY, 
JJ., BLACKLEDGE and SHEPHERD, District Judges. 


PER CURIAM. 


Plaintiff in error, Paul Crommett, as defendant, was in- 
formed against in the district court for Cherry county upon 
the charge that, in said county, on December 23, 1925, he 
did unlawfully have in his possession and carry for the pur- 
pose of sale more than one pint, to wit, 15 gallons, of in- 
toxicating liquor. The prosecution was conducted as charg- 
ing a violation of the provisions of chapter 106, Laws 1925, 
commonly termed the “Pint law.” Before the impaneling 
of the trial jury, the defendant presented to the trial court 
a plea in bar, based upon a former conviction of the defend- 
ant in the county court of said county, wherein it was 
charged that the defendant, in said county, on December 
23, 1925, was engaged in the unlawful transportation of in- 
toxicating liquor, and upon which a conviction was had and 
sentence imposed. | 

A hearing was had on the plea in bar. The journal entry 
of proceedings recites that an answer was filed therein, but 
none is included in the record. However, it appears that 
upon the hearing of the plea a stipulation was made on the 
part of the state and the defendant, to the effect that the de- 
fendant then stood convicted in the county court of the- 
crime of transportation of intoxicating liquor, that sentence 
therefor had been imposed, and that the information in the 
present case charges the defendant with having in posses- 
sion and carrying for the purpose of sale the same identi- 
cal liquor and the same transportation of liquor as was 
charged in the case in the county court. 

The plea in bar was overruled by the trial court, and the 
correctness of this ruling presents the fundamental ques- 
tion for determination in this case. 

The jury were impaneled and trial had. The defendant 
raised the same question of former conviction by objections 
and motions in the course of the trial and relied thereon, 
offering no testimony in his own behalf. 
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The contention of the defendant here is: That the former 
conviction is a bar to this prosecution; that there is no dif- 
ference in any of the elements constituting the two offenses 
charged; that the offense charged herein is not another de- 
gree of the offense charged in the first prosecution, but is, 
in fact, the identical offense, and that the essential elements 
of the charge are the same in both cases. In other words, 
that the only question before this court is whether a con- 
viction upon a certain state of facts is a bar to a second 
conviction upon the same state of facts. 

The state contends that the two prosecutions were under 
different sections of the statute, the first being under section 
3238, Comp. St. 1922, which, with the penalty provided by 
section 3288, defined the first offense, and the prosecution 
in the instant case is had under the provisions of chapter 
106, Laws 1925, which amends section 3239, Comp. St. 1922. 

The distinctions sought to be made on behalf of the state 
are: First, that in the case at bar it is necessary to allege 
and prove that the transportation was for the purpose of 
sale, which introduces a distinct element in regard to the 
purpose of transportation not required in or a part of the 
case in which conviction was had. Second, that the plea 
was bad because the county court in imposing sentence at- 
tempted to impose both fine and imprisonment, whereas 
the law under which the court proceeded authorizes punish- 
ment by either fine or imprisonment only, and that conse- 
quently the judgment or sentence of the court was void. 

Upon the first of these propositions it appears that while 
there are many distinctions made as to included and related 
offenses, and it requires some care in the application of the 
rule and the facts under consideration, it is, we think, well 
established, as is held in Warren v. State, 79 Neb. 526, that 
the test to determine the identity of the two offenses is 
whether the evidence necessary to convict in the second case . 
was admissible under the former charge, related to the same 
crime, and was sufficient to have warranted a conviction 
upon the former charge. If such a condition is shown to 
exist, the former acquittal or conviction is a bar to the sec- 
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ond prosecution. The only distinction here suggested on 
behalf of the state is as to the element of purpose of sale. 
As to this, the statute under which the first conviction was 
had does not mention such element. In the act of 1925 the 
element is mentioned, and there is the further provision in 
its concluding clause that the carrying or transporting of 
more than one pint of liquor shall be prima facie evidence 
that the same is being carried or transported for the pur- 
pose of sale. 

An examination of the record in this case discloses that, 
as a fact, no evidence was introduced or offered aside from 
the mere possession and carrying of the liquor, which in the 
remotest degree tended to establish any sale or offer of 
sale by the defendant of this or any other liquor, or of any 
specific purpose whatever in connection with the possession 
or transportation of the same. If, as-is stated in the state’s 
brief, it is necessary to allege and to prove that the trans- 
portation was for the purpose of sale, the proof utterly fails 
upon that proposition. It is then left to determine whether 
the clause above referred to in the act of 1925, providing 
that the transportation shall be prima facie evidence that 
the purpose thereof is for sale, is sufficient to take the case 
out of the rule which would otherwise make the former con- 
viction a bar to this prosecution. In the face of the stated 
condition of the record upon that point, it seems to us that 
it would be a strained and unwarranted construction of the 
statute to hold that such a provision therein, purporting 
only to be a rule of evidence and to extablish prima facie 
the inference proper to be drawn from other facts estab- 
lished, is sufficient of itself to authorize the subjection of 
a defendant to a second punishment for the same identical 
act and transaction on account of which he has before been 
convicted and sentenced. We do not find this situation to 
be within the rule of State v. White, 123 Ia. 425, wherein 
it was held that a conviction for keeping a gambling place 
was not a bar to prosecution for playing at a game for 
money ; nor of State v. Rose, 89 Ohio St. 383, L. R. A. 1915A, 
256, that an acquittal or conviction upon a charge of rape 
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was not a bar to the prosecution for the offense of contribut- 
ing to the moral delinquency of a female; nor of the other 
cases cited that are of the same import. We think the dis- 
tinction is obvious in this case. If proof of sale or offer or 
attempt to sell is necessary, it is entirely lacking in the 
record. If the statute supplies the proof for that element 
by reason of proof of the other two elements, then the case 
is within the rule stated by this court in Warren v. State, 
supra, for of necessity the defendant could not have been 
convicted in the former case without proof of the posses- 
sion and transportation which are the sole elements of proof 
in this case. In either event, so far as this ground is con- 
cerned, the prosecution must fail. 

A similar case was before the supreme court of Michigan, 
People v. Cook, 236 Mich. 333, wherein the defendant was 
charged with having liquor in his possession and was sen- 
tenced to imprisonment thereon, and was afterwards, under 
the same statute and the same state of facts, charged with 
unlawfully transporting the same liquor. Upon trial he 
raised the question that the former conviction was a bar. 
In reference to this the court say: 

“Tf the respondent had first been charged ‘with transport- 
ing and had been convicted, it could not possibly be con- 
tended that he could be doubly punished for transporting, 
by afterwards charging him with possession, which was a 
necessary incident to transporting. A like result may not 
then be accomplished by charging possession first and trans- 
porting next, as was attempted in the instant case.” 

The court holds that the rule is general that, where one 
offense is a necessary element in and constitutes a part of 
another, and both are in fact one transaction, an acquittal 
or conviction of one should bar the prosecution of the other. 

Upon the proposition that the judgment of the county 
court in the first case is void, we cannot say with certainty 
whether that judgment has been enforced in whole or in 
part, although there is a statement in the defendant’s brief 
that the sentence was duly enforced. Whether this is cor- 
rect or not, we think the case comes within the rule of 


404 NEBRASKA REPORTS. (Vou. 115 


Reichert v. Saremba. 


McCormick v. State, 71 Neb. 505, and Knothe v. State, ante, 
p. 119. The conviction still stands. If the court under- 
took to render a judgment or impose a sentence which it 
had no authority to do, which sentence has not been exe- 
cuted, and it was merely erroneous, it could be corrected 
by appellate proceedings. If it was entirely void, ‘““we are 
not prepared to hold that by its abortive attempt to render 
a judgment against the plaintiff its power to pronounce a 
legal judgment was lost. It seems clear that the power of 
the court could only be lost or exhausted by pronouncing a 
valid judgment.” 

For the reasons stated, the plea in bar should have been 
sustained, and the judgment of the trial court should be, 
and is, reversed and the prosecution ordered dismissed. 


REVERSED AND DISMISSED. 


JACOB REICHERT ET AL., APPELLANTS, V. AUGUST W. 
SAREMBA ET AL., APPELLEES. 


FILED APRIL 12, 1927. No. 24747. 


1. Affirmance. Cause heard de novo, and held that the decree of 
the district court was right. 

2. Religious Societies: RIGHT OF PROPERTY: INTERFERENCE BY 
Courts. Ordinarily, in case of a factional division in a church 
organization, the civil courts will not inquire into the eccle- 
siastical teachings of a pastor, or of a congregation holding 
church property, in order to determine which faction is entitled 
to the possession and use of church property. 

: : INJUNCTION. Where its deed to its 

church real estate, its articles of incorporation and its by-laws 

show that a church society is an independent, congregational 
body, save that the by-laws provide, in case of a division of the 
congregation or a dissolution of the corporation, that the prop- 
erty shall be disposed of in accordance with the instructions of 
the Evangelical Synod of North America, with which synod the 
congregation has affiliated, and where no petition or complaint 
has been presented to or acted upon by such synod, a decree 
of a district court of the Nebraska synod, acting upon the pe- 
tition or complaint of a minority faction of the congregation 
made directly to said court, and not to the Evangelical Synod, 
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nor referred to the court by that synod, is ineffectual to bind 
the congregation and to oust the majority faction from posses- 
sion of the church property. In a suit grounded on such facts, 
the civil courts will deny the minority an injunction against 
using the church property and will refuse to oust the majority 
therefrom. : 


APPEAL from the district court for Lancaster county: 
MASON WHEELER, JUDGE. Affirmed. 


Boehmer & Boehmer, for appellants. 


Wilmer B. Comstock and T. R. P. Stocker, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAy, Goop, 
THOMPSON and EBERLY, JJ. 


Goss, C. J. 

This is an appeal from a decree denying plaintiffs an in- 
junction and dismissing their suit in which they sought pos- 
session of church property and other incidental relief. 

The suit was brought by Jacob Reichert, George Groh, 
and John Klein, alleging that they are acting as trustees of 
St. John’s Evangelical Church of Lincoln, Nebraska, and in 
their individual capacity as members of the congregation, 
against August W. Saremba, Peter Bitter, Henry Burbach, 
and Alex Bauer, claiming to be, respectively, the pastor and 
trustees of the church. 

Ordinarily there is not much dispute about the law affect- 
ing church controversies that find their way into the civil 
courts. They depend more upon the facts of the particular 
case and the true interpretation thereof than upon the prin- 
ciples of law which are well settled and easily applied when 
the ultimate facts are determined. So we shall state at 
more than usual length the facts as shown by the record. 

The church society was organized in 1907. As shown by 
its articles of incorporation, which were adopted at a meet- 
ing of the congregation on April 7, 1907, and later recorded, 
the corporate name in the German language, but translated 
for us, is the German Evangelical St. John’s Church, but 
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no point is made in this suit as to the discrepancy between 
this and the name recited in the pleadings. Soon after the 
organization, the congregation acquired a lot, took title in 
the corporate name and erected a church. Here in the 
church, maintained by the origina] small congregation and 
by others joining them in increasing numbers, the congre- 
gation worshipped in peace until 1922, when their pastor 
resigned and the first named defendant was employed by the 
congregation to take his place. Upon application of the 
church to the Nebraska district officers of the Evangelical 
Synod, Rev. August W. Saremba had come and, after 
preaching a trial sermon, a contract of employment was 
entered into between him and the church. Soon thereafter 
dissension came. Two factions arose. Our decision does 
not require us to discuss the causes nor to fix the blame, but 
we deem it not improper to say that there is evidence of un- 
yielding intolerance in both factions. Quite a number of 
members were expelled or dropped from the church mem- 
bership by a two-thirds vote of the congregation (without 
allowing them to vote on the question of expulsion), a large 
proportion of them because, it was testified, they had ceased 
to pay their dues to the support of the church. Others, 
dissatisfied with the pastor and the action of the majority, 
withdrew from participation in the services held in the 
church. , 

The minority, represented here by the plaintiffs, and so 
described in their brief, holding meetings in a settlement 
house in North Lincoln, appealed to the synodical officers 
and to the Nebraska district synodical court for relief. A 
meeting of that court was held, witnesses presenting the 
views of both parties were examined, and the court, on 
March 26, 1924, entered its findings and decision and sent 
an official notice of the result thereof to the congregation, 
suspending the defendant Saremba, and discharging him 
from his position as pastor of the church, and warning the 
- congregation that that part of it which does not heed the 
decision must suffer the consequences. He continued his 
office as pastor and the majority continued to hold the 
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church. Later, at the next annual conference of the 
churches comprising the Nebraska district of the synod, held 
at Milford in the summer of 1924, when the majority fac- 
tion, then and now holding possession of the church, sent a 
delegate as its lay representative and the minority faction 
sent the plaintiff Reichert as its representative, the con- 
ference recognized Reichert as the true representative and 
informed the other delegate that his faction was not con- 
sidered a member of the synod. Later, on notice to the ma- 
jority faction, another session of the Nebraska district syn- 
odical court was held in Lincoln, December 30, 1924. The 
court rendered a decision supplementing its former one of 
March 26, and directed the majority faction to surrender 
the church property to the recognized faction. This order 
was duly served; the trustees refused to give over the pos- 
session of the keys and of the church property; and then 
this suit was brought on behalf of the so-called minority 
faction appealing to the civil and temporal courts to carry 
out and enforce the decision of the church court. 

A decision of the questions involved requires a statement 
and analysis of the articles of incorporation and constitution 
or by-laws of the church and of the statutes and by-laws 
of the German Evangelical Synod of North America, as 
well as an inquiry into the history of the dealings between 
the two bodies. 

The articles of incorporation of the church provide: 

Article III. “This corporation shall have the right to 
own, hold and possess such real estate as may be necessary 
for the furtherance of its objects and purposes as herein 
stated,” 

Article IV. “The object and purpose of this society shall 
be to hold and conduct divine services and teach the doctrine 
as taught and propounded by the Evangelical Synod of 
North America.” 

Article VI. “This corporation shall begin on the 16th 
day of April, 1907, and shall continue until it is dissolved ac- 
cording to law or by unanimous vote of all the members 
of this society. The business affairs of this corporation 
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shall be conducted by a board of trustees (naming them and - 
fixing their term) until the next annual meeting.” 

Article IX. “The property of this congregation is and 
shall always remain the undivided property of the congre- 
gation. In the event of a division of the congregation or a 
dissolution of the corporation, the property shall be disposed 
of in accordance with the instructions of the Evangelical 
Synod of North America and the decision of this synod with 
reference to the disposition of the property shall be con- 
sidered final. And the property shall be disposed of in ac- 
cordance with the decision of this synod and in no other 
manner.” 

The constitution, or by-laws, of the church provides: 

Article IV. ‘‘Persons are received as members in the 
congregation at the next regular meeting of the congrega- 
tion after their application has been approved by the officers 
by a two-third vote of the members present at such meet- 
ing.” 

Article V. “If a member does not perform his duties 
towards this congregation as provided in these by-laws, 
then the congregation shall determine whether poverty or 
negligence is the cause, and if the latter be the case, then 
such member may by a two-third affirmative vote be strick- 
en from the list.” 

Article IX. “All important questions wherein the con- 
gregation is involved shall be decided by a two-third ma- 
jority vote of the members, and such vote shall be taken 
by ballot or by roll call. For the election of officers at the 
annual meeting a simple majority of vote shall be suffi- 
cient.” 

Article XII. “If the choice of the pastor becomes neces- 
sary, then the trustees must apply to the president of the 
Nebraska district so that he can submit the name of a suit- 
able man for the place, for whom a vote will then be taken. 
When this one has not been selected, some other person may 
be proposed. The pastor is chosen in a regular meeting by 
ballot for an indefinite time.” 

Article XIII. “The real estate is and shall forever remain 
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the indivisible property of the congregation. In case of a 
dissolution or division, the verdict of the Evangelical Synod 
of North America shall be obtained and shall be considered. 
conclusive.” ? 

From the printed book in evidence as “Statutes and By- 
Laws of the German Evangelical Synod of North America,” 
as bearing on the questions under consideration, we quote 
the following separate excerpts: “The qualified members 
of the German Evangelical Synod of North America shall 
be: Pastors, congregations, and teachers. Their rights 
and duties shall be stipulated in the by-laws.” “A synodical 
congregation may have only such pastors to serve it as are 
either members of the synod or who are recommended by 
it. If a congregation continually act contrary to this rule, 
despite the admonition of its district, it shall be excluded 
from the synod.” “Every affiliated member of the synod 
who lives within the territory of the district and the officers 
and boards of the district, as such, because of unlawful of- 
ficial conduct, are amenable to action by this court (the 
district synodical court). Actions before this court may be 
brought by any synodical member, by one or a number of 
persons who, being formerly affiliated with a synodical con- 
gregation, wish to bring a complaint charging unjust ex- 
pulsion.” “The penalty to be visited by the court upon a 
member of the synod against whom charges have been sus- 
tained shall be, according to the gravity of the offense, 
either: Judgment to pay a part or all of the court costs, 
reproof, suspension of rights as a member of the synod for 
a period of not more than two years, and expulsion from 
the synod.” 

The deed by which the church held title is not in evidence. 
From allusions to it in the testimony and arguments, it must 
have been, and we assume it was, a deed without any clauses 
in it fixing any express or specific trust in favor of the synod 
and binding the congregation. There could, therefore, be 
no implied trust in favor of the synod arising out of the 
deed itself, and, so, we must look elsewhere in the case than 
to the deed for the jurisdiction and the power of the synod 
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through its district court or otherwise to enter a decision 
and judgment as to the possession and control of the church 
property. 

Of the articles of incorporation heretofore quoted, while 
article IX provides that, upon a division of the congregation 
or dissolution of the corporation, the property shall be dis- 
posed of in accordance with the instructions of the Evan- 
gelical Synod of North America and the decision of this 
synod shall be final, yet the natural, plain interpretation of 
those words, relating to a division of the congregation, 
means that, where an amicable division of the congregation 
occurs, then the matter of a disposition shall be referred to 
the evangelical synod, as a referee agreed upon in advance, 
to be determined finally by this general synod, and no other. 
It cannot be interpreted to mean that by this article the cor- 
poration intended to abdicate its right to expel members 
by a two-thirds vote, and that then, before their expulsion 
was set aside, these expelled members could claim that there 
was a division of the congregation and, therefore, ask for a 
division of the property. Until reinstated as members of 
the congregation, there would be no jurisdiction of the synod 
over them to empower it to give them property, or a share 
of property, belonging to a congregation, or its members. 
The article cannot be understood to mean that a subordinate 
branch of the evangelical synod can make a disposition 
of the church property where, as in this case, applicatior 
was made by the minority faction directly to the district 
synod, rather than to the evangelical synod itself, and where 
there was no delegation or reference of the matter by the 
general synod to the court to hear and determine the mat- 
ter and report to it. We do not wish to be understood as 
saying that the district synodical court did not have juris- 
diction to hear and determine the complaint of expelled 
members as to the validity of their expulsion and other 
grievances not specifically related to a division of the prop- 
erty. What we are considering is the right to the posses- 
sion of the church property and the power of a subordinate 
church court to order the disposition and use of it in the 
light of the record in this case. 
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Articles IV of the constitution or by-laws, made pursuant 
to the articles of incorporation, provides for the reception 
of members, article V for the expelling of members for 
cause, and article IX for the determination of all important 
questions in which the congregation is involved, in each of 
which instances the articles specifically provide for a two- 
thirds vote of the congregation. 

A careful study of the articles of incorporation and of the 
constitution or by-laws convinces us that it was the intent 
of the members of the congregation, and that these instru- 
ments may be fairly construed to indicate, that the church 
was a.congregational and independent body chartered by 
the state to govern itself and to be self-contained, save as 
it may have surrendered or modified any of its charter 
rights by its affiliation with the synod. 

When we study the statutes and by-laws of the Evangelical 
Synod of North America, we find that a mere member of a 
church is not-a member of the synod; that the synod has 
only three classes of members, namely, pastors, congrega- 
tions, and teachers, and that, therefore, members of a local 
society are not members of the synod; that a synodical con- 
gregation, which is the type of membership held by the Ger- 
man Evangelical St. John’s Church of Lincoln, may have 
only such pastors to serve it as are either members of the 
synod, or are recommended by it; and that the extreme 
penalty for the continual infraction of the rules of the 
synod by a congregation, as a member, is that it shall be 
excluded from the synod. We find nothing there and coun- 
sel have called our attention to nothing there specifically 
giving the evangelical synod contro] over the property of 
its members. 

Nowhere in the record do we find anything to indicate 
that the congregation surrendered any of its rights to con- 
trol its church property as a separate, independent, con- 
gregational body, save as heretofore indicated. When such 
surrender or reference, or cession, or grant of right to the 
general synod was acted upon or exercised, it must have 
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been done by the synod upon a petition or complaint made 
by the parties capable of making it. 

Ordinarily, in case of a factional schism in a church 
organization, the civil courts will not inquire into the 
ecclesiastical teachings of a pastor, or of a congregation 
holding church property, in order to determine which fac- 
tion is entitled to possession and the use of church property. 
Kenesaw Free Baptist Church v. Lattimer, 103 Neb. 755; 
8 A. L. R. (Annotation) 105; Wehmer v. Fokenga, 57 Neb. 
510. 

We do not wish to be understood as saying that in no 
circumstances will the civi] courts inquire into such mat- 
ters, but, in the instant case, the constitution of the church 
having granted to the synod no control over the church 
property except, perhaps, in case of a dissolution or divi- 
sion, and the synod, as such, never having acted on any 
petition or complaint of the church or of any of its mem- 
bers, we cannot consider ecclesiastical or any other differ- 
ences and thereby change the present possession of the 
church property. 

On the record presented for review, the plaintiffs were 
not entitled to a decree ousting the majority from posses- 
sion of the church property. The decree of the trial court 
was right and it is 

AFFIRMED. 


Note—See (2, 3) 8 A. L. R. 105; 23 R. C. L. 452; 8 
R. C. L. Supp. 1329; 4 R. C. L. Supp. 1502. 


NEBRASKA WHEAT GROWERS ASSOCIATION, APPELLANT, V. 
JOHN ROACH, APPELLEE. 


FILED APRIL 12, 1927. No. 24734. 


Specific Performance: SUFFICIENCY OF PETITION. In a suit by the 
Nebraska Wheat Growers Association to require a member to 
perform a cooperative marketing contract, the petition does 
not state a cause of action if it fails to allege that plaintiff 
gave defendant necessary notice of the BEC CuLence of his applica- 
tion for membership. 
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APPEAL from the district court for Hitchcock county: 
CHARLES E. ELDRED, JUDGE. Affirmed, 


Corcoran & Sprague and Bernard McNeny, for appellant. 
Butler & James and J. F. Ratcliff, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAy, Goon, 
THOMPSON and EBERLY, JJ. 


ROSE, J. 


This is an action by the Nebraska Wheat Growers Asso- 
ciation, plaintiff, to require John Roach, as a member there- 
of, defendant, to perform a cooperative marketing contract 
obligating him to sell and deliver to plaintiff the wheat 
raised by him during the years 1921 to 1925, inclusive, 
grain for feed and seed excepted. The action was dis- 
missed and plaintiff appealed. 

There was no error in the nonsuit. The marketing con- 
tract pleaded by plaintiff, to become effective, required 
notice to defendant that his application for membership in 
the association had been accepted. The necessary notice 
was neither pleaded nor proved. It follows that the plead- 
ings and proof do not show that defendant was bound by 
the contract which plaintiff sought to enforce. Idaho Grimm 
ene Seed Growers Ass’n v. Stroschein, 42 Idaho, 12. 

AFFIRMED. 


GEORGE W. BAIRD, EXECUTOR, APPELLANT, V. CHARLES G. 
LANE, APPELLEE. 


FItep APRIL 12, 1927. No, 24736. 


1. Trusts: AccouNTiNG BY TRUSTEE. In a court of equity the 
accountability of a trustee for the safe-keeping and investment 
of trust money is not measured by his own conceptions of duty, 
where they conflict with fundamental principles of justice essen- 
tial to the protection of trust property and of the estate of 
deceased persons. 


: It is the duty of a trustee accepting money 
for the purpose of safe-keeping and investment to account for 
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the investments and income, to report his fiduciary transactions 
to the beneficiary, and to surrender the trust funds in his hands 
upon the termination of the trust relation. 


‘INTEREST. A trustee who, for safe-keeping 
and inveutinent: accepts from a widow her entire means of sup- 
port, she having no earning capacity, may be charged with the 
principal and interest at 7 per cent., where he lends trust money 
to himself at 6 per cent., exacts 8 or 10 per cent. from other 
borrowers, pays the beneficiary 6 per cent. only, makes non- 
producing investments in the stock of corporations officered in 
part by himself, and fails to keep an account of investments and 
income. 


COMPENSATION OF TRUSTEE. A trustee who, through 
friendship, accepts money for safe-keeping and investment, with- 
out any agreement for compensation, is not necessarily entitled 
to pay for his services where he fails to perform his duties. 


APPEAL from the district court for Adams county: WIL- 
LIAM A. DILWORTH, JUDGE. Reversed, and decree entered 
for plaintiff. 


W. C. Pettit and James & Danley, for appellant. 
Dungan & Tibbets, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, Goop, 
THOMPSON and EBERLY, JJ. 


ROSE, J. 


This is a suit in equity to require Charles G. Lane, de- 
fendant, to account as trustee for $8,000 received by him 
from Mercy A. Finley. The trust funds, according to de- 
fendant’s receipts therefor, consisted of, three items: April 
20, 1900, $6,000 ; December 27, 1902, $1,000; May 2, 1904, 
$1,000. The correct date of the latter, however, was May 
2, 1900. Each of the receipts contained this provision: 
“For safe-keeping and investment.” Mercy A. Finley, 
beneficiary of the trust, died in Greenville, Mercer county,. 
Pennsylvania, November 27, 1921, leaving a will, which 
was duly probated in that county. George W. Baird is the 
executor and as such is plaintiff in this suit. He filed his 
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petition in the district court for Adams county, Nebraska, 
December 26, 1923. The equitable relief sought by him is 
a judgment for the amount owing by defendant to the es- 
tate of Mercy A. Finley, deceased. It is charged in the 
petition that defendant did not make proper investments 
of the trust funds, mingled them with his own, neglected 
to keep accounts of the income therefrom and paid interest 
to the beneficiary at times and in amounts unknown to 
plaintiff who acknowledged as executor the receipt of $500 
in cash from defendant December 16, 1921. Plaintiff’s en- 
tire claim consists of the three trust funds described and 
interest on each at the rate of 7 per cent. per annum, less 
the 500-dollar payment to the executor and interest, 
amounts and dates unknown, paid by defendant to the ben- 
eficiary. 

In an answer to the petition in equity defendant ad- 
mitted the receipt of the trust funds and his acceptance 
of the trust. He also interposed the plea that the money 
received by him from Mercy A. Finley constituted all her 
estate, was her only means of revenue for maintenance, 
was the only barrier between her and abject poverty, and 
that, owing to age and feebleness, she had no earning 
capacity. Defendant denied the charges of misfeasance and 
pleaded faithful performance of his duties. In substance 
the answer contained allegations that the trust funds were 
properly invested; that from the income defendant sent to 
the beneficiary from time to time as she needed money what 
was approximately interest on the trust funds at the rate 
of 6 per cent. per annum; that his payments of interest 
during the time he had charge of the trust estate aggre- 
gated about $10,136.17, as shown by an itemized state- 
ment attached to his answer; that he paid on the principal 
$750, making a total of $10,886.17; that he tendered to the 
executor in discharge of his obligations as trustee the fol- 
lowing securities in which the remainder of the trust funds 
had been invested: Note of Ed Tanner for $4,882.50 ; stock 
of the Citizen’s Hotel Company, 10 shares, $1,000; stock 
of the Hastings Equity Grain Bin Manufacturing Com- 
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pany, 10 shares, $1,000; certificate of deposit, $367.50; 
total, $7,250, all, as alleged, ‘connected with the money 
received from Mercy A. Finley.” The answer contained 
also a counterclaim for compensation of $3,000 for the 
trustee’s services. 

The reply of plaintiff to the answer of defendant was a. 
general denial. 

Upon a trial of the issues the district court found that 
the Tanner note for $4,882.50 was the property of de- 
fendant, but permitted him to discharge his liability for 
that amount of trust money by deducting therefrom for his 
services $3,000 upon receipting therefor and by depositing 
in court to the credit of the executor the difference between 
$4,882.50 and $3,000 or $1,882.50. In addition, defendant 
was permitted by the trial court to turn over to the execu- 
tor, as the remainder of the trust property, the corporate 
stock mentioned, $2,000, and the certificate of deposit for 
$367.50, and to recover the costs of suit. Plaintiff appealed. 

On the record below the appeal presents the cause for 
trial de novo without regard to the findings and judgment 
of the district court. . 

In equity, was defendant entitled to discharge his lia- 
bility for income on investments by proof that he paid the 
beneficiary at different times as she needed money interest 
at the rate of 6 per cent. per annum for approximately 21 
years, or $10,136.17? The answer depends on the nature 
of the trust and on what the trustee did. For a number 
of years prior to the creation of the trust relation defendant 
was a friend of the beneficiary’s son and the friendship ex- 
tended to the mother. Through the friendly advice of de- 
fendant, the son acquired the trust money, but soon died, 
and it fell into the hands of his mother. In addition to the 
ties of friendship defendant had the standing and influence 
of a banker. He was cashier or president of the Exchange 
National Bank of Hastings previous to, during, and after 
the period of his trusteeship. In perfect confidence Mercy 
A. Finley committed to him her only means of livelihood— 
$8,000. According to defendant’s pleading and testimony 
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this was the only barrier between her and abject poverty, 
she being without earning capacity and needing every cent 
of her income. She did not exact promissary notes or se- 
curities or a fidelity bond or impose any restrictions on the 
discretion of defendant as a fiduciary, but for 21 years was 
contented with three receipts, alike in form, the first being 
as follows: 
“April 20, 1900. 

“Received of Mrs. M. A. Finley six thousand dollars for 
safe-keeping and investment. 
“$6,000. C. G. Lane.” 

Defendant accepted the money with all the implied obli- 
gations imposed by implicit trust and confidence. His ac- 
countability in a court of equity isnot measured by his own 
conceptions of duty, where they conflict with fundamental 
principles of justice essential to the protection of trust 
property and of the estates of deceased persons. It was 
the duty of defendant as trustee to keep an accurate ac- 
count of all investments and of the income therefrom, to 
report promptly. such transactions to the executor of the 
beneficiary’s estate, and to turn over to him in money or 
proper securities all trust funds remaining in his hands. 
He has never performed this duty, nor given any reason- 
able excuse for failing to do so. A banker who is compelled 
by law and business rectitude to keep accurate accounts 
of debits and credits in transactions with depositors, re- 
gardless of the amounts involved or the book-entries re- 
quired, ought to have at least some kind of memoranda 
showing investments of trust money and the income there- 
from, when called to account as trustee, or else give a valid 
excuse for his failure to perform his duty in that respect. 
Without any authentic account to indicate specific invest- 
ments or income for a period of 10 years or more, defend- 
ant appeared in court to answer the charge that he had 
failed to account as trustee. For that period he was un- 
able to enumerate as a witness the different investments of 
trust money or to give the rate of interest on each loan, or 
the income realized, but was willing to rest his defense in 
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part on his own testimony and conclusion that the earn- 
ings of the trust funds did not exceed interest at the rate 
of 6 per cent. per annum, and that he had paid on that 
basis all he had received, or about $10,136.17. In proving 
what he had thus paid, he was not handicapped by oral 
testimony or the memory of individual transactions. He 
exhibited a complete list of the payments of interest to the 
beneficiary. It showed the date and amount of each pay- 
ment and was accompanied by an authentic voucher. Had 
fidelity to trust and the promptings of friendship been as 
powerful as self-interest, the courts would have written 
_ data to aid them in estimating the amount owing by the 
trustee to the beneficiary’s estate. The legal rate of inter- 
est in Nebraska is 7 per cent. In determining whether de- 
fendant is chargeable with 1 per cent., in addition to the 
6 per cent. voluntarily paid by him, an examination of the 
evidence relating to investments is essential. 

A partial account prior to July 13, 1912, shows that at 
different times defendant lent trust funds in varying 
amounts at 10 per cent. Some of the borrowers paid 8 
per cent. As trustee he lent to himself as an individual 
August 11, 1900, $3,000 at 6 per cent. According to his 
own testimony he paid back the money May 1, 1902, but 
was unable to say what he did with it afterward. Subse- 
quent to July 18, 1912, he did not keep a detailed account 
of his trust investments. In lending or investing trust 
money he conducted business in part at least in his own 
name. He testified in substance that the Tanner note ten- 
dered by him as evidence of a trust investment of $4,882.50 
was secured by a deed in which he was himself grantee. 
The land described in the deed was incumbered by a prior 
mortgage for $5,000. Defendant himself claimed a lien 
of $2,000 or $3,000 on the same land. For several years 
no interest on the Tanner note has been paid, though the 
beneficiary, as pleaded by defendant, needed every cent of 
her income. The district court found that this note was 
the property of defendant, and from that finding he did 
not appeal. He testified he once invested trust funds in 


VoL. 115] JANUARY TERM, 1927. 419 


Baird v. Lane. 


stock of the bank officered in part by himself. The shares 
of stock tendered by defendant as trust property stood in 
his own name. He was an officer of both corporations. If 
he risked trust money in those enterprises the risk was 
speculative. No one could tell in advance that dividends 
would ever be paid. For a period of years they have pro- 
duced no income available to the beneficiary, though income 
from the trust property was her only means of livelihood. 
If defendant paid from his own pocket interest on the 
money invested in the stock, as the beneficiary needed it, 
there is an inference that he lent $2,000 to himself and 
invested it in the stock for his own benefit. In any event 
the stock stood in his own name and he was in a position 
to claim it for himself, if profitable, and to unload it on 
the trust estate, if unprofitable. The investments of trust 
money in the stock, if made, did not indicate the prudence 
and care required of a trustee under the circumstances of 
this case. In a court of equity he cannot be permitted to 
escape accountability for the money entrusted to him by 
tendering in court property of that kind. The executor 
properly exercised the option to treat the Tanner note and 
the stock investments as conversions of trust property or as 
loans of trust funds by the trustee to himself as an in- 
dividual. 

The claim for compensation is wholly without merit. 
Defendant accepted the trust through friendship. There 
was no agreement for compensation. For 21 years de- 
fendant did not demand pay for services. He testified 
he never received any. In this situation the beneficiary 
left a will bequeathing to defendant $200. She made no 
provision for the payment of the $3,000, claimed by de- 
fendant for services. The terms on which defendant of- 
fered to account cannot be approved. He did not exhibit 
a proper account of his doings or turn over the trust funds 
in his hands. In these and other respects he failed to per- 
form his duties and brought on litigation which will nec- 
essarily consume a considerable portion of the trust prop- 
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erty. These are circumstances under which a court of 
equity will not allow compensation. 

In addition to 6 per cent. interest voluntarily paid by 
defendant, he is chargeable with interest at the rate of 1 
per cent. per annum on $6,000 from April 20, 1900; on 
$1,000 from May 2, 1900; on $1,000 from December 27, 
1902, each to March 14, 1925, the date of the judgment 
below. He is also chargeable with the three principal 
items. ' On the total amount of principal and interest due 
he is entitled to credit for $750. The counterclaim for 
compensation is disallowed and defendant is required to 
pay the costs in both courts. 

The judgment of the district court ‘is reversed. A décree 
conforming to these conclusions will be entered in the su- 
preme court and the cause will be remanded for the pur- 
pose of carrying the decree into effect. 

REVERSED, AND DECREE ENTERED FOR PLAINTIFF. 

Note—See Trusts, 26 R. C. L. 1315. 


NELSON S. MERCER ET AL., APPELLEES, V. PAYNE & SONS 
COMPANY, APPELLANTS. 


FiLep APRIL 12, 1927. No. 24475. 


1. Specific Performance. A court of equity will not enforce a con- 
tract, unless it is complete and certain in all its essential ele- 
ments. The parties themselves must agree upon the material 
and necessary details of the bargain, and if any of these be 
omitted, or left obscure or indefinite, so as to leave the inten- 
tion of the parties uncertain respecting the substantial terms, 
the case is not one for specific performance. It is not the 
function of a court of equity to make a contract for the parties, 
or to supply any of the material stipulations thereof. If any 
of the essential details are wanting, a chancellor will not supply 
them in a decree for specific performance. Zimmerman v. 
Rhoads, 226 Pa. St. 174. 


. Specific performance of a contract will not be decreed, 
unless the contract has actually been concluded; or, if any ma- 
terial part of it still rests in treaty, and remains to be settled 
by further negotiation, equity will not interfere. Domestic 
Telegraph. & Telephone Co. v. Metropolitan Telephone & Tele- 
graph Co., 39 N. J. Eq. 160. 
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To entitle a party to specific performance, there must 
be a clear, mutual understanding and a positive assent on the 
part of each party. Creecy v. Grief, 108 Va. 320. 


Mutuality of obligation is an essential element of the 
' right to enforce specific performance of a contract in a court 
of equity. Childs v. Reed, 34 Idaho, 450. 


Where a contract is informal and not sufficiently defi- 
nite in its terms to be susceptible of specific performance, and 
the contract further provides that a formal lease shall there- 
after be drawn, and the parties, after repeated efforts, fail to 
agree on the terms of the formal lease, specific performance 
is properly denied. Raccoon Coal Co. v. Faulkner, 168 Ky. 2385. 


6. Contracts. It is elementary that, if the minds of the parties 
do not meet in the making of a proposed contract, and if they 
cannot themselves agree upon its terms, the courts are, of 
course, powerless to make a contract for them. 


Time. In the absence of a provision in a contract 
making time for completion one of its essential terms, such 
contract is, nevertheless, to be completed within a reasonable 
time. 


APPEAL from the district court for Douglas county: 
CHARLES A. Goss, JUDGE. Reversed, with directions. 


William Baird & Sons, for appellants. 
John P. Breen and William H. Herdman, contra. 


Heard before ROSE, DEAN, DAY, Goop, THOMPSON and 
EBERLY, JJ. 


DEAN, J. 

This is the second appearance of this suit in this court. 
In the former opinion it is pointed out that the suit had 
its origin in a written instrument, which is referred to as 
a “preliminary agreement” for a more formal contract to be 
thereafter made between the parties. The preliminary 
agreement, as construed by the parties, contemplated fu- 
ture negotiations for the making of a formal 99-year leas- 
ing contract between plaintiffs, as lessors, and defendants 
as lessees, for three improved building lots in Omaha, lo- 


422 NEBRASKA REPORTS. (VoL. 115 


Mercer v. Payne & Sons Co. 


cated at the northwest corner of Farnam and Twenty- 
seventh streets. The lots are owned by plaintiffs. At the 
first trial the district court sustained a demurrer to the 
petition on the ground that the contract is indefinite and 
uncertain in its terms. Thereupon plaintiffs appealed, the 
judgment was reversed and the cause was remanded regu- 
larly for trial. Mercer v. Payne & Carnaby Co., 110 Neb. 
28. Subsequently, new pleadings having been filed by the 
parties, the case was tried on the merits, and the district 
court rendered a judgment in favor of plaintiffs, from which 
the defendants have appealed. The law of the case rule 
prevails in this state. It follows that, under the rule, the 
former judgment constitutes the law of the case, so far as 
it is applicable to the facts and the amended pleadings and 
the record now before us. Hayden v. Frederickson, 59 Neb. 
141, 

It is proper here to observe that, owing to certain 
changes in personnel, the defendants now consist solely of 
the Payne & Sons Company and, except as herein other- 
wise designated, the company will be referred to as the 
defendants. 

The above mentioned “preliminary agreement’? which 
contemplated the future negotiations between the parties, 
as above noted, is in words and figures following: 

“Omaha, Nebraska, February 11, 1920. 

“Received of Payne & Slater Company twenty-five hun- 
dred dollars ($2,500) as earnest money on the following 
proposition: 

“Payne & Slater Company agree to enter into a ninety- 
nine year (99) lease on lots six (6) seven (7) and eight 
(8) block six (6), Boggs & Hill’s First addition and to pay 
the sum of fifteen thousand dollars ($15,000) cash, of 
which the above twenty-five hundred dollars ($2,500) is 
a part, and to pay as rent the sum of six thousand dollars 
($6,000) net per year for the first ten years of the lease, 
the sum of sixty-nine hundred dollars ($6,900) net per 
year for the second ten years of the lease, and the sum 
of eight thousand dollars ($8,000) net per year for the 
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last seventy-nine years of the lease; all payments to be 
made quarterly in advance. 

“Complete abstract to be furnished, showing good title, 
and the property leased free and clear of all taxes, except 
the taxes for the year 1920, and subject to the existing 
lease now on the property. Insurance now on the property 
to be paid for pro rata. 

“The lease to contain the usual conditions of a ninety- 
nine year (99) lease and to contain an option to purchase 
said property during the year 1930 for the sum of one 
hundred fifteen thousand dollars ($115,000) in addition 
to the above on payment of thirty-five thousand dollars’ 
($35,000) or more in cash, thirty-five thousand dollars 
($35,000) on or before three years from date of purchase 
and forty-five thousand dollars ($45,000) on or before five 
years from date of purchase. The said lease to contain 
a further option to purchase said property during the sec- 
ond ten years of the lease for the sum of one hundred 
thirty thousand dollars ($130,000) on payment of one-third 
cash and one-third on or before three years and one-third 
on or before five years from date of purchase. All deferred 
payments on both options to bear interest at the rate of 
6 per cent. payable semi-annually. Said lease to contain 
an agreement that a building costing at least fifty thousand 
dollars ($50,000) be erected on said property on or before 
ten years from date of lease. 

“Lease to be completed and signed and balance of fifteen 
thousand dollars ($15,000) paid on or before sixty days 
from date thereof. 

“Tt is understood that all necessary insurance clauses 
and provisions for bond when the present buildings are 
torn down before the new building is constructed, and 
other necessary provisions for the protection of the owner 
to be included in the lease. 

“Harry A. Tukey. 

“Payne & Slater Company hereby agree to enter into the 
above lease and to fulfil conditions of the above receipt. 

“Payne & Slater Company, by E. M. Slater. 
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“I hereby authorize Harry A. Tukey to sign said lease, 
the form of the lease to be approved by me. 
“N.S. Mercer.” 


Did the negotiations between the parties bring about a 
meeting of the minds in respect of the subject-matter here 
involved so as lawfully to compel the defendants to execute 
a 99-year lease as lessees of the plaintiffs, as they contend? 
That there was such a meeting of the minds and that de- 
fendants are therefore bound to execute such lease is the 
contention of the plaintiffs. 

On the contrary, the defendants contend that the weight 
of the evidence, fairly considered, shows that the minds 
of the parties never met in respect of the material terms 
of a 99-year leasing contract, and that there is now, and 
always has been, such a lack of mutuality of agreement be- 
tween them, in respect of the subject-matter, that a con- 
tract never could at any time have been consummated, and 
never was consummated, between the parties, and that 
mainly for these, and other reasons hereinafter noted, no 
obligation ever at any time rested on defendants to execute 
a 99-year lease as contended by plaintiffs. 

The “preliminary agreement” for the execution of a 99- 
year lease expressly provides that the lease is “to be com- 
pleted and signed * * * on or before sixty days from date 
thereof.” Incidentally, it may be added that the parties 
construe the word “thereof” to mean “hereof” as it plainly, 
and for obvious reasons, can refer only to the preliminary 
agreement. And it is in accord with the usual custom that 
the moving party, in point of time, is ordinarily charged 
with the duty of tendering a duly signed conveyance to the 
grantee. We do not think the signing of the preliminary 
agreement excuses plaintiffs from complying with the 60- 
day period, for signing the lease, which expired on or about 
April 15, 1920. The fact is that the grantors never signed 
or tendered a signed lease at any time before or at the trial, 
nor does the decree so require. 

Section 2451, Comp. St. 1922, provides: “No estate or 
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interest in land, other than leases for a term of one year 
from the making thereof, nor any trust or power over or 
concerning land, or in any manner relating thereto, shall 
hereafter be created, granted, assigned, surrendered, or. 
declared, unless by operation of law, or by deed of convey- 
ance in writing, subscribed by the party creating, granting, 
assigning, surrendering or declaring the same.” 

In Irish v. Pulliam, 32 Neb. 24, it was held that a cer- 
tain agreement, which had to do with a building contract, 
“was to be reduced to writing and signed by the parties be- 
fore it took effect.” It was there held that until it was 
signed the contract was.not complete. It has been held that 
such signing is imperative. 24 Cyc. 958; Mather v. Scoles, 
35 Ind. 1. Soper v. Gabe, 55 Kan. 646, holds that the rule 
applies to contracts for “the sale and conveyance of land.” 
To the same effect is Counce v. Studley, 81 Me. 431; Howe 
v. Huntington, 15 Me. 350. Where the execution of a deed 
is involved, an offer “of readiness at all times to make it 
will not do.” Klyce v. Broyles, 37 Miss. 524; Lanyon v. 
Chesney, 186 Mo. 540. 

In respect of their contractual duties, the conduct of plain- 
tiffs was so dilatory that it practically amounted to an 
abandonment of the negotiations “for a contract.” That 
they did not exercise even ordinary diligence is in very 
large part established by their own evidence. Their first 
substantial move was not undertaken until about a week 
after defendants served a written demand on them for, 
first, a return of the $2,500 earnest money, and, second, 
a notice that they, the defendants, had “withdrawn from 
any further negotiations.” The lack of diligence by plain- 
tiffs is disclosed, in part, in the following facts: Dr. 
Mercer left for Europe March 30, 1920, and did not re- 
turn to Omaha until September 7, 1920. This was almost 
five months after the prescribed date for the execution of 
the 99-year lease. Harry A. Tukey, an Omaha real estate 
dealer of 23 years’ experience and, according to his own 
evidence, an associate party plaintiff, was in California 
from about the first of August, 1920, and did not return 
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to Omaha until about five months after the required date 
for signing, though authorized to sign for Mercer. It 
also appears that, under plaintiffs’ theory of the case, Dr. 
Mercer’s wife was a necessary signatory party, and she 
-was therefore caused by plaintiffs to sign and ac- 
knowledge a power of attorney wherein her husband was 
authorized to sign the proposed 99-year lease in her behalf. 
This power of attorney was executed, and acknowledged 
by Mrs. Mercer in Surrey county, England, but not until 
October 9, 1920, which was almost six months after the re- 
quired 60-day period and almost eight months after the 
date of the preliminary agreement for the execution of a 
formal contract for a 99-year lease. And in June, 1920, 
while Dr. Mercer was yet in London, Tukey sent a letter 
to him from Omaha, under date of June 11, 1920. One 
page of this letter is in evidence and is here reproduced: 
“June 11, 1920. 
“Dr. N. S. Mercer, 
“63 Philbeach Gardens, 
“London, S. W.:— : 

“Have been waiting for two or three weeks for Harry 
Reed to make a search of the records of the lease concern- 
ing ‘gold clauses.’ Yesterday he reported to me and showed 
about twenty leases with ‘gold clauses’ and a little more 
than that without ‘gold clauses.’ I had an agreement with 
Slater that if we could show up the majority of leases as 
having ‘gold clauses’ they would sign the ‘gold clause.’ He 
seems to want to be very fair about the matter but we have 
not succeeded in accomplishing what we tried to do. Of 
course, Slater is not taking the arbitrary stand that he re- 
fuses to sign the ‘gold clause’ but stated to me yesterday 
that he feels that there is some claim on his side of the 
question. Frankly, I think the matter better rest until your 
return in September, as I am afraid it is almost impossible 
to draw up leases with the parties so far apart. There are 
so many little details of all kinds to settle. If this is sat- 
isfactory to you, I think I can arrange it with Slater. Kind- 
ly let me hear from you regarding this.” ; 
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A letter of this tenor, written so long after the lease was 
“to be completed and signed,” appears fairly to disclose that 
the minds of the parties were always widely separated in 
respect of material propositions relating to the project. 
Clearly the facts warranted Tukey in this observation in the 
above letter to his coworker Mercer: “I am afraid it is 
almost impossible to draw up leases with the parties so far 
apart.” The letter, however, speaks for itself, and the state 
of facts refiected by this letter seems to have prevailed 
throughout the entire series of negotiations. This state of 
affairs became so very apparent that, on November 22, 1920, 
which was then almost ten months after the preliminary 
agreement was signed, the defendants sent the written de- ° 
mand, above referred to, for a return of the $2,500 earnest 
money, and therein advised plaintiffs that they had ‘‘with- 
drawn from any further negotiations.” The written de- 
mand and notice are incorporated in the same instrument 
in language following: 

“Nov. 22, 1920. 
“Mr. Harry A. Tukey, 
“Omaha, Nebraska. 
“Dear Sir: Payne & Carnaby Company (formerly Payne 
& Slater Company) hereby requests the return by you of 
the $2,500 placed with you as earnest money as set forth 
in a receipt signed by you under date of February 11, 1920, 
said receipt relating to negotiations for a ninety-nine year 
lease to be entered into by Payne & Slater Company as 
lessee covering lots 6, 7, and 8, in block 6, in Boggs & Hill’s 
First addition to the Oy, of Omaha, Douglas county, Ne- 
braska. . 

“This will also serve as notice to you that the under- 
signed have withdrawn from any further negotiations in 
reference to the matter above mentioned. Yours respect- 
fully, 

(Signed) ‘Payne & Carnaby Company, 
“By H. B. Payne, Pres.” 

In respect of the foregoing notice Mr. Tukey testified: 

“Q, Now, did you ever, at any time, receive from the de- 
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fendant, or any one representing the defendant, any de- 
mand for the return of the $2,500 earnest money, other than 
the demand that is made in that letter? A. Not previous to 
that time. Q. Were you ever notified by the defendants or 
any one representing the defendants that they would not go 
ahead and complete this deal except as you were notified 
by this letter and prior to the date of this letter? A. Well, 
in the negotiations it might have been stated at different 
times that they wouldn’t sign the lease the way we had it, 
or something of that kind, but never that they wouldn’t sign 
any lease.” 

The statement by Mr. Tukey that defendants never said 


* they would not sign any lease corroborates other of the 


evidence which goes to show that the defendants acted in 
entire good faith, but they had reasonable cause to despair 
of the ability of the parties to agree upon the terms of the 
proposed leasing contract. Incidentally, it may be noted 
that, in respect of the earnest money paid over by defend- 
ants to plaintiffs, Mr. Tukey testified: “Q. That $2,500 
original payment which was made at this time, what was 
done with that? A. Gave Doctor Mercer $1,250 of it, and 
I still hold $1,250 of it.” This evidence tends to support 
Tukey’s former statement that he is one of the parties 
plaintiff and also the defendants’ observation that Tukey 
did not return the earnest money because he had only half 
of it and Mercer had the other half. 

The sending of the above letter of the defendants to the 
plaintiffs, under date of November 22, 1920, was followed 
five days afterward by a visit of Tukey and Mercer to the 
office of Mr. Slater, then one of the defendants. This was 
almost ten months after the date of the preliminary agree- 
ment and about eight months after it was agreed that the 
99-year lease should be signed. On the occasion of this call 
at Slater’s office, Mercer testified that he informed Slater 
that he had Mrs. Mercer’s “power of attorney” with him, 
and that the plaintiffs “were prepared to sign up, or some- 
thing; I don’t remember the exact words,” and Mercer 
further testified that he thought Slater then said “he 
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wouldn’t sign at that time; that is the substance I believe, 
practically, that is about all.” ‘In view of the evidence point- 
ed out herein, it will not, of course, be seriously contended 
that defendants, or any of them, were chargeable for the 
plaintiffs’ lack of reasonable diligence in the premises. Nor 
is it surprisingly strange that Slater, or any other party de- 
fendant, would say that “he wouldn’t sign at that time.” 
Slater was then only one of the parties defendant, and, in 
view of the evidence, who can doubt that he was justified 
in what he said to plaintiff Mercer. True, the contract does 
not specifically proclaim that “time is of the essence of the 
contract.” Nevertheless, all contracts are to be construed 
in the light of a reasonable compliance with such business 
usage, and promptness in performance, as may reasonably 
bear relation to the facts in the individual case. Did the 
plaintiffs reasonably comply with their duty in respect of 
the exercise of reasonable diligence in the premises? We 
do not think so. 

Plaintiffs attached a copy of a proposed lease to their 
amended petition, as exhibit A, which consists of 25 pages 
of legal cap. And at the trial they offered the following 
additional instruments in evidence, namely, an instrument 
denominated “an original draft of lease,” as exhibit 2, con- 
sisting of 22 pages of legal cap, and exhibit 3, which is 
denominated “second draft of lease,” and which consists. 
of 19 pages of legal cap, and also exhibit 6, which is de- 
nominated “another form of lease,” and which consists of 
23 pages of legal cap. All of the above exhibits are in evi- 
dence. What means this avalanche of legal documents that 
fell from plaintiffs’ pen? They consist of almost 100 pages 
of typewritten legal cap. That the multitude of leases only 
added to the confusion of everybody who had to do with 
the entanglements of this controversy is perfectly apparent 
from an inspection of the record. Small wonder that from 
its midst the defendants, after a fruitless parley that lasted 
almost a year, finally sought relief by withdrawing “from: 
any further negotiations.” 

To the suggestion, if it should be made, that if the de- 
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fendants were dissatisfied with the contracts in evidence 
they should have submitted a contract that was to their: 
liking, the answer is that they submitted no contract nor 
could they be compelled to do so. They complied with the 
‘provision for ‘‘negotiating”’ under the terms of the prelimi- 
nary agreement. Are the defendants to be penalized because 
they refuse to execute one of the several confusing 99-year 
leases so submitted by the plaintiffs? It is elementary that, 
if the minds of the parties do not meet in the making of a 
proposed contract, and if they cannot themselves agree upon 
its terms, the courts are, of course, powerléss to make a 
contract for them. A form of 99-year lease is incorporated 
in the final decree, and this decree, to which the name of 
the presiding judge is affixed, consists of 19 pages, and it 
is repeatedly referred to by counsel as “the court’s lease.” 
But it was doubtless prepared by the clerk, or perhaps by 
counsel, for it is a custom, well-established and almost uni- 
versally recognized in this jurisdiction, and of which we 
take judicial notice, that, in the more important civil cases, 
counsel ordinarily prepare the court’s decrees. But this 
custom, of course, can have no bearing whatever in the 
premises. From the judgment the defendants alone have 
appealed. 

The material provisions which are contemplated by the 
preliminary agreement in suit may, of course, be incor- 
porated in a 99-year lease of real estate, but only as and 
when such provisions are expressly agreed upon between 
the parties and where there has been a complete meeting 
of minds in respect thereto. The former opinion almost in 
its opening sentence has this to say: “There is nothing 
presented by the appeal except the sufficiency of the pe- 
tition to state a cause of action for specific performance.” 
And in plaintiffs’ brief it is pointed out that, subsequent 
to the above ruling, when the suit was remanded they filed 
an amended petition, to which the defendants filed an an- 
swer, and to this plaintiffs filed a reply, and that the suit 
thereupon regularly proceeded to trial and the rendition of 
a “final decree,” under the amenaea pleadings. 
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_ This final decree, among others, contains this recital: 
“(4) Finds that plaintiffs are entitled to have said defend- 
ants, Payne & Suns Company, specifically perform said 
contract of February 11, 1920 (the preliminary agreement). 
by executing, as lessee, in duplicate a lease in words and 
figures following, to wit.” The foregoing recital in the 
decree is followed by a form of a 99-year leasing contract, 
and in this form of lease the court prescribes the terms and 
conditions of a contract which has to do with the leasing 
of a tract of highly valuable real estate in a thickly settled 
business location of a rapidly expanding, midwestern, met- 
ropolitan city. And near the close of the decree the court 
continuing ‘‘(5) finds that a lease in the form set forth 
in the preceding (court’s) finding contains not only the 
terms and conditions agreed upon specifically in said con- 
tract of date February 11, 1920 (the preliminary agree- 
ment), and also contains such covenants as are implied by 
law and such conditions as are ‘the usual conditions of a 
ninety-nine (99) year lease’ as shown by the evidence. * * * 
It is therefore ordered, adjudged and decreed by the court: 
(1) That the defendant, Payne & Sons Company, shall, 
within sixty days after there is tendered to them in dupli- 
cate a lease in the form and words and figures set forth in . 
finding No. 4 of this decree and duly signed by the plain- 
tiffs Nelson S. Mercer and Anna M. Mercer and acknowl- 
edged by said plaintiffs in such form as to entitle the same 
to be recorded under the !aws of the state of Nebraska, 
sign, make, execute and deliver, as lessee, said lease so tend- 
ered in duplicate and acknowledge the same in such form 
as to entitle the same to be recorded under the laws of the 
state of Nebraska, and on the execution of the lease as 
aforesaid, one of the duplicates thereof shall be delivered 
to said defendant, Payne & Sons Company, and the other re- 
tained by said plaintiff Nelson S. Mercer; and it is further 
ordered, adjudged and decreed that upon the failure of 
the said defendant, Payne & Sons Company, to sign, ac- 
knowledge, make, execute and deliver said lease as aforesaid, 
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then and in such case the clerk of this court, as special 
master, shall sign, acknowledge, make, execute and deliver 
said lease for and in behalf of said defendant, Payne & Sons 
Company, and when so executed the said lease shall have 
like effect as if signed, acknowledged, made, executed and 
delivered by said defendant, Payne & Sons Company, by its 
proper and duly authorized officers. * * * To all of which 
the defendant Payne & Sons Company excepts and is al- 
lowed forty (40) days from the rising of the court to pre- 
pare and serve its bill of exceptions herein. On motion of 
defendant supersedeas bond herein is fixed at the sum of 
ten thousand ($10,000) dollars.” 

Defendants contend that the court’s lease “differed in its 
conditions and requirements from both the first and sec- 
ond drafts” of the proposed leases submitted by plaintiffs. 
Following are some of the noticeable differences to which 
defendants take exception, as pointed out in their brief, 
their argument being that the court’s lease herein elimi- 
nates the requirement with reference to payments being 
made in gold coin and calls for only 7 per cent. interest on 
defaulted payments instead of 10 per cent., and it eliminates 
the requirements in regard to furnishing tax receipts and 
furnishing bond in case of contest on taxes, and changes 
the requirements in regard to insurance, and eliminates the 
requirements as to wind and lightning insurance, and it 
changes the requirements in regard to keeping the premises 
in repair, and also changes the terms pertaining to restora- 
tion of improvements, and eliminates requirements as to 
boiler, elevator or liability insurance, and changes the con- 
ditions pertaining to alteration or remodeling and new 
buildings, and also changes the requirements in regard to 
the use of the premises, and in respect of the lessee indemni- 
fying the lessor against liens and charges, and it changes 
the requirements in regard to the notice being given in case 
of any default, and it also omits any condition with refer- 
ence to any defect in the lessor’s title. In appellees’ brief 
no objections are noted, under supreme court rule 12 (94 
Neb. p. XI), to the above exceptions taken by the appellants. 
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The vitally decisive point, however, is that the decree here- 
‘in enforces specific performance of a lease that was not 
submitted by either party and upon which the minds of the 
parties did not meet. 

While this suit is one of first impression here, we are not 
without accepted authority from other jurisdictions. Gold- 
stine v. Tolman, 157 Wis. 141, involves a suit which was 
begun by plaintiff for specific performance of an alleged 
agreement to enter into a 99-year lease for certain property 
in Milwaukee. Plaintiff prevailed in the trial court, and 
on appeal the judgment was reversed. The case appears 
to be in point here. In that case, as here, the parties exe- 
cuted a preliminary agreement. Goldstine was plaintiff 
and Tolman was defendant. The trial court held that the 
form of the lease submitted by plaintiff in some respects 
appeared to fulfil the requirements of the preliminary 
agreement. But the court was not altogether satisfied and 
drew up a lease which, in the court’s opinion, practically 
conformed to the terms mentioned in the preliminary agree- 
ment and therein granted the relief prayed for by plaintiff. 
‘On appeal to the supreme court the judgment of the trial 
court was reversed on the ground that the minds of the 
parties had not met and for the additional reason that the 
lease was written by the court. 

The rule appears to be, as deduced from the authorities, 
that a court of equity will not enforce a contract, unless it 
is complete and certain in all its essential elements, and 
the parties themselves must agree upon the material and 
necessary details of the bargain, and if any of these be 
omitted, or left obscure or indefinite, so as to leave the in- 
tention of the parties uncertain respecting the substantial 
terms, the case is not one for specific performance. It is 
not the function of a court of equity to make a contract for 
the parties, or to supply any of the material stipulations 
thereof. If any of the essential details are wanting a chan- 
cellor will not supply them in a decree for specific perform- 
ance. Zimmerman v. Rhoads, 226 Pa. St. 174. 

Specific performance of a contract will not be decreed, 
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unless the contract has actually been concluded; or, if any 
material part of it still rests in treaty, and remains to be 
settled by further negotiation, equity will not interfere. No 
court has power to make a contract for persons sui juris, 
nor to compel them to agree with each other. Domestic 
Telegraph & Telephone Co. v. Metropolitan Telephone & 
Telegraph Co., 39 N. J. Eq. 160. To entitle a party to spe- 
cific performance, there must be a clear, mutual under- 
standing and a positive assent on the part of each party. 
Creecy v. Grief, 108 Va. 320. Where a contract is informal 
and not sufficiently definite in its terms to be susceptible 
of specific performance, and the contract further provides 
that a formal lease shall thereafter be drawn, and the par- 
ties after repeated efforts fail to agree on the terms of the 
formal lease, specific performance is properly denied. Rac- 
coon Coal Co. v. Faulkner, 168 Ky. 235. <A court of equity 
will decree specific performance of a contract only where, 
in the exercise of sound legal discretion, it finds, from all 
the circumstances, the specific performance will subserve 
the ends of justice. It is never decreed as a matter of 
course, even when a legal contract is shown to exist. Mc- 
Donald v. Minnick, 147 Ill. 651. Mutuality of obligation is 
an essential element of the right to enforce specific per- 
formance of a contract in a court of equity. Childs v. 
Reed, 34 Idaho, 450. 

Finally, if brief repetition may be indulged, Tukey’s ob- 
servation may be noted in respect of the good faith of de- 
fendants, in that he said they might have stated, at differ- 
ent times that “they wouldn’t sign the lease the way we 
had it, * * * but never that they wouldn’t sign any lease.” 
Did a party litigant anywhere ever receive a better certifi- 
cate of good faith from his adversary? 

The judgment against defendants is neversed: and the 
cause is remanded to the district court, with directions to 
enter a judgment in favor of defendants, and against the 
plaintiffs, for $2,500 paid to plaintiffs by defendants, to- 
gether with interest thereon at 7 per cent. per annum, 
from November 22, 1920, to the date of the entry of the 
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judgment in the district court, and to dismiss plaintiffs’ 
cause of action. 
REVERSED. 

Rose, J., dissenting. 

In my opinion defendant entered into an enforceable con- 
tract to lease from plaintiffs three building lots in Omaha 
for 99 years. Defendant made at the time a cash payment 
of $2,500. The parties entered into their own contract. 
It contained in specific written terms the vital elements of 
a 99-year lease. The lots were described. The period of 
tenancy was 99 years. The annual net rental for the first 
period of 10 years was fixed at $6,000; for the second pe- 
riod of 10 years, $6,900; for the third period of 79 years, 
$8,000. Defendant had an option to purchase the lots. It 
was agreed that the lease should contain the usual condi- 
tions of a 99-year lease. It was distinctly held on the for- 
mer appeal: “Sufficient evidence of ‘usual conditions’ of a 
99-year lease, to which the parties agreed, will, in that par- 
ticular, leave nothing open for negotiation.” Upon a trial 
of the merits, after the cause was remanded, the district 
court, in my view of the record, properly decreed the mutual 
terms on which the minds of the parties met when they 
entered into the contract prior to the drop in rental values. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, 
APPELLEE, V. GEORGE HELDT, APPELLANT. 


FILED APRIL 12, 1927. No. 25619. 


1. Injunction: MISDEMEANORS: INADEQUATE REMEDY AT LAW. 
While a court of equity will not ordinarily interfere by injunc- 
tion to prevent acts which by statute are punishable by 
fine, yet when said acts are of such a nature that the public 
welfare is threatened and the criminal laws do not afford a 
complete and adequate remedy, courts of equity may, at the 
instance of properly constituted authorities, afford relief by 
injunction. 


2. Statutes: AcT RELATING TO BOVINE TUBERCULOSIS: CONSTITU- 
TIONALITY. The subject-matter of section 9, ch. 7, Laws 1925, 
examined in connection with the title of the act, and held uncon- 
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stitutional, as violative of that part of section 14, art. III of 
our Constitution, which provides: “No bill shall contain more 
than one subject, and the same shall be clearly expressed in the 
title.” 


The subject-matter contained in sec- 
tion 9, ch. 7, Laws 1925, although unconstitutional, was not an 
inducement to the passage of the act, and the ren.a.ning sections 
thereof are held constitutional. 


4, Animals. The proclamation of the secretary of the department 
of agriculture declaring chapter 7, Laws 1925, in operation in 
Saunders county, Nebraska, on and after Apri] 20, 1925, being 
based on the provisions of section 9, ch. 7, Laws 1925, which we 
hold was unconstitutional, was a nullity, and said chapter never 
became operative in Saunders county. 


BOVINE TUBERCULOSIS: POWERS OF LEGISLATURE. It 
is within the province of the legislature in the exercise of police 
power to require the examination, inspection and testing of 
cattle for bovine tuberculosis, and if such disease is found to 
exist, to make provisions for the summary destruction of the 
diseased animals. 


6. Constitutional Law: ACT RELATING TO BOVINE TUBERCULOSIS. In 
such cases, the mere fact that the legislature has made provision 
for but a partial indemnity to the owner for the cattle destroyed 
does not render the act unconstitutional, as being in conflict 
with the Fourteenth Amendment of the Constitution of the 
United States and our own Constitution. 


APPEAL from the district court, for Saunders county: 
HARRY D. LANDIS, JUDGE. Reversed, with directions. 
Arthur F. Mullen and John H. Barry, for appellant. 


O. S. Spillman, Attorney General, Peterson & Devoe and 
E. S: Schiefelbein, contra. 


Heard before Goss, C. J., ROSE, sean Day, Goon, 
THOMPSON and EBERLY, JJ. 


Day, J. 
This action was brought by the state on the relation of 
O. S. Spillman, attorney general, against George Heldt, de- 
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' fendant, to restrain and enjoin defendant from interfering 
and preventing the agents of the department of agriculture 
from entering upon defendant’s premises, examining, and 
testing his cattle for bovine tuberculosis, in Saunders coun- 
ty, and carrying out the law of the state and the rules and 
regulations of the department of agriculture in reference 
to bovine tuberculosis eradication. 

The main issues tendered by the answer may he epito- 
mized as follows: (1) That an injunction was not an avail- 
able remedy to plaintiff, because the acts sought to be en- 
joined were, by the provisions of chapter 7, Laws 1925, made 
punishable by fine, and therefore a plain and adequate rem- 
edy at law was afforded to the plaintiff; (2) that chapter 
7, Laws 1925, under which the department of agriculture 
was assuming to act, was never in legal force in Saunders 
county; (3) that said chapter is unconstitutional and void, 
in that it violates section 14, art. III of our Constitution; 
(4) that said chapter is void because it violates the Con- 
stitution of the state and the Fourteenth Amendment of the 
Constitution of the United States, as the enforcement of the 
act would unlawfully deprive the defendant of -his property 
without due process of law. 

By way of cross-petition, defendant prayed that plaintiff 
and the officers and employees of the state be enjoined from 
inspecting and administering tubercular tests to defend- 
ant’s cattle in Saunders county. Plaintiff’s reply to de- 
fendant’s cross-bill was a general denial. Upon a full hear- 
ing, the trial court found in favor of the plaintiff and en- 
tered judgment as prayed in plaintiff’s petition and also 
dismissed defendant’s cross-petition. From this judgment 
‘defendant has appealed. 

Voluminous briefs have been filed in support of both sides 
of the controversy which have greatly assisted us in the 
conclusions reached, but we cannot in the space which 
should properly be devoted to an opinion undertake to dis- 
cuss at length the various questions presented. 

It is first urged by defendant that injunction is not an 
available remedy to the plaintiff because the state has a 
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plain and adequate remedy at law. It is pointed out that 
the act of 1925, under which the plaintiff was attempting 
to act makes it a criminal offense, punishable by fine, for 
any person to interfere with or prevent the officers of the 
state from administering the act. It is a general rule that, 
where acts complained of are in violation of the criminal 
law, courts of equity will not, on that ground alone, inter- 
fere by injunction to prevent their commission, as they 
will not exercise their power for the purpose of enforcing 
criminal laws, but there is a well-recognized exception to 
the general rule, namely, that where the acts complained of 
constitute a nuisance and endanger the public health and 
welfare, and where a more complete remedy is afforded by 
injunction than by criminal prosecution, a court of equity 
may, at the instance of properly constituted authorities, 
afford relief by injunction. 

The general rule was applied to the facts presented in 
State v. Maltby, 108 Neb. 578, and injunction was denied. 
In that case, the court took notice of the well-recognized ex- 
ception to the general rule, but the majority of the court 
was of the view that the facts in that case called for the 
application of the general rule, rather than the exception. 
Authorities are cited in the main as well as in the dissent- 
ing opinion recognizing the exception to the general rule. 

Under the facts disclosed by the record, we are of the 
view that a criminal prosecution would not afford the pub- 
lic as complete and adequate relief as injunction, and that 
the plaintiff was well within its rights in applying to 
equity for relief. The public health and safety were proper 
elements to be considered as to whether equity would take 
cognizance of the case. In 32 C. J. 279, sec. 442, the rule. 
is stated: “Where an injunction is necessary for the pro- 
tection of public rights, property, or welfare, the criminal- 
ity of the acts complained of does not bar the remedy by 
injunction.” Cases are cited in support of this view. A 
similar rule is laid down in 14 R. C. L. 367, sec. 68, and 
cases cited. 

It is next urged by defendant that chapter 7, Laws 1925, 
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under which the department of agriculture and its em- 
ployees were assuming to inspect and test defendant’s cat- 
tle never became operative in Saunders county, and there- 
fore the officers were not authorized by law to do the acts 
they were attempting to do. A determination of the ques- 
tion presented by this objection involves an examination of 
certain provisions of the act, as well as the title, in connec- 
tion with section 14, art. III of our Constitution. Upon the 
point under consideration, defendant argues that section 9 
of the act, under which, it is claimed by the state, the act 
became operative, is unconstitutional, and that therefore 
the attempted acts of the officers were unauthorized. The 
title of the act in question is as follows: 

“An act to provide for the inspection, examination, and 
testing of cattle for tuberculosis and to establish an area 
plan for such inspection, examination, and testing within 
this state by the department of agriculture, when a request 
has been made therefor by sixty per cent. of the owners 
representing fifty-one per cent. of the breeding cattle; and 
to provide for indemnity on cattle condemned and destroyed 
by order of the department of agriculture on account of 
tuberculosis; and to repeal chapter 11, Laws of Nebraska 
for 1923; and to declare an emergency.” 

Section 1 of the act, much abbreviated, provides in sub- 
stance that, whenever a petition signed by 60 per cent. of 
the owners representing 51 per cent. of the breeding cattle, 
as disclosed by the last assessment rolls of the several 
testing districts, who reside in any county, shall be pre- 
sented to the department of agriculture, asking that all 
breeding cattle herds within the county be tested for tuber- 
culosis, the department is authorized to make such tests. 
This section further provides that upon the filing of such 
petition the secretary of the department of agriculture shall 
fix a time for hearing before him, giving notice and an op- 
portunity for objections to be filed, and if upon such hear- 
ing the secretary of the department is satisfied that the 
requirements of the law have been complied with, he shall 
declare such county an area for inspection, examination 
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and testing of breeding cattle therein for tuberculosis. The 
secretary is also required to publish a notice in some news- 
paper of general circulation in the county fixing the time 
when such tests will begin. Section 9 of the act provides 
in substance that, where the area plan of tuberculosis erad- 
ication has been adopted in this state prior to the enactment 
of this act, such work may be continued by the department 
of agriculture in each of said counties under the provisions 
of this act without further petition by the owners of breed- 
ing cattle, provided that 60 per cent. or more of the herds 
of breeding cattle of such county have been tested or that 
the petition submitted be signed by 60 per cent. or more 
of the owners of breeding cattle. The act was passed with 
an emergency clause and was approved March 31, 1925. 
It will be observed, however, that the law did not become 
operative in the several counties of the state by the mere 
fact of its passage. Outside of section 9, the act is founded 
upon the theory that, before the law should become effec- 
tive, petitions are to be circulated and presented to the 
department of agriculture, an order issued declaring the 
county to be under the area plan, and from then the work 
is to be carried on as outlined in the act. It will be noticed 
that, by the provisions of section 9, the act becomes effec- 
tive without a petition, notice, and hearing, when the area 
plan has been previously adopted in the state, provided 60 
per cent. or more of the herds of breeding cattle in the 
’ county have been tested, or that a petition be submitted, 
signed by 60. per cent. or more of the owners of breeding 
cattle. 

Acting under the provisions of section 9, the department 
of agriculture issued an order April 20, 1925, declaring the 
act to be in force and effect on and after that date. No 
claim is made that the provisions of section 1 of the act 
were complied with. 

Is the subject-matter contained in section 9 within the 
title of the act? Section 14, art III of our Constitution, 
provides: “No bill shall contain more than one subject, 
and the same shall be clearly expressed in the title.” The 
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title of the act, among other things, provides for the in- 
spection, examination and testing of cattle for tuberculosis 
and to establish an area plan for such inspection, examina- 
tion and testing within the state by the department of agri- 
culture, when a request has been made therefor by 60 per 
cent. of the owners representing 51 per cent. of the breed- 
ing cattle, etc. There is no suggestion in this title that the 
area plan of inspection is to be in force in any other way 
than upon the petition of 60 per cent. of the cattle owners 
representing 51 per cent. of the breeding cattle, whereas 
under the provisions of section 9, in counties where the 
area plan has been adopted prior to the passage of the 
present act, no petition is required, as provided for in sec- 
tion 1, before the act becomes operative. Section 9 provides 
an entirely different method and different conditions under 
which the act may he effective. Any one reading the title, 
especially that portion indicating that the act becomes ef- 
fective when a request therefor has been made by 60 per 
cent. of the owners representing 51 per cent. of the breeding 
cattle, would not be apprised of the fact that the act might 
be effective in any other manner. Had the title to the act 
omitted the clause, “when a request has been made therefor 
by 60 per cent. of the owners of the breeding cattle,” it is 
possible that upon a fair interpretation of the title it would 
be broad enough to include the subject-matter contained in 
section 9 of the act; but, with the clause included begin- 
ning with the word “when,” the effect is to limit the scope 
of. the title, rather than to enlarge it, and to carry the idea 
that it became effective only in that manner. 

A reading of the entire act in connection with the title 
leads one to believe that the subject-matter of section 9 is 
an afterthought, and not germane to the title or the lead- 
ing thought running through the remainder of the act. We 
are quite convinced that the provisions of section 9 are not 
included in the title and are contrary to section 14, art. III 
of our Constitution. We are of the view, however, that 
section 9 was not an inducement to the passage of the act. 
Without section 9, the act is complete and enforceable and 
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within the fair limits of its title. We hold that section 9 
is unconstitutional, but that the remainder of the act is legal 
and enforceable. If we are correct in our conclusion with 
respect to section 9, it follows that the act of 1925 was 
never in force in Saunders county, because the proclamation 
by the secretary of the department of agriculture was based 
solely upon the provisions of section 9. 

It is also urged that the act in question is null and 
void because it provides for the destruction of cattle found 
to be infected with tuberculosis without compensation to 
the owner. It is argued that the act is in conflict, not only 
with our own Constitution, but with the Fourteenth Amend- 
ment of the Constitution of the United States. The act 
provides that, when any bovine animal is certified to be 
tuberculous by the department of agriculture, such animal 
shall be branded, quarantined and slaughtered and the 
owner reimbursed according to the provisions of a sched- 
ule which, in the main, provides for the payment by the 
state of not more than $15 for any grade animal nor more 
than $30 for any pure bred animal. Provision is made for 
the appraisal of the amount, and the payment of one-third 
of the difference between the appraised value and the value 
of the net salvage received by the owner from the slaughter 
of such animal. There are other provisions on the sub- 
ject which provide that, when the owner does not receive 
compensation from the federal government for such ani- 
mals, the owner may receive double the amount of indem- 
nity from the state. It seems to be conceded, however, 
that these provisions contemplate but partial compensation 
to the owner for the animals destroyed. 

The validity of statutes similar to our own have fre- 
quently been considered by the courts and in the main they 
have been sustained upon the theory that such enactments 
are a proper exercise of the police power of the state. In 
a recent case, Fevold v. Board of Supervisors, 202 Ia. 1019, 
a similar question to the one now before us was discussed, 
and it was held that neither the Fourteenth Amendment of 
the Constitution of the United States nor any other amend- 
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ment was designed to interfere with the police power of 
the state to prescribe regulations to promote health, peace, 
morals, education, and good order of the people; that in the 
exercise of a reasonable discretion it was within the power 
of the legislature to determine what measures should be 
taken, to the end that cattle be tested for tuberculosis in 
the interest of public health. In that case the general sub- 
ject is discussed and numerous authorities cited in support 
of the general rule. In Durand v. Dyson, 271 Tl. 382, it is 
said: “Prevention of the spreading of dangerous diseases 
among cattle is now universally recognized in this country 
as within the domain of the police power, as it is so essential 
to the public safety and health.” In Lawton v. Steele, 152 
U. S. 133, in discussing the general subject of police power, 
the court said: “It is universally conceded to include every- 
thing essential to the public safety, health, and morals, and 
to justify the destruction or abatement, by summary pro- 
ceedings, of whatever may be regarded as a public nuisance. 
Under this power it has been held that the state may order 
* * * the slaughter of diseased cattle.” In Houston v. 
State, 98 Wis. 481, it is said: “It is fairly established, by 
adjudications too numerous to mention, that a state may, 
in the proper exercise of its police power, authorize the de- 
struction of such property as has become a public nuisance, 
or has an unlawful] existence, or is noxious to the public 
health, public morals, or public safety, without compensa- 
tion, notwithstanding the prohibition in section 1, art. XIV 
of the amendments of the Constitution of the United 
States.” See, also, Schulte v. Fitch, 162 Minn. 184; Richter 
v. State, 16 Wyo. 487; Barbier v. Connolly, 118 U.S. 27; 
Jacobson v. Massachusetts, 197 U.S. 11. 

Cases supporting the doctrine that cattle suffering from 
contagious or infectious disease may be destroyed by the 
state under the police power of the state, without compen- 
sation to the owner, may be found in 8 C. J. 54, sec. 151; 
1R. C. L. 1158, sec. 102. That bovine tuberculosis is dan- 
gerous to the human family is fully sustained by expert 
testimony and warrants the legislature in enacting laws to 
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suppress it under the police power of the state. The scien- 
tific testimony pertaining to the tests adopted in determin- 
ing whether an animal is infected with bovine tuberculosis, 
while not infallible, is, we think, sufficiently correct to war- 
rant the legislature in adopting such method as a test. 

Other questions are presented in the brief of the de- 
fendant, which we have considered, but which we do not 
regard as controlling in the case, and a discussion of them 
is omitted. Upon a review of the evidence, in the light of 
the authorities, we are firmly convinced that the act in ques- 
tion, except in the particulars heretofore pointed out, is 
not in conflict with our Constitution or the Constitution of 
the United States. It follows from what has been said that 
this act never became operative in Saunders county, and 
that the judgment of the district court in granting the in- 
junction to the plaintiff was erroneous. The law never 
having been properly in force in Saunders county, the de- 
fendant was entitled to an injunction on his cross-petition 
against the state and its officers from entering upon his 
premises and attempting to test his cattle under the pro- 
visions of the act. 

The judgment of the district court is reversed and the 
cause remanded, with directions to enter judgment con- 
forming to this opinion. 

REVERSED. 

Note—See.Animals, 8 A. L. R. 70. : 
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Goon, J. 

The Central National Bank of Lincoln brought suit in 

equity against the First National Bank of Gering and its 
receiver and another to establish a preferred claim, pay- 
able in full from the general assets of said bank in the 
hands of its receiver. The defendant bank will hereinafter 
be called the bank. 
' While the bank was open and transacting, under the laws 
of the United States, a general banking business, it received 
from plaintiff for collection and return four promissory 
notes, aggregating in face value about $4,800. Plaintiff 
transmitted these four notes to the bank in November, 1923. 
They were received by the bank in a fiduciary capacity and 
on ‘specific instructions to collect and make return. Two 
of the notes were by the bank collected from the makers 
by the latter drawing checks upon their accounts in the 
bank. Another of the notes was renewed, and the bank 
sold the renewal note and converted or used the proceeds. 
The bank was closed December 31, 1923. The fourth of 
the notes was found in the bank after it went into the pos- 
session of the receiver. This latter note was ordered re- 
turned to the plaintiff and will not be further considered 
in this: case. 

Plaintiff’s action is based on the assumption that the pro- 
ceeds of the three notes in controversy were mingled with 
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the general assets of the bank, and that they augmented the 
assets which came into the possession of the receiver, to 
the extent of the amount of the proceeds of such notes, 
and that, therefore, plaintiff is entitled to have its claim 
allowed as preferred and payable from the general assets 
of the bank in the hands of its receiver. The defense of 
the receiver proceeds on the theory that the proceeds of the 
three notes have not been traced by the plaintiff into any 
specific property that came into the receiver’s possession. 

The foregoing facts are presented by proper pleadings, 
carefully drawn. The trial court found for plaintiff, pre- 
ferred its claim to the full amount of $4,467.23, and directed 
payment from any funds in the hands of the receiver. De- 
fendant bank and its receiver appeal. 

Is plaintiff, under the pleadings and facts, entitled to have 
its claim preferred and paid out of the general assets of the 
bank in the hands of its receiver? This is the only ques- 
tion for determination. 

It appears that plaintiff was not informed of the collec- 
tion of the notes and did not know that any of them had 
been collected or renewed until after the failure of the bank. 
At the time the two notes were collected and at the time 
the third note was renewed, the bank gave plaintiff credit 
upon its books for the amount of the proceeds of each of the 
three notes. This was done without the knowledge or con- 
sent of the plaintiff, and plaintiff never received the pro- 
ceeds of any one of the three notes. It further appears that 
assets of the bank, consisting of real estate, furniture, fix- 
tures, bills receivable, altogether having a face value in ex- 
cess of $400,000, came into the possession of the receiver, 
but that such assets were probably worth not to exceed 40 
per cent. of their face value. There was also an item of 
about $1,300 in cash. It appears that this cash item was 
practically extinguished or used in the payment of other 
preferred claims, pursuant to the order of the comptroller 
of the currency. It appears also that subsequent to the col- 
lection of the two notes and the renewal of the third the 
bank acquired some new bills receivable; but whether they 
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represented new loans made from cash funds in the bank, 
or were renewals of preexisting bills receivable owned by 
the bank, is not disclosed. 

For the sake of argument, it may be assumed that the 
bank received cash for the three notes in question and that 
plaintiff has traced the proceeds of its notes into the cash 
fund of the bank. If there had keen a cash fund on hand 
sufficient to pay the plaintiff’s claim, there is no doubt but 
that it should have been allowed and ordered paid as a pre- 
ferred claim from such fund, because plaintiff had traced 
its trust.fund into the cash fund. However, since the cash 
fund has been dissipated and plaintiff has not traced its 
trust fund into any other specific property, the question 
arises whether or not it may impress a lien or trust upon 
all the assets of the bank and have its claim paid therefrom, . 
to the exclusion of general creditors of the bank. 

It is manifest that, so far as the bank building, furniture 
and fixtures are concerned, plaintiff’s. trust fund did not 
enter into their purchase and is not invested in those items. 
It is also apparent that plaintiff’s trust fund did not enter 
into the purchase of any of the bills receivable owned by 
the bank at and prior to the time it collected or converted 
the proceeds of plaintiff’s notes. 

The law relating to the right of a cestui que trust to fol- 
low trust funds that have been misapplied by the trustee has 
been one on which the authorities have, from the earliest 
time, differed. The ancient rule was that money had no 
ear-marks, and when a trust fund was mingled with other 
funds it could no longer be identified and could not be 
reached by the beneficiary. The first departure from this 
rule was made in the English case of In re Hallett’s Estate, 
13 Ch. Div. (Eng.) 696, in which it was held: “If money 
held by a person in a fiduciary capacity, though not as 
trustee, has been paid by him to his account at his bankers, 
the person for whom he held the money can follow it, and 
has a charge on the balance in the bankers’ hands.” 

In attempting to follow the rule thus announced, some 
of the courts went to the extreme of holding that where 
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trust funds are commingled with the general assets of the 
trustee the’ beneficiary has a lien upon all of the assets of 
the trustee and has a preference over general creditors of 
the trustee. This rule was announced in McLeod v. Evans, 
66 Wis. 401, and was followed, to some extent, by the courts 
of Kansas, Missouri, and Iowa, and, apparently, by this 
court in the cases of Anheuser-Busch Brewing Ass’n v. Mor- 
ris, 836 Neb. 31, and State v. State Bank of Wahoo, 42 Neb. 
896. In the last-mentioned cases this court, in effect, held 
that, where a bank collects money for another, it holds the 
same as trustee of the owner, and, on the making of an 
assignment by the bank for the benefit of its creditors, the 
trust character still adheres to the funds in the hands of 
the assignee, and the owner is entitled to have his claim 
_ allowed and preferred over the claims of general creditors. 

Later, the case of McLeod v. Evans, supra, and other 
early decisions by the Wisconsin court were overruled in 
Nonotuck Silk Co. v. Flanders, 87 Wis. 237. In the latter 
case it was held that one for whom a bank had collected a 
draft before it failed was not entitled to preference over 
other creditors if the bank had disposed of the proceeds be- 
fore the assignee came into possession. The authorities up 
to that time were quite extensively reviewed in this case. 
It was there pointed out: “The guiding principle is that a 
trustee cannot assert a title of his own to trust property. 
If he destroys a trust fund by dissipating it altogether, 
there remains. nothing to be the subject of the trust. But 
so long as the trust property can be traced and followed 
into other property into which it has been converted, that 
remains subject to the trust.” The opinion further quoted 
from Little v. Chadwick, 151 Mass. 110, wherein it was 
said: ‘When trust money becomes so mixed up with the 
trustee’s individual funds that it is impossible to trace.and | 
identify it as entering into some specific property, the trust 
ceases. The court will go as far as it can in thus tracing 
and following trust money; but when, as a matter of fact, 
it cannot be traced, the equitable right of the cestui que 
trust to follow it fails.” 
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This court also has departed from the rule announced in 

Anheuser-Busch Brewing Ass’n v. Morris, and State v. State 
Bank of Wahoo, supra, and has allied itself with the general 
rule now prevailing in the courts of this country. In the 
case of State v. Bank of Commerce, 54 Neb. 725, it was 
held: 
“When trust funds are wrongfully converted, and not 
only do not remain in the hands of, and are not found among 
the assets of, the wrong-doer but are actually traced out 
of his hands and shown to have been dissipated, then the 
beneficiary of the trust fund is not entitled to have his claim 
allowed as a preferred one against the estate of the insol- 
vent wrong-doer. : 

“If the trust property consisted of money, the claim of 
the beneficiary of the trust fund may be preferred to the ex- 
tent of the cash found among the assets of the insolvent 
trustee at the time of his failure, unless it affirmatively ap- 
pears that such cash assets are not part of the trust fund.” 

In that case it was recognized that the beneficiary of a 
trust fund could follow it so long as he could trace it into 
any specific fund or property. In that case a county treas- 
urer deposited trust funds in a bank which afterwards 
failed. The court held that the county was entitled to have 
its claim decreed a first lien upon any asset of the insolvent 
bank which it showed was the product of the beneficiary’s 
moneys. More than $15,000 had been so deposited, and the 
bank was aware of the fact that it was a trust fund. When 
the bank failed, it had left in its vaults only $140 in cash. 
It had used the treasurer’s deposit in paying off other de- 
positors of the bank. It was not shown that any part of 
the public money was represented or embraced in any par- 
ticular assets of the bank which came into the possession of 
its receiver. The county was held entitled to reclaim the 
$140, as being part of the trust fund, but was not entitled 
to have its claim against the insolvent bank decreed a first 
lien upon the other assets thereof. 

Again, in Morrison v. Lincoln Savings Bank & Safe De- 
posit Co., 57 Neb. 225, this court held: ‘The owner of trust 
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property is not, merely by reason of the character of his 
claim, entitled to a preference over the general creditors 
of an insolvent trustee.” And further held: ‘“A person 
asserting a claim for preference against an insolvent estate 
has the burden of showing that such estate has been in- 
creased, to some extent, by the misappropriation of trust 
funds or property belonging to the claimant.” In that case 
a bank, while a going institution, had received trust funds 
and, prior to insolvency, had misappropriated them. It was 
sought to have the claim allowed as preferred against the 
general assets of the bank. It was announced in the body 
of the opinion that ‘‘the doctrine held in some jurisdictions, 
that the beneficiary of a trust fund is entitled in a case of 
this kind to a preference over the general creditors of an 
insolvent without showing that such fund, or part of it, was 
included in the assets which came into the hands of the re- 
ceiver,’’ was expressly repudiated in the case of State v. 
Bank of Commerce, supra. It was further stated therein 
that the right rests “upon the equitable title of the bene- 
ficiary, who, seeking to recover specific property or to fix 
a charge upon a mass, must trace his estate, and show that 
the specific thing claimed is in equity his property, or that 
his estate has gone into and remains in the mass he seeks 
to charge.” Later in the case of City of Lincoln v. Morri- 
son, 64 Neb. 822, in an able opinion written by that eminent 
jurist, Judge Pound, the authorities were again reviewed, 
and it was therein held that, where a trustee has used the 
trust fund in paying his debts, the cestui que trust is not 
entitled to a preference over general creditors for the 
amount of his trust fund so misappropriated. 

The principles announced in the last three mentioned 
Nebraska cases are now firmly established in this jurisdic- 
tion. They are supported by the great weight of authority, 
both English and American, and seem to be based upon 
sound reason. The rule is that a trust fund may be followed 
and recovered in equity, as against the trustee or his gen- 
eral creditors, either in its original or substituted form, 
when, and only when, it can be traced to and identified in 
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some specific fund or property. 39 Cyc. 350, and cases 
therein cited; 26 R. C. L. 1348, 1854, 1355, sees. 218, 214, 
218, 219, and cases therein cited. The reason for the rule 
is not that the beneficiary is entitled to a preference because 
of the misapplication by the trustee of trust funds, but upon 
the theory that the trust fund has been traced into, and is 
a part of or invested in, some specific fund or property of 
the trustee. 

In ‘the instant case, the plaintiff has done no more than 
to show, at most, that its trust fund was paid into the bank 
and became commingled with the bank’s cash fund. If 
there was anything in that fund which came into the hands 
of the receiver, then plaintiff would be entitled to resort 
to such fund, because it had traced its property into it. If 
plaintiff had shown that the cash fund of the bank, which 
included plaintiff’s funds, was invested in some specific 
property, he could still follow it to that particular property. 
It is quite apparent that plaintiff’s trust funds were not 
invested in the bank building, furniture and fixtures; nor 
were they invested in any of the bills receivable which be- 
longed ‘to the bank at the time the trust funds were paid 
to it; nor is it disclosed that the trust funds of plaintiff were 
invested in any of the assets of the bank which came into 
the possession of the receiver. The proof, therefore, fails 
to establish plaintiff’s right to a preference out of the gen- 
eral assets of the bank. 

It follows that the judgment of the district court is er- 
roneous. It may be that upon a subsequent trial plaintiff 
may be able to trace its trust funds into some specific prop- 
erty that came into the possession of the receiver, in which 
event, of course, plaintiff should be given a preference as to 
such specific property. The judgment is, therefore, reversed 
and the cause remanded for further proceedings. ' 

REVERSED. 

ROSE, J., dissenting. 

I take radical exception to the decision of the majority 
and to the propositions on which the allowance of plaintiff’s 
preferred claim is set aside. 
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The First National Bank of Gering, defendant, received 
from the Central National Bank of Lincoln, plaintiff, and 
accepted three promissory notes, aggregating with interest 
$4,467.23, for the sole purpose of collecting and returning 
the amounts due plaintiff, the owner. To that purpose alone 
defendant was specifically limited in writing and became a 
trustee to perform the duty of a fiduciary while openly 
transacting a banking business. Defendant collected the 
notes, betrayed its trust, clandestinely credited to plaintiff 
on its books the proceeds of the notes, hid the trust funds 
in a wilderness of banking assets exceeding on paper $440,- 
000, where the converted trust property could not be identi- 
fied, misappropriated the credits, wrecked the bank, went 
into the hands of a receiver and challenged plaintiff to 
trace its trust funds into a specific asset of the insolvent 
bank on penalty of having them taken by the general cred- 
itors of defendant. 

The proceeds of plaintiff’s notes augmented the deposits 
in the insolvent bank, increased the general assets, replen- 
ished the depleted bank reserve and paid banking obliga- 
tions to general creditors. The mere change in thé form 
of the trust property from notes to proceeds, from proceeds 
to credits, and from credits to assets, did not change the 
ownership. Plaintiff, the beneficiary, remained the owner. 
Defendant never acquired title to the notes nor to the pro- 
ceeds nor to the credits, but, violating its duties as a fidu- 
ciary, converted the trust property to its own use by means 
of fictitious credits and misappropriations. Between plain- 
tiff and defendant the contractual relation of banker and 
depositor was never created. The use of the trust funds 
for banking purposes was never authorized. Plaintiff had 
no knowledge of the collections or the credits or the mis- 
appropriations until after defendant had unlawfully spent 
the trust money and until after the comptroller had closed 
the insolvent bank when it had on hands in cash $1,370.42 
only—a fund practically exhausted. 

Recognized principles of equity adapted to ethical bank- 
ing under existing conditions and customs require payment 


VoL. 115] JANUARY TERM, 1927. 453 
Central Nat. Bank v. First Nat. Bank. 


of plaintiff’s claim out of the augmented assets to which the 
proceeds of the notes were illegally and fraudulently di- 
verted. Departing from these principles, the majority have 
rendered a decision which permits general creditors of de- 
fendant to collect their debts in part from plaintiff, an in- 
iocent suitor that did not participate in any wrongful, fraud- 
ulent or illegal act, or transfer its property to defendant 
or to the receiver or to the general creditors by any instru- 
ment known to the law. Plaintiff did not owe any debt or 
make any agreement authorizing defendant to use the trust. 
property in the banking business. The proceeds of plain- 
tiff’s notes were not seized on execution or attachment. The 
decree appointing the receiver did not authorize him to ap- 
ply the trust funds of plaintiff to the payment of defendant’s 
debts. The general creditors have no greater right to plain- 
tiff’s converted trust property than defendant. The effect 
of the decision is to allow the general creditors the benefits 
of defendant’s conversion and to apply the converted trust 
property to the payment of their contractual claims against 
the trustee. After reading what courts and text-writers 
have said on this subject, I am of the opinion there is no 
reason in morals, law or logic for the failure of a court of 
equity to restore to plaintiff from the mass of defendant's 
assets the equivalent of the converted proceeds of the notes. 
The majority rule, defeating plaintiff’s claim for payment 
out of the mass of assets in the hands of the receiver, as 
stated in the syllabus, is: 

“A trust fund may be followed and recovered in equity 
- by the beneficiary, as against the trustee or his general 
creditors, either in its original or substituted form, when, 
and only when, it can be traced to and identified in some 
specific fund or property.” 

I solemnly protest against this rule that sets bounds to. 
equity power and thus prevents the court from restoring 
trust money indistinguishably mingled with assets in the 
hands of a dishonest trustee, unless ‘when, and only when,” 
the beneficiary can trace it to, and identify it in, some spe- 
cific fund or property. .Under that rule equity does not af- 
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ford a remedy, if the lawless trustee converts the trust 
property and hides it in assets where the beneficiary cannot 
identify it. Banking, finance and commerce have outgrown 
the rule stated, if it ever had any foundation in righteous- 
ness. Limitation of equitable power to a hidebound rule 
often defeats justice. 

The mission of equity will fail if it is not permitted to 
develop with honest business and existing conditions. 
Knavery is progressive and more vigilant than equity at a 
standstill. Rascaldom invents at night devices to evade and 
cheat fixed rules of equity announced by courts in the light 
of day. The means employed by a faithless trustee to 
change the form of trust property and to hide its equivalent 
from the beneficial] owner in a general mass of assets should 
not be more powerful for iniquity than the conscience of a 
chancellor for justice. I have an abiding conviction that 
a proper disposition of the present case required adherence 
to the following rule of this court: 

“Where a trustee mingles trust moneys with his own 
funds, cestui que trust is entitled to a charge upon the 
whole; and so long as any portion of the mass into which 
the trust fund has entered remains in any form, it is sub- 
ject to such charge, and may be followed and claimed.” City 
of Lincoln v. Morrison, 64 Neb. 822. 

This rule of equity was stated by an oracle of wisdom and 
was deliberately adopted by a unanimous court. It does 
not set bounds to equitable relief, but adopts the principle 
that a claim for converted trust funds, indistinguishably 
mingled by a faithless trustee with general assets thus aug- - 
mented, may be made a charge against the mass. The ma- 
jority, instead of adhering to this classic in the literature of 
equity jurisprudence, followed its mere application by 
Doctor Pound to a mass of assets which did not include 
the equivalent of converted trust property. The growth 
of the remedy indicated by the rule last quoted was recog- 
nized as early as 1889 in an opinion by Chief Justice Fuller 
of the supreme court of the United States, who quoted with 
approval the following language: 
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“Formerly the equitable right of following misapplied 
money or other property into the hands of the parties re- 
ceiving it depended upon the ability of identifying it; the 
equity attaching only to the very property misapplied. This 
right was first extended to the proceeds of the property, 
namely, to that which was procured in place of it by ex- 
change, purchase, or sale. But if it became confused with 
other property of the same kind, so as not to be distinguish- 
able, without any fault on the part of the possessor, the 
equity was lost. Finally, however, it has been held as the 
better doctrine that confusion does not destroy the equity 
entirely, but converts it into a charge upon the entire mass, 
giving to the party injured by the unlawful diversion a pri- 
ority of right over the other creditors of the possessor.” 
Peters v. Bain, 133 U. S. 670, 693. 

The application of the rule stated in City of Lincoln v. 
Morrison, 64 Neb. 822, announced as it was by this court 
_as a guiding principle of equity and justice, would have re- 
sulted in a decree allowing plaintiff’s claim in preference 
to the claims of general creditors. 

The proposition that the trust fund did not enter into 
the purchase of the bank building, furniture, fixtures or bills 
receivable, as a reason for not granting plaintiff the relief 
sought, will not stand the test of analysis or justify the 
failure to charge the mass of assets with plaintiff’s claim. 
It destroys itself when reduced to a definite philosophy. 
The principal mediums of exchange in the business world 
are credits, commercial paper, checks, drafts and securities. 
Equity looks through the mere forms in which property 
is held to substance and reason for the purpose of dealing 
justly with conditions as they exist. Though the converted 
trust funds were not originally hid in or mingled with the 
kinds of property enumerated, the bank indebtedness was 
nevertheless reduced by the proceeds used for banking pur- 
-poses. The general indebtedness with which those items 
of property were burdened was decreased to the extent of 
the trust fund wrongfully converted and used by the in- 
solvent bank. The outstanding obligations of defendant 
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would have been greater to the extent of $4,467.23, when 
the receiver took charge, if they had not been reduced by 
the proceeds of the notes. The financial disaster of the 
insolvent bank might have occurred earlier, with still great- 
er liabilities, except for the unlawful use of the converted 
proceeds in banking transactions. All that seems to me to 
be “manifest,” in considering plaintiff’s right to a prefer- 
ence over general creditors, is that it is immaterial whether 
the converted proceeds were used to purchase the bank 
building, furniture, fixtures and bills receivable or reduced 
the insolvent bank’s indebtedness by which those items of 
property were burdened. 

The same result is reached by another course of reason- 
ing. Defendant is insolvent. Its assets are in the hands 
of a court of equity for the purpose of winding up its af- 
fairs and of distributing its assets among those entitled to 
them. Before distribution can be made the assets must 
be reduced to a common fund. Upon completion of that 
process all property, real, personal and mixed, must be re- 
duced to money—-a single fund in the hands of the receiver. 
Plaintiff’s property, changed in form by fraud, is in that 
fund. No reason exists for separating the different kinds 
of property to make proof of plaintiff’s right to a preference 
impossible and for uniting all assets in a common fund for 
distribution among general creditors. 

The classification of plaintiff with general creditors is 
fundamentally wrong. Plaintiff is in a different class. 
Without any fault or neglect or suspicion of wrongdoing 
plaintiff confidingly entrusted its notes to defendant for - 
collection in the due course of honest banking. Plaintiff by 
specific instructions in writing deliberately attempted to 
keep its notes and the proceeds thereof out of the defendant 
bank. It did not part with its title or ownership or become 
a depositor. The situation of the general creditors is en- 
tirely different. Their claims grew out of mutual contracts, 
legal deposits and other authorized transactions. Their 
funds, property, deposits and credits were entrusted to the 
bank under mutual contracts creating the relation of debtor 
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and creditor or of banker and depositor. In view of this 
difference, it would be more reasonable, equitable and just 
to classify plaintiff as a preferred creditor. 

The ruling of the majority that plaintiff cannot recover 
its trust proceeds without proof that they went into a specif- 
ic fund or into an identified article of property in the hands 
of the receiver, after being traced into the general assets, 
does violence also to established rules of evidence. It was 
the duty ef defendant as trustee to disclose to the benefi- 
ciary what became of the trust property. That duty was 
never performed. The insolvent bank was required, under 
governmental control, to keep an account of its transactions. 
The law imposed on defendant as trustee the duty of telling 
where the trust funds went. If they could be followed after 
being mingled with general assets into which they were 
traced by plaintiff, the banker was the person to make the 
proof and the equity court was the tribunal to require de- 
fendant to disclose the truth, if provable. The holding that 
plaintiff was compelled to trace its property beyond the 
mass into a specific fund amounts to admitting the futil- 
ity of equitable relief in a controversy like this between 
honest business and shocking fraud, both shown beyond the 
possibility of mistake. 

Confidence in banks as collecting agencies will be im- 
paired by the rules announced by the majority. Millions in 
notes and drafts are transmitted daily by banks to other 
banks for collection. With disturbed banking conditions and 
frequent bank failures commercial paper intended for col- 
fection only may, in a changed form, be diverted in a night 
to general creditors of insolvent banks and lost, if it must 
be traced into a specific fund or into an identified article of 
property as a condition of reclaiming it. The general cred- 
itors are not entitled to the forbidden fruit of defendant’s 
conversion. 

I am authorized to say that Chief Justice Goss and Judge 
Day concur in this dissent. 


EBERLY, J., concurring in the main opinion. 
In this case we find a division of the court. This situa- 
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tion we find reflected in the two conflicting views here pre- 
sented. It seemed to the writer that a somewhat more de- 
tailed recital of the facts out of which the controversy arose 
than that set forth in either majority or minority opinion 
might be of assistance, not for the contradiction of either, 
but rather as supplementary to both. 

All agree that the First National Bank of Gering (here- 
after called the Gering bank) received from the Central 
National Bank (hereafter called the Lincoln bank) for “col- 
lection and return” a note of $714 and accrued interest, 
signed by J. L. Moore, a note of $1,537.50, signed by Henry 
T. Pfenning, and a note of $1,600, signed by Fred Miller. 
It is not questioned but what the Gering bank was, and is, 
an insolvent institution, and is now in charge of a federal 
receiver. While the extent of its insolvency may not defi- 
nitely appear from the record before us, for the, purpose 
of this discussion we will assume that its dividends to gen- 
eral creditors will not exceed 40 per cent. 

Coming to the specific transaction out of which this liti- 
gation arose, it may be said that Moore and Pfenning were 
depositors of the Gering bank. After that bank had re- 
ceived the notes above described, on December 12, 1923, 
Pfenning’s deposit account therein, then a credit balance 
amounting to $2,849.13, was charged with his note of 
$1,537.50 which was then past due. It cannot be gainsaid 
that for a banker to charge a past-due note of the maker 
to the deposit account of the maker is proper banking prac- 
tice, and that thereafter notes thus charged are the property 
of the maker. 

On December 20, 1923, Moore’s deposit, then a credit 
balance of $1,214.73, was charged with $716.18, the amount 
of his note above referred to. Likewise, the note thus 
charged became the property of Moore. Corresponding 
credits were given by the Gering bank in the account of 
the Lincoln bank as the same appears in the books of that 
institution. When we examine the effects of the transac- 
tion, above outlined, upon the assets of the bank we find it 
tobe nil. In other words, if it be conceived that immediate- 
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ly prior to each of these transactions, each piece of money, 
including pennies, nickels, dimes, quarters, halves, dollars, 
gold, paper, all cash items, in the bank till, personal prop- 
erty of every kind and description, and all real estate of the 
Gering bank had been branded and given an identifying 
number when these transactions were concluded, not a 
single number would be missing, nor would any be added. 
The physical properties thus constituting the actual assets 
of the bank, in possession of that institution, would be 
neither different or other at the conclusion of the transac- 
tions referred to than they were at their commencement. 

It is to be remembered that the receipt of the notes above 
mentioned by the Gering bank, under the terms of the ‘Coll. 
and Ret.” slip, imposed the duty to collect in “cash or actual 
equivalent.” It could not then remit because it lacked cash. 
When the transactions between it and the makers of these 
obligations had been completed, the evidence affirmatively 
establishes it had failed to receive any “cash or the legal 
equivalent” thereon, out of which to satisfy the Lincoln 
bank. Therefore, its inability to comply with its duty still 
continued, and this condition remained when the federal 
_receiver took possession of its assets. 

True, the Gering bank, with the property of the Lincoln 
bank, paid and discharged a definite portion of its preexist- 
ing indebtedness. In so doing, two notes passed out of its 
possession to its general creditors who received them in 
payment of their dues. It cannot be said that the notes in 
question, thus made use of thereafter, were either in the 
Gering bank, or form any part of its assets. 

Considered as a book transaction, as reflected by the 
books of the Gering bank, its effect was that as theretofore 
the Gering bank had been indebted to Moore in the sum of 
$716.18, and to Pfenning in the sum of $1,537.50, which in- 
debtedness was worth not to exceed forty cents on the dol- 
lar, it now owes the Lincoln bank $2,253.68, likewise actu- 
ally worth forty cents on the dollar. But Moore and Pfen- 
ning now have the notes which were originally of the value 
of $2,253.68. 


460 NEBRASKA REPORTS. [VoL. 115 
Central Nat. Bank v. First Nat. Bank. 


-On the other hand, no one questions the fact that the 
Gering bank had no right to convert these notes to its own 
use, and no right to insist upon the Lincoln bank accepting 
the credit thus given. This credit the Lincoln bank rejects. 
It now seeks a preference against the assets of the Gering 
bank based on this transaction. 

The third note, that of Fred Miller, for the sum of $1,600 
and interest, was not found by the receiver when he went 
into possession of the Gering bank. It does not appear to 
have been in this bank at the time of the closing of its doors. 
The evidence offered by the appellee, the Lincoln bank, dis- 
closed that, probably it had been sold to one Winslow, who 
was a depositor of the Gering bank. The witness, whose 
deposition was taken, could not recall how the matter was 
handled, and could not state whether the Gering bank re- 
ceived any property whatsoever, save and except possibly a 
check upon itself. 

It must be conceded, however, as to the last transaction, 
there is nothing in the record which discloses affirmatively 
that the Gering bank received or had in its possession at the 
time it failed any property resulting from, or traceable to, 
this Miller transaction. 

It has been suggested that Peters v. Bain, 133 U. S. 670, 
furnishes a proper rule for the guidance of this court in 
the present case. The facts in that case are numerous and 
involved. However, a careful analysis and condensation 
produces the following result: Portsmouth, Virginia, is 
separated from Norfolk, Virginia, by the Elizabeth river. 
Bains were private bankers who conducted their banking 
and brokerage business at Portsmouth. As stockholders 
and officers they also controlled a national bank at Norfolk. 
Over a period of time, in an unlawful manner, the Bains of 
Portsmouth, by various devices, secured improper loans 
from: the national bank of Norfolk aggregating $1,443,- 
462.99. This amount, due to the unlawful manner in which 
it was obtained, possesses all the qualities of a trust fund 
and was so treated by all the courts. This money, in the 
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course of business, the Bains mingled with that which they 
obtained from other sources. 

On April 2, 1885, the comptroller of the currency took 
possession of the Norfolk bank. The Bain bank at Ports- 
mouth immediately closed its doors because of insolvency. 
The Bains of Portsmouth, as partners and individuals, then 
made an assignment to trustees for the benefit of their 
creditors. The national bank receiver brought suit in equity 
claiming that a trust in the assigned property resulted from 
the unlawful loans to the Bains. The trustees named in the 
assignment, due to notice with which they were chargeable, 
were held by all the courts to have obtained no greater 
rights than the Bains possessed, and that the property in 
their hands was subject to the same rules that it would 
have been, had no assignment been made. 

This case was first tried in the circuit court of appeals, 
Mr. Chief Justice Waite of the United States supreme court 
and the circuit judges of that circuit then presiding. The 
result of the trial was that as to the certain specific prop- 
erty it was adjudged that the receiver was entitled to pref- 
erence, and as to other items of property this relief was 
denied. ° 

The reasons for the determination oneat in the follow- 
ing excerpts of the decision of the circuit court of the 
United States: ‘As to the trust resulting to the (national) 
bank by reason of the wrongful and unlawful use of its 
funds by its officers in the purchase of property for the 
firm or the several members thereof, this branch of the case 
divides itself into two parts, the first relating to property 
which was purchased with moneys that can be identified 
as belonging to the (national) bank; and, second, to that 
which was bought and paid for by the firm out of the gen-. 
eral mass of -moneys in their possession, and which may 
or may not have been made up in part of what had been 
wrongfully taken from the (national) bank. As to the first 
of these classes of property we entertain no doubt that the 
trust exists, and that it may be enforced by the réceiver. 
* * * The property in the second class, however, occupies 
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a different position. There the purchases were made with 
moneys that cannot be identified as belonging to the bank. 
The payments were all, so far as now appears, from the 
general fund then in the possession and under the control 
of the firm (Bain Bros.). Some of the money of the (na- 
tional) bank may have gone into this fund, but it was not 
distinguishable from the rest.” Reported in Peters v. Bain, 
133 U.S. 670, 678. 

In other words, the report of this case discloses that all 
property of the Bains into which the evidence failed to 
affirmatively establish that trust funds had entered was 
placed by the circuit court of the United States in the sec- 
ond class, as to which preferential rights were denied the 
bank’s receiver. 

This disposition of the case was, by the supreme court of 
the United States, on appeal, “in all things, affirmed.” The 
opinion was delivered by Fuller, C. J., and during its course 
he quoted the language of Mr. Justice Bradley in Freling- 
huysen v. Nugent, 36 Fed. 229, with reference to the very 
claim then being made by the national bank receiver that 
he was entitled to a lien as a preferred claim against the 
mass of the assets of the Bains, notwithstanding he had 
been unable to prove that the items of property of which 
this mass was composed was purchased by the funds ob- 
tained from the national bank. In other words, the receiver 
had failed to trace the funds. In the discussion of the re- 
ceiver’s claim the language appearing in the dissenting 
opinion was quoted, but the portion quoted in the dissent- 
ing opinion in this case is incomplete for the reason that 
the quotation, as made by Fuller, C. J., extended beyond 
what appears in our minority opinion. To aid in the full 
understanding of the quotation complete, we will indicate 
the portion of Justice Bradley’s language omitted in the 
dissenting opinion by italics, and supply the language made 
use of by Chief Justice Fuller in capitals: “It was said by 
Mr. Justice Bradley in Frelinghuysen v. Nugent, 36 Fed. 
229: ‘Formerly the equitable right of following misapplied 
money or other property into the hands of the parties re- 
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ceiving it depended upon the ability of identifying it; the 
equity attaching only to the very property misapplied. This 
right was first extended to the proceeds of the property, 
namely, to that which was procured in place of it by ex- 
change, purchase, or sale. But if it became confused with 
other property of the same kind, so as not to be distinguish- 
able, without any fault on the part of the possessor, the 
equity was lost. Finally, however, it has been held as the 
better doctrine that confusion does not destroy the equity 
entirely, but converts it into a charge upon the entire mass, 
giving to the party injured by the unlawful diversion a pri- 
ority of right over the other creditors of the possessor. This 
is as far as the rule has been carried. The difficulty of sus- 
taining the claim in the present case is that it does not ap- 
pear that the goods claimed—that is to say, the stock on 
hand, finished and unfinished—were either in whole or in 
part the proceeds of any money unlawfully abstracted from 
the bank.’ THE SAME DIFFICULTY PRESENTS ITSELF HERE, 
AND WHILE THE RULE LAID DOWN BY MR. JUSTICE BRADLEY 
HAS BEEN RECOGNIZED AND APPLIED BY THIS COURT, NATION- 
AL BANK V. INSURANCE COMPANY, 104 U.S. 54, 67, AND CASES 
CITED, YET, AS STATED BY THE CHIEF JUSTICE, ‘PURCHASES 
MADE AND PAID FOR OUT OF THE GENERAL MASS CANNOT BE 
CLAIMED BY THE BANK, UNLESS IT IS SHOWN THAT ITS OWN 
MONEYS THEN IN THE FUND WERE APPROPRIATED FOR THAT 
PURPOSE.’” Peters v.. Bain, 133 U.S. 670, 693. 

It would seem that this decision as an entirety is in com- 
plete accord with the majority opinion in the instant case. 
Indeed, it appears that the doctrine announced in the ma- 
jority opinion in this instant case is neither new in pro- 
nouncement nor novel in application. In State v. Bank of 
Commerce, 54 Neb. 725 (April 21, 1898) ; Morrison v. Lin- 
coln Savings Bank & Safe Deposit Co., 57 Neb. 225 (Decem- 
ber 22, 1898) ; City of Lincoln v. Morrison, 64 Neb. 822 
(May 21, 1902), is involved the tracing of trust funds, and 
the result attained in each of these proceedings, in view 
of the facts involved, is entirely inconsistent with the con- 
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tention of the dissenting opinion, but entirely consistent 
with the reversal directed in this case. 

In each of the three Nebraska cases last named, action 
was brought by the cestui que trust to enforce claims of 
preference against the assets of an insolvent’s trustee be- 
cause of trust funds which were, or might have been, used 
or applied by insolvents in payment or discharge of general 
indebtedness. In at least two the facts involved were the 
use of trust funds in payment by insolvent banks of the 
preexisting depositors. Without qualifications, preferential 
rights based on these claims thus paid were, in every in- 
stance, denied by this court, and, as to trust funds thus dis- 
posed of, the cestut que trust was held to possess only the 
rights of a general creditor and to be wholly without prefer- 
ence. 

In fact, these deductions plainly appear, not only in the 
body of these decisions, but in the syllabi of the cases. re- 
ferred to. Thus, in City of Lincoln v. Morrison, supra, ap- 
pears the following: ‘Misappropriation of a trust fund 
does not entitle cestui que trust, merely as such, and for 
that reason alone, to a preference over general creditors 
of an insolvent trustee.” ‘But if the whole of such fund, 
or a greater portion thereof than that representing the 
trustee’s own money is used by an insolvent trustee in pay- 
ing his debts, cestui que trust is not entitled to a preference 
over general creditors for the amount of his money so lost. 
* * * Capital Nat. Bank v. Coldwater Nat. Bank, 49 Neb. 
786, and State v. Midland State Bank, 52 Neb. 1, limited. 
State v. Bank of Commerce, 54 Neb. 725, and Morrison v. 
Lincoln Savings Bank & Safe Deposit Co., 57 Neb. 225, ad- 
hered to.” 

“A person asserting a claim for preference against an in- 
solvent estate has the burden of showing that such estate 
has been increased, to some extent, by the misappropriation 
of trust funds or property belonging to the claimant.” 
Morrison v. Lincoln Savings Bank & Safe Deposit Co., 57 
Neb. 225. 
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In view of the substantial accord which prevails among 
the great majority of jurisdictions on the principles an- 
nounced and applied by the majority opinion in the instant 
case, what changed conditions, if any, are now in existence 
which would justify this court in now abandoning the doc- 
trine deliberately accepted and approved and permanently 
adopted by a line of decisions made almost three decades 
ago? The legislative branch of our state government has 
announced no disapproval. That progress in civilization 
may necessitate change in judicial] concept and pronounce- 
ment to enable the judiciary to conform to advancing civ- 
ilization may be conceded. Even so, in order to justify 
the overruling of a former decision deliberately made, this 
supreme court should be convinced, not merely that the 
case was wrongly decided, but that less injury will result 
from overruling than from following it. City of Wahoo v. 
Nethaway, 73 Neb. 54. We are convinced that the judg- 
ment of reversal is manifestly correct, and that most se- 
rious injuries would result from a departure from the doc- 
trine announced. 

Because of the established course of business, the prin- 
ciples we are here considering find their usual, but not 
necessarily their exclusive, application to insolvent banks. 
In Nebraska, as elsewhere, we have state banks controlled 
by the state law, and national banks organized under fed- 
eral statutes. It must be conceded that both of these 
branches are important factors in the state prosperity and 
that each is entitled to equality and identity of treatment 
in the application of our laws to the business situation 
in which they are interested. Neither should be preferred, 
both should be treated equally and no condition should be 
permitted to exist or be brought into being by judicial de- 
cision which would result in discrimination against either. 

With reference to rights and liabilities arising out of 
transactions in negotiable paper, there should certainly be 
no condition permitted which would result in having one 
law for the national bank and another law for the state 
bank. 
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It is to be remembered that in the case before us the in- 
solvent bank is a national bank. A national bank is an in- 
strumentality of the United States subject to its paramount 
authority, subject to state jurisdiction, regulation, and con- 
trol only to the extent and in the manner expressly permit- 
ted by congress. M’Culloch v. Maryland, 4 Wheat. (U. 8.) 
*316; Osborn v. Bank of United States, 9 Wheat. (U. S.) 
738; Van Allen v. Assessors, 3 Wall. (U. S.) 573; Lionberg- 
er v. Rouse, 9 Wall. (U. S.) 468; People v. Weaver, 100 U. 
S. 589; Davis v. Elmira Savings Bank, 161 U. S. 275; 
Owensboro Nat. Bank v. Owensboro, 173 U. S. 664; First 
Nat. Bank of Gulfport v. Adams, 258 U. S. 362; Bank of 
California v. Richardson, 248 U. S. 476; Des Moines Nat. 
Bank v. Fairweather, 268 U. S. 1083; First Nat. Bank of 
Guthrie Center v. Anderson, 269 U. S. 341. 

By federal statute, on the insolvency of the national bank, 
one of the executive departments of our federal government, 
by its agents, takes possession of it and its assets, and by 
this action its receiver, appointed by this department, and 
its assets are wholly withdrawn from the jurisdiction of the 
state courts, except in so far as such jurisdiction is per- 
mitted by federal enactment. True, the provisions of the 
federal statute authorizing a suit in state courts against 
national banking associations exist. But, even so, they con- 
tain the exception: “The provisions of this section shall 
not be held to affect the jurisdiction of the courts of the 
United States in cases commenced by the United States or 
by direction of any officer thereof, or cases for winding up 
the affairs of any such bank.” 24 St. at Large, ch. 373, sec. 
4, p. 555. , 

A receiver of an insolvent bank is an officer of the United 
States within the meaning of section 563, Rev. St. U. S., 
which gives the district court jurisdiction of all lawsuits 
at common law brought by the United States or any officer 
thereof authorized by law to sue. 

So, too, it has been held that a suit against the receiver. 
of a national bank to compel him to pay out of the funds 
in his hands moneys claimed by the complainant is a suit’ 
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arising under the laws of the United States and can be re- 
moved into the federal court. Hot Springs Independent 
School District v. First Nat. Bank, 61 Fed. 417; Jewett v. 
Whitcomb, 69 Fed. 417. 

It therefore follows that, ordinarily, when cases are com- 
menced against the federal receiver in a state court, the 
receiver may exercise the option of having the action tried 
in a federal tribunal if he so desires. We have already seen 
that the doctrine of the supreme court of the United States 
on the question now before us, as announced in Peters v. 
Bain, supra, is almost identical with the majority opinion 
in this case. It appears, too, that the federal courts have 
not departed from the path traced in the last-named case, 
but are still in substantial harmony with the present Ne- 
braska doctrine. 

This fact appears beyond question in the recent case of 
Farmers Nat. Bank v. Pribble, 15 Fed. (2d) 175, decided 
September 13, 1926, opinion by Walter H. Sanborn, Circuit 
Judge. The facts in this case were that the Farmers Na- 
tiona] Bank held for collection for Pribble a sight draft on 
an elevator company with bill of lading attached. The ele- 
vator company paid this draft by its check of $1,046.89 on 
a third bank situated in the same town. In accordance with 
local custom there was a daily clearance between the local 
banks, and the Farmers National Bank, two days before its 
failure, exchanged this check of $1,046.89 with the third 
bank for checks drawn upon itself. The difference in this 
transaction was $115.13 due the third bank. This was paid. 
It thus appears that no actual money or property came into 
the Farmers National Bank, but unquestionably the 
$1,046.89, by the clearance, was applied by it in discharge of 
its own indebtedness. Pribble claimed a preference under 
this state of facts, but it was denied by the federal receiver, 
which action was sustained by the circuit court of appeals. 
The important point presented in our instant case was there 
expressly decided. The court held: “It is indispensable to 
the maintenance by a cestui que trust of a claim to prefer- 
ential payment (by a receiver) out of the proceeds of the 
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estate of an insolvent that clear proof be made that the 
trust property or its proceeds went into a specific fund or 
into a specific identified piece of property which came to 
the hands of the receiver, and then the claim can be sus- 
tained to that fund or property only, and only to the extent 
that the trust property or its proceeds went into it. It is not 
sufficient to prove that the trust property or its proceeds 
went into the general assets of the insolvent estate and in- 
creased the amount and value thereof which came to the 
hands of the receiver.” See, also, Empire State Surety Co. 
v. Carroll County, 194 Fed. 598, and cases cited; Beard v. 
Independent District of Pella City, 88 Fed. 375; In re Seven 
Corners Bank, 58 Minn. 5; American Can Co. v. Williams, 
176 Fed. 816; Willoughby v. Weinberger, 15 Okla. 226; 
Macy v. Roedenbeck, 227 Fed. 346, L. R. A. 1916C, 12; 
Central Trust Co. v. Chicago, A. & N. R. Co. 282 Fed. 936; 
State Bank of Winfield v. Alva Security Bank, 232 Fed. 847; 
Titlow v. McCormick, 236 Fed. 209; Zenor v. McFarlin, 238 
Fed. 721; Scullin Steel Co. v. North American Co., 255 Fed. 
945; Mechanics & Metals Nat. Bank v. Buchanan, 12 Fed. 
(2d) 891. 

Also, “The doctrine that a cestui que trust whose prop- 
erty had helped to swell the general assets of a corporation 
which was or became insolvent has a prior right to or in- 
terest in those general assets, without specific identification 
and tracing of such claimant’s property, was again express- 
ly repudiated and denied by this court in the case last cited. 
The fact that the claimant’s property paid or reduced the 
indebtedness or liability of the insolvent corporation, so 
that it will pay a larger percentage of its debts, justifies 
no lien on its assets by or preference in payment to the 
cestut que trust (1) because such a reduction of indebted- 
ness does not increase the property or the value of the prop- 
erty of the insolvent; and (2) because the property of the 
claimant so used to pay a part of the insolvent’s general in- 
debtedness or liability never goes into, and therefore cannot 
be traced into, the property or assets of the insolvent which 
subsequently come into the possession of the receiver.” 
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Farmers Nat. Bank v. Pribble, supra; Titlow v. McCormick, 
supra; American Can Co. v. Williams, supra; Lucas County 
v. Jamison, 170 Fed. 338; Multnomah County v. Oregon 
Nat. Bank, 61 Fed. 912; Beard v. Independent District of 
Pella City, supra; Hecker-Jones-Jewell Milling Co. v. Cos- 
mopolitan Trust Co., 242 Mass. 181, 24 A. L. R. 1148. 

In discussing these propositions, Sanborn, Circuit Judge, 
says: “The argument that the use of a trust fund by an 
insolvent trustee to diminish its indebtedness is equivalent 
to the use of it to add specific and traceable property to its 
assets is fallacious. The indispensable requisite of a trust 
in cases of this kind is the ability to take out of the property 
of the insolvent a traceable, identified part of it, which the 
insolvent, in violation of its duty as a trustee, has put into 
it. In a simple case the radical difference is plain. If an 
insolvent has assets worth $5,000 and owes $10,000, and, 
in violation of its trust, it puts into its assets government 
bonds of its cestui que trust worth $5,000, the cestui que 
trust may recover these bonds or their traceable proceeds, 
because such a recovery theoretically does not diminish the 
assets the insolvent rightfully held, nor deprive its general 
creditors of their recourse to that property. The $5,000 
of assets which it had remains, and is still available for the 
general creditors after the withdrawal of the $5,000 of trust 
money which was added to the assets. But, if part of such 
insolvent’s indebtedness of $10,000 is its promissory note 
of $5,000, and if, in violation of its duty, it uses the bonds 
or money of its cestui que trust to pay and does thereby 

. pay that note thereby reducing its indebtedness to $5,000, 
and the trust money at the suit of the cestui que trust is 
then taken out of the $5,000 of assets, there then remains 
nothing to pay the general creditors, who by such a proceed- 
ing lose the 50 per cent. of their claims which they would 
have received out of the $5,000 of assets the debtor had 
before the $5,000 of its indebtedness was paid by the $5,000 
of trust money.” Farmers Nat. Bank v. Pribble, 15 Fed. 
(2d) 175. ; 
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In this connection it may be interesting to quote the 
words of Judge Sanborn in the discussion of the language 
of Mr. Justice Bradley, from whose opinion in Frelinghuy- 
sen v. Nugent, 86 Fed. 229, as previously explained, the mi- 
nority dissenting ‘in this case, have quoted a portion. Judge 
Sanborn, with reference to this case, says: “Mr. Justice 
Bradley, from whose opinion in Frelinghuysen v. Nugent, 
36 Fed. (C. C.) 229, counsel for the plaintiff quote some 
general statements relative to trusts, did not in that case 
decide or adopt the theory that the unlawful use of trust 
money by a trustee in violation of its trust vested in its 
cestut que trust a like right to its recovery from its receiver 
that the deposit of it and adding its value to the assets of 
the insolvent might have.created. Justice Bradley held in 
that case that no trust ex maleficio was proved. In Amer- 
ican Can Co. v. Williams, 178 Fed. 420, cited by plaintiff, 
the court held that the identification and tracing of the 
trust funds into the hands of the receiver or other person 
from whom it was to be taken was essential! to the recovery 
thereof from such receiver. It is not denied that decisions 
and opinions of courts have been rendered to the effect that 
a cestut que trust may have payment of claims for trust 
funds from the receivers of assets of insolvents in prefer- 
ence to their general creditors without identification or 
tracing, and that they may have such payments because 
trust funds were used to pay some of the debts of the in- 
solvent; but those opinions are not in accord with the estab- 
lished principles, rules, and practice in equity in the courts 
of the United States, or with the great weight of authority 
throughout the United States.” Farmers Nat. Bank v. 
Pribble, supra. 

In the concluding paragraph of this opinion, Judge San- 
born further says: ‘Our conclusion is that the plaintiff in 
this case failed to prove two indispensable requisites to his 
alleged cause of action: First, that his draft for $1,046.89 
or its proceeds ever went into a specific identified piece of 
property or fund or funds which were in the hands of the 
Farmers’ Bank when it closed on May 12, 1924; and, second, 
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that such draft or its proceeds ever went into a specific 
identified piece of property or fund in the hands or control 
of the defendant, the receiver.” Farmers Nat. Bank v. 
Pribble, supra. 

In view of the authorities quoted, and the reasons upon 
which they are based, the acceptance of the proposal con- 
tained in the dissenting opinion is wholly impossible. Ob- 
viously, the modification of the rule, there sought, that 
previously obtained in this jurisdiction would confer on 
the claimants a preference right which has heretofore been 
denied them, not only in the state courts of Nebraska, but 
in the federal tribunals as well. 

It may be conceded that the changes advocated would be 
exceedingly beneficial to one class of claimants. On the 
other hand, it would be exceedingly prejudicial to the gen- 
eral depositor and the general creditor. 

In the ease of state banks, the full force and full effect 
of this new doctrine, if adopted, would extend not only to 
the insolvent institutions, but would include the guaranty 
fund and all in any way interested therein. You cannot 
remove assets of an insolvent state institution upon the ex-. 
cuse of preferred right thereto without depriving both the 
state bank and the guaranty fund of their just recourse for 
advances made for the benefit of a general depositor there- 
of. 

The injustice to the state banks, however, would not end 
here. They would have. no escape from the law as we in- 
terpret it, while a federal court or receiver of an insolvent 
national bank would have. It is quite plain that if an action 
were commenced against the federal receiver to enforce a 
claim of preference in a state court, as we have already 
seen by the authorities cited, proper steps timely taken 
could secure a removal of such suit to the federal district 
court where justice would be administered in accordance > 
with the federal rule and in entire disregard of any contrary 
determination the state courts might make. In other words, 
if we assume the adoption of the proposition contained in 
the dissenting opinion, the federal court would be to the 
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federal receiver the city of refuge, and to them would nat- 
urally and inevitably be removed for trial all cases involv- 
ing preference to assets in his hands. The result of this 
would be that, in the event of identical claims to preference, 
one in favor of the state bank and against an insolvent na- 
tional bank would be denied by the federal tribunal; and the 
identical claim in favor of a national bank and against an 
insolvent state institution would be enforced by the state 
court. So, the adoption of the rule presented in the minor- 
ity opinion, in view of the situation and of plurality of ju- 
risdiction, would result in a manifest and substantial dis- 
crimination against our own state institutions. 

Justice can never be promoted by the creation of condi- 
tions through judicial action which necessitate one rule for 
state institutions and another rule for federal corporations. 
Discrimination and inequality furnish no permanent found- 
ation for confidence, nor do they promote prosperity, nor 
tend to advance the interest of trade and commerce. The 
rule adhered to in the majority opinion has the virtue of 
universality, and is, in effect, the rule now enforced in both 
federal and state courts. Under it no favored class exists. 
There is the same rule for the state bank and the national 
bank, irrespective of the jurisdiction in which the case may 
be tried. 

Conceding to the new proposition advocated by the mi- 
nority full force and effect of the reasoning with which it is 
sustained, we are constrained to the belief that it is not 
in accord with the authorities cited in its support, and we 
are compelled to accept, in accord with enlightened public 
policy, precedent, authority, and reason, the opinion of 
Good, J., which has been adopted by the majority of this 


court. 


The following opinion on motion for rehearing was filed 
November 10, 1927. Former judgment of reversal vacated, 
and judgment of district court affirmed. 


1, ‘Trusts: NoTEes: COLLECTION BY BANK. A bank that receives 
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and accepts a promissory note for the sole purpose of collecting 
the debt and remitting the proceeds is a trustee and as such 1s 
accountable to the beneficiary. 


CONVERSION. A mere change in the form of 
property confided to and converted by a trustee does not change 
the ownership, the beneficiary remaining the owner. 


FOLLOWING PROCEEDS. Where the form of 
trust property is changed by a fiduciary and the resulting pro- 
ceeds are wrongfully. mingled by him with the mass of assets 
comprising his insolvent estate, the beneficiary of the trust, 
in a proper case, may resort to the mass efor redress, if aug- 
mented by the trust property. 


2 The proceeds of commercial paper 
received by a bank as trustee and wrongfully credited to the 
owner, if equivalent to money for banking purposes, may, in 
equity, be treated as money. 


Where proceeds of a note are con- 
verted by a bank as trustee, a credit to the beneficiary therefor 
on its books may be evidence of a credit equivalent to money. 


6. Banks and Banking: CONVERSION OF TRUST PROPERTY. The con- 
version of trust property by a bank and credit to the beneficiary , 
therefor on its books, contrary to instructions, without the 
knowledge of the beneficiary, do not necessarily create the 
relation of banker and depositor. 


INSOLVENCY: PREFERENCE. The proceeds 
of a aoe entrusted to a bank for the sole purpose of collecting 
and returning the amount due thereon may be traced as trust 
funds into the general assets of the bank after it has been closed 
on account of insolvency and such funds may be made the basis 
of a preferred claim against the general assets of the bank, 
where it is shown that the note was collected, that the proceeds 
were converted by the bank and wrongfully credited to the 
beneficiary without the latter’s knowledge, and that the fund 
was mingled with the mass of assets used for genera! banking 
purposes, thus augmenting the general assets. 

: BURDEN OF Proor. Where 
the henehiiagy of a trust, in an action to establish a preferred 
claim as a charge against the general assets of an _ in- 
solvent bank in the hands of a receiver, traces the trust fund 
through conversion of the bank into the mass of its assets, the 
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burden of proof is on the receiver who has control of the bank 
records and accounts to prove that the assets were not aug- 
mented by the conversion or that the trust fund disappeared 
from the assets, if the defense is based on those grounds. 


Heard before Goss, C. J., Rose, DEAN, Day, Goon, 
THOMPSON and EBERLY, JJ. 


Rose, J. 

This is a suit in equity to trace proceeds of notes into a 
national bank subsequently closed on account of insolvency 
and to establish a preferred claim payable in full from gen- 
eral assets in the hands of the receiver. 

The Central National Bank of Lincoln is plaintiff. The 
First National Bank of Gering, hereinafter called “the 
bank,” and its receiver are defendants. While the bank 
was transacting a commercial banking business under the 
laws of the United States, it received from plaintiff four 
promissory notes for the exclusive purposes of collecting 
the amount due on each and of returning the proceeds to 
plaintiff. For these purposes plaintiff transmitted and 
the bank received the note of Fred Miller for $1,600, in- 
terest $80, total $1,680; the note of Henry Pfenning for 
$1,500, interest $37.50, total $1,537. 50; the note of J. L. 
Moore for $700, interest $14, total $714; the note of George 
Schnell for $1,000, interest $25, total $1,025. The Miller 
note was transmitted November 3, 1923, and the others 
were transmitted November 30, 19238. Each note matured 
on or before December 5, 1923. Plaintiff owned all of these 
notes which, with interest, aggregated $4,956.50. In addi- 
tion to the facts stated, the petition contains in substance 
pleas that the bank collected the debts evidenced by these 
notes, converted the proceeds thereof, mingled plaintiff’s 
funds with the general assets of the bank, used them for 
banking purposes, never returned or paid any part of them 
to plaintiff, became insolvent, reduced the cash in the bank 
to $1,870.42, and went into the hands of a receiver, its 
doors not being open for commercial banking after Decem- 


VoL. 115] JANUARY TERM, 1927. 475 
Central Nat. Bank v. First Nat. Bank. 


ber 31, 1923. The equitable relief sought by plaintiff is 
the establishment of a preferred claim for $4,956.50 pay- 
able in full from the general assets of the bank in the hands 
of the receiver. 

The answer, among other things, denies material facts 
upon which the petition for a preference over general cred- 
itors is based and challenges the right of plaintiff to charge 
the mass of assets in the hands of the receiver with the 
proceeds of the notes. 

From the standpoint of each side the facts were well 
pleaded and the principal contest at the trial in the district 
court grew out of a controversy as to the right of plaintiff 
to a preference over general creditors without tracing the 
proceeds of the notes into specific funds or property. On 
this feature of the case the trial court found that the Schnell 
note fell into the hands of the receiver and that the pro- 
ceeds of the other notes were appropriated by the bank 
and were mingled with its assets, thus becoming a charge 
upon the mass. Consequettly the receiver was ordered to 
return the Schnell note to plaintiff and to pay the latter,’ 
out of the general assets, $4,467.23, the amount of princi- 
pal and interest due on the notes collected by the bank. 
From the decree of the district court defendants appealed. 

The controlling question presented by the appeal has 
been vigorously argued on three different occasions by 
counsel for all litigants and at the third hearing a valuable 
brief was submitted by other counsel acting in the capacity 
of a friend of the court. With commendable frankness 
counsel for the receiver and the bank stated in the first 
instance in his brief the question for determination as 
follows: 

“We are willing to rest this case on the broad general 
principle that the appellee has not traced its notes into any 
particular fund or property of the First National Bank and 
therefore is not entitled to a preferred claim of any kind.” 

The same proposition was repeated in open court. Oppos- 
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ing counsel accepted the challenge as a correct statement of 
the controlling question, conceded that the proceeds of the 
notes had not been traced into any specific fund or prop- 
erty in the hands of the receiver and argued nevertheless 
that the trial court properly charged the mass of the bank’s 
assets with plaintiff’s claim. In considering the merits 
of the appeal at a former term the majority of this court 
delivered an opinion stating correctly the question for solu- 
tion in the following language: 

“Plaintiff's action is based on the assumption that the 
proceeds of the three notes in controversy were mingled 
with the general assets of the bank, and that they aug- 
mented the assets which came into the possession of the re- 
ceiver, to the extent of the amount of the proceeds of such 
notes, and that, therefore, plaintiff is entitled to have its 
claim allowed as preferred and payable from the general 
assets of the bank in the hands of its receiver. The de- 
fense of the receiver proceeds on the theory that the pro- 
ceeds of the three notes have not been traced by the plain- 
‘tiff into any specific property that came into the receiver’s 
possession.” Central Nat. Bank v. First Nat. Bank, ante, 
p. 444. 

The reduction of the problem to this form is a premise 
established by all litigants and accepted by the court. It 
is a recognition of the fact that the proceeds of plaintiff’s 
notes were traced into the general assets of the bank—a 
conclusion properly drawn from the evidence. That the 
assets were augmented by proceeds of the notes is also a 
proper deduction from the evidence. 

The members of this court, like courts eleswhere, are 
divided on the proper solution of the question. The rulings 
are in hopeless conflict. In the present case the majority © 
in the former opinion held: 

“A trust fund may be followed and recovered in equity 
by the beneficiary, as against the trustee or his general 
creditors, either in its original or substituted form, when, 
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and only when, it can be traced to and identified in some 
specific fund or property. 

“One seeking, in equity, the allowance of a claim for 
preference against an insolvent bank in the hands of a re- 
ceiver has the burden of proving that his trust fund either 
came into the possession of the receiver, or was invested 
in some specific fund or property that came into the hands 
of the receiver.” Central Nat. Bank v. First Nat. Bank, 
ante, p. 444. 

These rulings resulted in a reversal of the decree, from 
which defendants appealed, but there was a dissenting 
opinion in which three members of the court joined. Cen- 
tral Nat. Bank v. First Nat. Bank, ante, p. 451. 

Upon a motion by plaintiff for a rehearing, the case was ' 
again argued and submitted. In the light of new briefs, 
rearguments, further research and deliberation, four mem- 
bers of the court entertain the view that the dissenting 
opinion contains the better solution of the question pre- 
sented by the appeal, and it is therefore adopted as the 
opinion of the court. Without repeating the reasons for 
the dissent, the principles based thereon and now adopted 
are as follows: 

1. A bank that receives and accepts a promissory note 
for the sole purpose of collecting the debt and remitting 
the proceeds is a trustee and as such is accountable to the 
beneficiary. 

' 2. A mere change in the form of property confided to 
and converted by a trustee does not change the ownership, 
the beneficiary remaining the owner. 

3. Where the form of trust property is changed by a 
fiduciary and the resulting proceeds are wrongfully min- 
gled by him with the mass of assets comprising his insol- 
vent estate, the beneficiary of the trust, in a proper case, 
may resort to the mass for redress, if augmented by the 
trust property. 

4. The proceeds of commercial paper received by a 
bank as trustee and wrongfully credited to the owner, if 


478 - NEBRASKA REPORTS. [VoL. 115 
Central Nat. Bank v. First Nat. Bank. 


equivalent to money for banking purposes, may, in equity; 
be treated as money. 

5. Where proceeds of a note are converted by a bank 
as trustee, a credit to the beneficiary therefor on its books 
may be evidence of a credit equivalent to money. 

6. The conversion of trust property by a bank and credit 
to the beneficiary therefor on its books, contrary to instruc- 
tions, without the knowledge of the beneficiary, do not 
necessarily create the relation of banker and depositor. 

7. The proceeds of a note entrusted to a bank for the 
sole purpose of collecting and returning the amount due 
thereon may be traced as trust funds into the general assets 
of the bank after it has been closed on account of insol- 
vency and such funds may be made the basis of a preferred 
claim against the general assets of the bank, where it is 
shown that the note was collected, that the proceeds were 
converted by the bank and wrongfully credited to the bene- 
ficiary without the latter’s knowledge, and that the fund 
was mingled with the mass of assets used for general bank- 
ing purposes, thus augmenting the general assets. 

8. Where the beneficiary of a trust, in an action to 
establish a preferred claim as a charge against the gen- 
eral assets of an insolvent bank in the hands of a receiver, 
traces the trust fund through conversion of the bank into 
the mass of its assets, the burden of proof is on the receiver 
who has control of the bank records and accounts to prove 
that the assets were not augmented by the conversion or 
that the trust fund disappeared from the assets, if the de- 
fense is based on those grounds. 

The former opinion is overruled, the reversal set aside, 
and the judgment of the district court is 


AFFIRMED. 


Goop, THOMPSON, and EBERLY, JJ., dissenting. 
We respectfully dissent from the decision of the present 
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‘majority opinion of this court in this case, from the reason- 
ing upon which the decision proceeds, and from the state- 
- ment of facts set forth therein upon which it purports to 
be based. We desire to announce our adherence to the 
views of the law heretofore expressed by Good, J., in Cen- 
tral Nat. Bank v. First Nat. Bank, ante, p. 444, as appli- 
cable to this controversy, and reiterate the statement as to 
law and facts set forth in the concurring opinion in this 
case, Central Nat. Bank v. First Nat. Bank, ante, p. 457. 

Preliminary to a further discussion of the imperative 
reasons which compel us to continue our opposition to the 
rule announced by the majority, it may be said that this 
is an equitable proceeding tried here de novo; that the sole 
parties to the original transaction which furnishes the 
foundation of this litigation were a national bank in Lin- 
coln, Nebraska, and a national bank in Gering, Nebraska. 
The parties litigant now before us are the national bank in 
Lincoln, Nebraska, and a receiver of the Gering bank prop- 
erly appointed by the United States comptroller of currency 
at Washington, D. C. The comptroller of currency, under 
and pursuant to the provisions of the national bank act, 
and prior to the commencement of this action, took posses- 
sion of-all of the assets of the Gering bank then wholly an 
insolvent institution which closed its doors December 31, 
1923. At that time the facts, as contained in the record, 
indicate that, with the exception of one note which is not a 
matter of dispute here, none of the physical properties em- 
braced in the claim of the Lincoln bank, or any of their 
actual proceeds, formed any part of the assets of that insti- 
tution. 

The majority opinion admits, as all litigants agree, that 
‘the record before us wholly fails to identify any of the 
property constituting the foundation of plaintiff’s suit, 
or any of the proceeds thereof, as part or whole of any 
specific assets which reached the possession of the repre- 
sentative of the comptroller when this bank was taken 
over by that department. 
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As to three items of property then carried on the books of 
the Gering bank as “Real estate, $11,940,” ‘Furniture and 
fixtures, $4,906.25,” “Other real estate, $14,000,” it is 
conceded that they became the property of the Gering bank 
long prior to the transactions before us; that, under the 
circumstances of the case, it was a physical impossibility 
for the property in suit, or of any of the proceeds thereof, 
to have entered into, or to have become incorporated in, 
any of the properties above named, or in the consideration 
parted with by the Gering bank for the same. 

The majority opinion accords the Lincoln bank a prefer- 
ence against all the assets of the Gering bank, including 
even the items of real and personal property last set 
out, and makes the claim of that bank a prior charge and 
an equitable lien against the same. As bearing on the rea- 
sons upon which the majority opinion is based, attention is 
called to the following excerpt: “The proposition that the 
trust fund did not enter into the purchase of the bank 
building, furniture, fixtures or bills receivable, as a reason 
for not granting plaintiff the relief sought, will not stand 
the test of analysis or justify the failure to charge the 
mass of assets with plaintiff’s claim. It destroys itself 
when reduced to a definite philosophy. The principal me- 
diums of exchange in the business world are credits, com- 
mercial paper, checks, drafts and securities. Equity looks 
through the mere forms in which property is held to sub- 
stance and reason for the purpose of dealing justly with 
conditions as they exist. Though the converted trust funds 
were not originally hid in or mingled with the kinds of 
property enumerated, the bank indebtedness was neverthe- 
less reduced by the proceeds used for banking purposes. 
The general indebtedness with which those items of property 
were burdened was decreased to the extent of the trust fund 
wrongfully converted and used by the insolvent bank. The 
outstanding obligations of defendant would have been 
greater to the extent of $4,467.28, when the receiver took 
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charge, if they had not been reduced by the proceeds of the 
notes. The financial disaster of the insolvent bank might 
have occurred earlier, with still greater liabilities, except 
for the unlawful use of the converted proceeds in banking 
transactions. All that seems to me to be ‘manifest’, in con- 
sidering plaintiff’s right to a preference over general cred- 
itors, is that it is immaterial whether the converted pro- 
ceeds were used to purchase the bank building, furniture, 
fixtures and bills receivable or reduced the insolvent bank’s 
indebtedness by which those items of property were bur- 
dened.” Central Nat. Bank v. First Nat. Bank, ante, p. 
451, 455. 

True, the language just quoted appears in the former 
dissenting opinion by Rose, J., but the following also ap- 
pears in the present majority opinion: ‘Four members of 
the court entertain the view that the dissenting opinion 
contains the better solution of the question presented by the 
appeal, and it is therefore adopted as the opinion of the 
court.” 

In this connection also appears in the majority opinion 
the further statement: “That the assets were augmented 
by proceeds of the notes is also a proper deduction from the 
evidence.” 

While it is deemed that the conclusion last stated is 
refuted by the facts as detailed in the opinion by Good, J., 
and in the concurring opinion by Eberly, J., no good can 
be served by their further discussion. 

However, a careful examination of the majority opinion, 
especially in view of the language of Rose, J., quoted, in- 
evitably leads to the conclusion that we have hefore us a 
recrudescence of the philosophy and principles promulgated 
in the once leading, but now overruled, and almost univer- 
sally discredited, case of McLeod v. Evans, 66 Wis. 401. 
The result arrived at, the controlling principles announced, 
and application made to the facts as assumed to be reflected 
by the record in the Wisconsin court, are in all respects 
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identical with the majority opinion in the present case. 
Cole, C. J., in that opinion says in part: “The conclusion 
is irresistible, from the facts, that the proceeds of the trust 
property found its way into Hodges’ (the insolvent trustee) 
hands, and were used by him either to pay off his debts 
or to increase his assets. In either case, it would go to the 
benefit of his estate. * * * We do not understand that 
it is necessary to trace the trust fund into some specific 
property in order to enforce the trust.” Accordingly, that 
court awarded a lien by preference for the entire amount 
received by Hodges. 

But, as set forth in the former majority opinion by Good, 
J., in this case, this doctrine was expressly overruled in 
Nonotuck Silk Co. v. Flanders, 87 Wis. 237. Without fur- 
ther discussion we will content ourselves with a reference 
to note in 3 Pomeroy, Equity Jurisprudence (4th ed.) 2386, 
sec. 1049, where, after stating the rule as announced in the 
opinion by Good, J., it continues: “The contrary holding 
confuses the lien with the trustee’s personal liability. Such 
confusion is harmless in its results when the trustee is 
solvent; but where his assets are insufficient to pay his 
debts, the question becomes important as between the bene- 
ficiary and the general creditors. To extend the lien in 
such case to the general mass of the trustee’s assets is to 
pervert the character of the personal liability of the trustee, 
—a ‘simple’ equitable debt,—and to render the cestwi que 
trust a preferred creditor, irrespective of his inability to 
establish any right of property in a specific portion of the 
trustee’s estate. Such, however, was the result attained, 
for a time, by the decisions in a group of western states, 
nearly all of which have since been repudiated by the courts 
which rendered them: McLeod v. Evans, 66 Wis. 401, 57 
Am. Rep. 287 (but see Nonotuck Silk Co. v. Flanders, 87 
Wis. 237; Burnham v. Barth, 89 Wis. 362); Davenport 
Plow Co. v. Lamp, 80 Ja. 722, 20 Am. St. Rep. 442 (but see 
Bradley v. Chesebrough, 111 Ia. 126; compare Whitcomb 
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vw. Carpenter, 1384 Ia. 227,10 L. R. A. n. s. 928; McCutchen 
v. Roush, 139 Ia. 351); Myers v. Board of Education, 51 
Kan. 87, 37 Am. St. Rep. 263 (but see Travelers Ins. Co. v. 
Caldwell, 59 Kan. 156; Kansas State Bank v. First State 
Bank, 62 Kan. 788) ; Carley v. Graves, 85 Mich. 483, 24 Am. 
St. Rep. 99 (but see Board of Fire & Water Commissioners 
v. Wilkinson, 119 Mich. 655, 44 L. R. A. 498); State v. 
Bruce, 17 Idaho, 1, 134 Am. St. Rep. 245, L. R. A. 1916 C, 1 
(see Bellevue State Bank v. Coffin, 22 Idaho, 210); Capi- 
tal Nat. Bank v. Coldwater Nat. Bank, 49 Neb. 786, 59 Am. 
St. Rep. 572 (but see State v. Bank of Commerce, 54 Neb. 
725; City of Lincoln v. Morrison, 64 Neb. 822, 57 L. R. A. 
885.)” 

The note, quoted, correctly indicates that in State v. Bank 
of Commerce, 54 Neb. 725, and in City of Lincoln v. Morri- 
son, 64 Neb. 822, this court refused to follow McLeod v. 
Evans, supra, and denied a preference as to trust funds 
which “‘might have been” or “were dissipated” in payment 
of the indebtedness of the trustee. In City of Lincoln v. 
Morrison, supra, this position is reaffirmed, and Pound, C., 
who delivers the opinion of this court, says, in substance: 
“We are not able to agree” with the rule stated in McLeod 
uv. Evans, supra. 

Certainly, these former opinions, last referred to, have 
been seriously limited, or materially modified, if not wholly 
overruled, by the latest pronouncement of the present ma- 
jority. 

Conceding that the majority are right in the instant case 
(which we do not), the profession is entitled to know the 
full effect of the same as applied to previous decisions. We 
earnestly protest that the public is entitled to have the law 
stated from this bench, not only with clearness and certainty 
as to the disposition of the case now before the court, but 
also to have its full effect upon prior decisions declared. 

Other serious objections to the majority opinion are that 
it overlooks the fact that the fundamental issue here pre- 
sented is controlled by the “national bank act,” ignores the 
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policy and interpretation of that act as made by the federal 
decisions, and fairly denies to the receiver here the right 
which that statute secures. Then, too, it is in opposition 
to the trend of legal development which, as evidenced both 
by statute and decision, is towards greater uniformity. 

With reference to the national bank act, the supreme 
court of the United States said at a very early day: “We 
consider that act as constituting by itself a complete system 
for the establishment and government of national banks, 
prescribing the manner in which they may be formed, the 
amount of circulating notes they may issue, the security 
to be furnished for the redemption of those in circulation ; 
their obligations as depositaries of public moneys, and as 
such to furnish security for the deposits, and designating 
the consequences of their failure to redeem their notes, their 
liability to be placed in the hands of a receiver, and the 
manner, in such event, in which their affairs shall be wound 
up, their circulating notes redeemed, and other debts paid or 
their property applied towards such payment. Everything 
essential to the formation of the banks, the issue, security, 
and redemption of their notes, the winding up of the insti- 
tutions, and the distribution of their effects, are fully pro- 
vided for, as in a separate code by itself, neither limited 
nor enlarged by other statutory provisions with respect to 
the settlement of demands against insolvents or their 
estates.” Cook County Nat. Bank v. United States, 107 U. 
S. 445. 

The controlling question before the court in Cook County 
Nat. Bank v. United States, supra, was whether the United 
States was entitled to a preference against the receiver of 
the bank under section 3466, Rev. St. U. S., then existing, 
which provided: ‘Whenever any person indebted to the 
United States is insolvent, or whenever the estate of any 
deceased debtor, in the hands of the executors or adminis- 
trators, is insufficient to pay all the debts due from the de- 
ceased, the debts due to the United States shall be first sat- 
isfied; and the priority hereby established shall extend as 


VoL. 115] JANUARY TERM, 1927. 485 
Central Nat. Bank v. First Nat. Bank. 


well to cases in which a debtor, not having sufficient prop- 
erty to pay all his debts, makes a voluntary assignment 
thereof, or in which the estate and effects of an absconding, 
concealed, or absent debtor are attached by process of law, 
as to cases in which an act of bankruptcy is committed.” 
This claim of preference on part of the government was 
denied by the court in the following language: ‘This sec- 
tion (national bank act) provides for the distribution of the 
entire assets of the bank, giving no preference to any claim 
except for moneys to reimburse the United States for ad- 
vances in redeeming the notes. When this reimbursement 
is fully provided for, the balance of the assets, as the pro- 
ceeds are received, is subject to a ratable dividend on all 
claims proved to the satisfaction of the receiver, or adjudi- 
cated by a court of competent jurisdiction. Any sum re- 
maining after the payment of all these claims is to be hand- 
ed over to the stockholders in proportion to their respective 
shares. These provisions could not be carried out if the 
United States were entitled to priority in the payment of 
a demand not arising from advances to redeem the circulat- 
ing notes. The balance, after reimbursement of the ad- 
vances, could not be distributed, as directed, by a ratable 
dividend to all holders of claims; that is, to all creditors.” 

It may be said in this connection that this decision is in 
line with the executive practice as evidenced by an opinion 
rendered by the attorney general of the United States in 
1871. 13 Opinions of Attorneys General, 528. 

This federal statute was again before the supreme court 
of the United States in Davis v. Elmira Savings Bank, 161 
U. S. 275. New York had enacted a law providing: “All 
the property of any bank or trust company which shall be- 
come insolvent shall, after providing for the payment of its 
circulating notes, * * * be applied * * * in the first place 
to the payment in full of any sum or sums of money de- 
posited therewith by any savings bank.” The receiver of 
an insolvent national bank, under authority of the comp- 
troller of currency, declined to accede to a demand for pre- 
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ferred payment under the terms of the state law, predicat- 
ing his refusal on the ground that the preference was pro- 
hibited by the national bank act. The state law was sus- 
tained by the state courts, but on appeal to the supreme 
court of the United States the courts of New York were 
reversed, the state law held invalid, and the preference de- 
nied. 

Mr. Justice White, who reviews the previous decisions of 
the court, in delivering the opinion of the court, says in 
part: “National banks are instrumentalities of the federal 
government, created for a public purpose, and as such 
necessarily subject to the paramount authority of the United 
States. It follows that an attempt, by a state, to define 
their duties or control the conduct of their affairs is abso- 
lutely void, wherever such attempted exercise of authority 
expressly conflicts with the laws of the United States, and 
either frustrates the purpose of the national legislation, or 
impairs the efficiency of these agencies of the federal gov- 
ernment to discharge the duties, for the performance of 
which they were created. These principles are axiomatic, 
and are sanctioned ‘by the repeated adjudications of this 
court.” Davis v. Elmira Savings Bank, supra. 

All must concede that the term “assets” and the require- 
ment that the comptroller of currency must “make a ratable 
dividend,” etc., must be defined and determined in view of 
all the provisions of the national bank act; that this act 
being a federal statute and each of the parties litigant be- 
ing creatures of the same statute, its provisions are bind- 
ing upon this court and its construction by the supreme 
court of the United States must be conformed to by us. 

The majority opinion seeks to control the comptroller of 
currency through the receiver of the Gering bank. It is 
to be remembered in this connection, as stated by Caldwell, 
Circuit Judge, in McDonald v. State of Nebraska, 101 Fed. 
171: “A receiver of a national bank appointed by the comp- 
troller of the currency in pursuance of the act of congress 
is charged by the laws of the United States with the execu- 


VoL. 115] JANUARY TERM, 1927. 487 
Central Nat. Bank v. First Nat. Bank. 


tion of certain duties in the performance of which he acts 
as an agent and officer of the United States. His office is 
created and his duties defined by an act of congress. In 
contemplation of law every action brought by or against 
him in his official capacity arises under the laws of the 
United States. This action is brought against the receiver 
in his official capacity for an alleged breach of his official 
duty to the plaintiff imposed on him by the laws of the 
United States, and the circuit court had undoubted juris- 
diction of the case. Myers v. Hettinger, 37 C. C. A. 369, 
94 Fed. 370; Price v. Abbott, 17 Fed. 506; Platt v. Beach, 
2 Ben. 303, Fed. Cas. No. 11215; Stanton v. Wilkeson, 8 Ben. 
357, Fed. Cas. No. 13299; Kennedy v. Gibson, 8 Wall. 498; 
Bank v. Kennedy, 17 Wall. 19; United States v. Hartwell, 
6 Wall. 385; Armstrong v. Ettlesohn, 36 Fed. 209; Stephens 
v. Bernays, 41 Fed. 401; Bock v. Perkins, 189 U. S. 628; 
Hot Springs Independent School Dist. v. First Nat. Bank, 
61 Fed. 417.” 

Furthermore, the policy of this federal statute, and of 
its administration, as construed by the comptroller of cur- 
reney, and as judicially interpreted by the federal courts, 
necessitates the presumption “that promissory notes, bonds, 
and other property coming to the hands of the receiver were 
not procured by the use of, and are not, trust property.” 
Empire State Surety Co. v. Carroll County, 194 Fed. 593. 
Hence, the burden of proof is expressly imposed on claimant 
to identify property. Schuyler v. Tittlefield, 232 U. S. 707. 

It must be conceded that the national bank act makes no 
distinction between claims of creditors by contract and 
claims of creditors based on tort. The comptroller is re- 
quired to make a “ratable dividend” on both. Both classes 
of claims thus share equally. The line of demarcation be- 
tween the respective rights of owners of “trust funds” and 
assets subject to the claims of creditors is necessarily in- 
volved in determining what of the properties of the insolv- 
ent bank are statutory “assets,” from the proceeds of which 
the “ratable division is to be made.” 

As construed by the federal courts, all property coming 
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to the receiver is presumed to constitute statutory “assets,” 
save and except property affirmatively shown by claimant 
to be property owned by him, or its proceeds likewise affirm- 
atively traced to, and identified in, specific property in such 
receiver’s possession. The use of trust funds in the pay- 
ment of trustees’ debts in this connection is universally held 
an insufficient foundation on which to base a claim of pref- 
erence. This construction of the federal statute is bind- 
ing upon this court, and to fail to conform to it is to deny 
the receiver a right which it secures. 

Indeed, we are not without cases directly in point. As 
we have already stated, the majority opinion herein is 
substantially identical with McLeod v. Evans, supra. The 
latter case affirms the proposition that— ‘The conclusion 
is irresistible, from the facts, that the proceeds of the trust 
property found its way into Hodges’ hands (the trustee) 
and were used by him either to pay off his debts or to in- 
crease his assets. In either case, it would go to the bene- 
fit of his estate. * * * We do not understand that it is 
necessary to trace the trust fund into some specific prop- 
erty in order to enforce the trust. If it can be traced into 
the estate of the defaulting agent or trustee, this is suf- 
ficient.” 

In Philadelphia Nat. Bank v. Dowd, 2 L. R. A. 480, 38 
Fed. 172, Seymour, J., reviewed McLeod v. Evans (not at 
that time overruled) and other cases, and announced the 
following conclusion: “The statute forbidding prefer- 
ences in the distribution of the assets of insolvent national 
banks is not believed to prevent a beneficiary from fol- 
lowing any trust money, held for him by a bank, into any 
new investment thereof made by the bank. If, however, 
the doctrine could be carried to the extent claimed in the 
Wisconsin or even in the Texas case, it would seem to be . 
an unlawful preference under the act of congress.” 

This case, last referred to, is not cited as a controlling 
authority, but merely as an interesting judicial appraise- 
ment of the principles underlying the present majority 
opinion and which form its essential foundation. 
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“The right of congress to determine to what extent a 
state court shall be permitted to entertain actions against 
national banks, and how far these institutions shall be sub- 
ject to state control, is undeniable.” 3 R. C. L. 688, sec. 
320. 

The supreme importance and unqualified necessity of 
having the powers of the comptroller of currency, a nation- 
al federal officer, exercised in all states in accordance with 
one uniform rule construed in one uniform manner, is be- 
yond dispute or cavil. 

As our majority now have it, on the question of right 
to preference, if the comptroller of currency, by his repre- 
sentative, the national bank receiver, is haled before a Ne- 
braska tribunal, one course of action will be required of 
him; while, if, in the same city, the action can be before a 
federal court, the direct opposite will be necessarily en- 
joined. 

All this, as part of: an orderly (?) course of judicial ad- 
ministration, is now established for the first time in Ne- 
braska, in face of the admitted trend of juridical develop- 
ment (especially in matters pertaining to commerce and 
commercial law) toward even greater uniformity, as evi- 
denced both by statutes and decisions. Truly, the mere 
statement of the conditions created is an unstinted con- 
demnation of the cause. 

Remembering our duty to enforce federal statutes, as 
construed by the supreme court of the nation, and: that 
whatever power this court has in the case before us is de- 
rived, not from state laws, but from federal enactments, 
and conferred, at least, upon an implied condition that 
the rule of uniformity should ever prevail, for the reasons 
‘stated, and, in particular, because it is in effect a denial of 
a right created and vested by a federal statute, we dis- 
sent from the disposition of this case made by the major- 
ity, the effect of which is to unlawfully require the comp- 
troller of currency, as a sworn officer of the United States, 
to exercise his official powers in the instant case in contra- 
vention of the terms of the federal statute of his creation. 
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DELMAR D. NORTON, APPELLEE, V. BANKERS FIRE INSUR- 
ANCE COMPANY OF LINCOLN, APPELLANT. 


FILED APRIL 12, 1927. No. 24371. 


1. Pleading: GENERAL DENIAL. A general denial in an answer is 
not only modified by that which follows, but is thereby sup- 
planted to that extent. 


2. Appeal: THEORY OF CASE. The theory adopted at the trial as 
to the issues will be followed on appeal. 


8. Trial: INSTRUCTIONS. An instruction should not limit the con- 
sideration of the jury to certain facts enumerated therein, when 
there are other evidential facts bearing on the questions involved. 


It is error to include in an instruction an 
ascumiption of a material fact not proved, and base a right 
of recovery thereon. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Reversed. 


Hartigan & Fouts and Rolland F. Ireland, for appellant. 
C. C. Flansburg, contra. 


Heard before Goss, C. J., ROSE, DAY, Goop, THOMPSON 
and EBERLY, JJ. 


THOMPSON, J. 

In this case the plaintiff, appellee herein, seeks to recover 
$10,200 for the wrongful conversion by defendant, appel- 
lant, of one certain promissory note for such amount and of 
such value, due and payable to the plaintiff, and secured by 
a mortgage on Colorado land. After the issues were duly 
joined, trial was had to a jury, and a verdict returned 
in favor of the plaintiff, and against the defendant, 
for the full amount claimed. Defendant appeals, and chal- 
lenges such judgment for the following reasons: That the 
court erred in giving instructions Nos. 5, 6, 7, and 71%, 
respectively; further, that the verdict is not supported by 
the evidence and is contrary thereto. The petition is in 
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usual form, and the answer thereto, so far as is necessary 
for our consideration, is as follows: “1st. That the peti- 
tion does not state facts sufficient to constitute a cause of 
action against this defendant in favor of the plaintiff. 2d. 
That the defendant denies each and every allegation of the 
plaintiff’s petition filed herein. 3d. That the defendant 
herein purchased the mortgage and notes set out in plain- 
tiff’s petition in the usual course of business, for a valuable 
consideration, and without notice of any claim of defects 
therein, and is now the owner and holder thereof, free and 
clear of the claims of any persons whomsoever.” 

The facts set forth in the petition were sufficient to resist 
such demurrer, whether interposed as an independent plead- 
ing or as contained in the answer. It will be noticed, further, 
that the answer fails to allege that the claimed purchase 
was had prior to the maturity of the note, and thus it does 
not state facts sufficient to bring it within section 4663, 
Comp. St. 1922, defining a holder thereof in due course. The 
general denial first interposed in the answer is not only 
modified by that which follows, but is thereby supplanted 
to that extent. Carson v. Hunt, 118 Neb. 727. The trial 
was had on the theory thus presented by the pleadings, and, 
having been so conducted in the trial court, will be so treat- 
ed here. 

Considering first the contention of appellant that the ver- 
dict is not supported by the evidence, and is contrary there- 
to: It is sufficient to say that we have carefully examined 
the record, and are convinced that there was sufficient evi- 
dence to warrant its submission to the jury. 

As to the challenge of appellant to instruction No. 5: 
Without quoting or going into detail in reference to this 
lengthy instruction, it is sufficient to say that it limits the 
consideration of the jury to certain facts enumerated there- 
in, and denies to the jury consideration of other facts and 
circumstances disclosed by the evidence bearing on the 
questions involved. It is the duty of the jury in arriving at 
its conclusion as to any particular fact to consider all of 
the evidence bearing thereon. Thus, we conclude that by 
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so limiting the jury’s consideration reversible error was 
committed. 

Instruction No. 6 is as follows: 

“You are instructed that a purchaser in good faith ahoula 
be one who has purchased with due regard for the rights 
of the maker, and not one who, relying wholly upon pay- 
ing value for the note and purchasing before maturity, 
without knowledge of any defects, is indifferent as to 
whether or not the same was honestly obtained from the 
maker. Where the evidence tends to show indifference, the 
question of bona fides of the transaction is for your determi- 
nation.” 

This instruction is a substantial quotation taken from 
our opinion in Shawnee State Bank v. Lydick, 109 Neb. 76, 
84. The giving thereof was not reversible error, when con- 
sidered in connection with other uncomplained of instruc- 
tions given, together with the facts and circumstances dis- 
closed at the trial. 

Instructions Nos. 7 and 714 are as follows: 

‘“‘(7) If you find from the evidence and under the instruc- 
tions of the court that said George W. Kline, I. S. Ferguson, 
and C. W. McCord were some of the organizers, promoters 
and incorporators of the Bankers Trust Company, and so 
represented to plaintiff, and that plaintiff delivered said 
note, mortgage and assignment to them in payment for 
stock in said Bankers Trust Company, said note and mort- 
gage would not become the property of said Kline, McCord, 
and Ferguson, but if the transfer were valid, it would be- 
long to said Bankers Trust Company, and said McCord, 
Ferguson, and Kline would merely be agents of said Bank- 
ers Trust Company, without authority to sell said note and 
mortgage, unless they were first duly authorized by said 
corporation so to do.” 

“(714) You are further instructed that an agent to sell 
a note and mortgage would have no power to receive any- 
thing but money therefor ; and that any one dealing with an 
agent is bound to know that, unless specifically authorized 
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by the board of directors of the corporation, he would have 
no authority to sell corporate assets.” 

As to instruction No. 7: It will be noticed; as contended 
by appellant in its brief, that “this instruction assumes that 
there was such a thing as the Bankers Trust Company. 
There is no evidence that it was ever organized or incor- 
porated, or that any stock was ever issued to any one. In 
fact, it is affirmatively shown that no right existed to issue 
stock.” <As we find, it was but a camouflage used by Fer- 
guson, McCord, and Kline in their efforts to defraud the 
plaintiff. The evidence further shows that Maxiner re- 
ceived the note direct from Norton, however, through Fer- 
guson, McCord, Kline, and one Schmutzer, the latter acting 
with Maixner in the procurement of the indorsement of 
such note and the assignment of the mortgage by Norton, 
and delivery of each thereof to Maixner. Notwithstanding 
this condition of the record, this instruction, in substance, 
directs the jury to find for the plaintiff, unless the defendant 
produces proof showing or tending to show that Ferguson, 
McCord, and Kline were agents of, and authorized by, a 
nonexisting corporation. In other words, the instruction 
required of defendant an impossibility. This conclusion 
renders it unnecessary for us to consider instruction No. 
TWh. 

For the foregoing reasons, the judgment of the trial 
court is reversed and the cause remanded for further pro- 
ceedings. 

REVERSED. 


-BANK OF PLYMOUTH, APPELLANT, V. WILLIAM O. RITCHEY 
ET AL., APPELLEES: ERNEST H. KOUBA ET AL., 
APPELLANTS. 


’ FILED APRIL 12, 1927. No. 24782. 


1. Fraudulent Conveyances: PREFERENCE. “A debtor has a right 
to satisfy or secure one or more of his creditors by the transfer 
of a reasonable amount of his property as security or payment 
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of a bona fide debt; and the debtor has the right to make such 
preference of his creditors, even though the effect thereof be 
to defeat, hinder or delay other creditors in the collection of 
their debts; and this is so, even though the parties knew that 
such would be the effect, and even though the property so taken 
as security was all the debtor had, if: the value of the property 
so transferred is reasonably proportionate to the amount justly 
owing to the creditor so preferred, and was taken by the creditor 
for the sole and only purpose of protecting himself in the col- 
lection of his debt.” Blair State Bank v. Bunn, 61 Neb. 464. 


DEED AS MortTGAGrE. A conveyance of land by a 
debtor to secure a debt, though absolute on its face, and ac- 
companied by a secret understanding that the deed is to operate 
as a mortgage, is not fraudulent as to the other creditors as a 
matter of law, but is only a circumstance to be taken into 
consideration with all other circumstances of the transaction, 
and the question of whether or not the conveyance is fraudulent 
is always a question of fact to be determined from all the cir- 
cumstances entering into and surrounding the transaction. 


CHATTEL MOoRTGAGES: STIPULATION AS TO SURPLUS. 
It is a general rule that stipulations in a mortgage of realty 
or personalty or in an instrument in the nature of a mortgage 
given by a failing debtor, reserving to the grantor the surplus 
proceeds or the unsold property remaining after the payment 
of the debt or debts secured, is but the expression of what the 
law would imply without a reservation, and does not vitiate 
the instrument, 


4. Specific Performance. Ordinarily, a vendor in a contract for con- 
veyance of lands must either substantially perform or tender 
substantial performance of a contract before he is entitled to 
maintain an action for specific performance or an action of 
foreclosure on the contract for a breach thereof by the vendee. 
He cannot, in a court of equity, in the absence of waiver or 
estoppel, secure relief under the provisions of a contract which 
he has breached to such an extent that the contract he seeks to 
enforce is substantially other and different from the contract 
which was made by the parties. 


5. Vendor and Purchaser: RESCISSION. Evidence examined, and 
held that the defendants Beaver and the bank have substantially 
breached the contract of sale entered into by Kouba and Kas- 
tanek to such an extent that by reason thereof the defendants 
last named are entitled, in the absence of waiver or estoppel, to 
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rescission thereof and to recover from the defendants the 
amount paid upon the contract. 

6. Fraudulent Conveyances. Evidence examined, and held to sup- 
port the decree of the district court in favor of Beaver and 
the City National Bank as to that portion of the court’s decree 
denying relief to plaintiff herein, and establishing the right of 
subrogation in defendants named. 

Evidence further examined, and held to entitle the 

defendants Beaver and the Bank to a decree establishing their 

right to ownership of the promissory notes described in the 
record as against O. C. Larson. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Affirmed in part, and re- 
versed in part. : 


Craven & Bickford, C. J. Campbell, Clarence G. Miles and 
John J. Ledwith, for appellants. 


Hainer, Flansburg & Lee, W. L. Kirkpatrick and R. H. 
Hagelin, contra. 


Heard before Goss, C. J.. DEAN, DAY, GOOD, THOMPSON 
and EBERLY, JJ. 


EBERLY, J. 

This action was instituted by the Bank of Plymouth 
against the defendants to annul a conveyance to Commodore 
N. Beaver of certain real property, alleged to be fraudulent, 
and to subject property conveyed to the lien of plaintiff’s 
judgment. As an alternative relief, plaintiff’s petition con- 
tained a prayer for impounding the purchase price of the 
lands in suit derived from a sale thereof subsequently made 
to Ernest H. Kouba and Frank Kastanek. 

The Federal Trust Company of Lincoln, Nebraska, a cor- 
poration, by answer and cross-petition, seeks to foreclose 
the first mortgage on the premises in litigation. The plead- 
ings disclosed conflicting claims by O. C. Larson and in be- 
half of the City National Bank of York to promissory notes 
for $2,712 evidencing a portion of the purchase price of 
the sale made to Ernest H. Kouba and Frank Kastanek. 
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The two purchasers, Kouba and Kastanek, by cross-petition, 
seek to rescind the sale made to them and to secure the re- 
turn of the money paid, as well as the cancelation of the 
promissory notes given as the consideration of the purchase 
of the real estate made by them from Commodore N. Bea- 
ver. The district court denied the plaintiff relief, and sus- 
tained the conveyance of the real estate to Commodore N. 
Beaver, and also sustained the contract of sale to Kouba 
and Kastanek, and a decree of foreclosure and sale was en- 
tered in favor of the Federal Trust Company, but giving 
the City National Bank and Commodore N. Beaver 40 days 
from date of decree to redeem by payment of the amount 
due thereon, and by such redemption were to be subrogated 
to certain rights enumerated in the decree. The court de- 
termined O. C. Larson to be the owner of the $2,712 notes 
in suit. The Bank of Plymouth, the Federal Trust Com- 
pany, Ernest H. Kouba, and Frank Kastanek appeal. 

The following embraces the principal facts out of which 
the controversy arises: In 1921, William O. Ritchey, 
through a trade and at a trade value of $30,000, became the 
owner of a 30-acre dairy farm near Bethany Heights, Lan- 
caster county, Nebraska. At this time he was indebted 
to the City National Bank of York in the sum of $14,960 
on promissory notes executed by him as principal, and to the 
extent of $6,500 as indorser and surety. He was also in- 
debted to the City Trust Company of York, Nebraska, in 
the sum of $7,000 evidenced by his promissory note. The 
City National Bank and the City Trust Company are affil- 
jated institutions, Commodore N. Beaver being the presi- 
dent of both. To secure this indebtedness, on November 
10, 1921, William O. Ritchey and wife executed an instru- 
ment, in form a warranty deed, reciting a consideration of 
$30,000 and purporting to convey the 30-acre dairy farm 
to Commodore N. Beaver. The instrument recites that the 
premises conveyed are “free from incumbrance except one 
certain mortgage in the sum of $8,000,” and that the grant- 
ors further covenant to “warrant and defend the same unto 
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the said C. N. Beaver and unto his heirs and assigns for- 
ever, against the lawful claims of all persons whomsoever.” 
On April 19, 1923, an agreement of sale was entered into 
between William O. Ritchey, party of the first part, and 
Ernest H. Kouba and wife, Ana, Frank Kastanek and wife, 
Emma, parties of the second part, by the terms of which 
the dairy farm was sold to the parties of the second part 
in consideration of the sum of $19,000—$1,000 being in 
cash, $7,500 to be a mortgage placed upon the dairy farm, 
and $10,500 to be represented by a series of promissory 
notes executed by the purchasers. By the terms of this 
contract of sale it was agreed that “due conveyance of said 
premises” shall be made “by warranty deed executed and 
deposited in the City National Bank of York with a dupli- 
cate original of this contract within thirty days hereafter, 
conveying said lands to such persons as the second parties 
shall name, the said warranty deed to be supplemented by 
the good and sufficient quitclaim deed of the first party and 
his wife.” This transaction was approved and ratified by 
-Commodore N. Beaver and the City National Bank and the 
City Trust Company. The cash payment of $1,000 and the 
$10,500 in notes were accepted by the bank at par value and. 
both credited on the indebtedness of Ritchey at par. 

As ‘part of the transaction, included in the sale of the 
dairy farm, it seems that William O. Ritchey had fraudu- 
lently carried out a side deal, unknown to Beaver and the 
bank and the City Trust Company, result of which was ulti- 
mately to secure the $2,712 in promissory notes executed by 
the purchasers and payable to O. C. Larson in addition to 
the consideration of $19,000 set forth in the contract of 
sale. These notes constitute the subject of the action as 
between the City National Bank and O. C. Larson. 

In September, 1921, and prior thereto, William O. Ritchey 
was largely indebted to the plaintiff Bank of Plymouth. 
After the conveyance of the dairy farm by Ritchey to Bea- 
ver, a suit was instituted by the Bank of Plymouth against 
William O. Ritchey which, on December 28, 1922, ripened 
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into a judgment in favor of the bank for $15,102.27. On 
March 9, 1923, the defendant Ritchey paid the Bank of 
Plymouth on this judgment the sum of $5,943.70. There- 
upon, after issuance and return of execution wholly unsat- 
isfied, this action, in the nature of a creditor’s bill, was 
commenced by the plaintiff to set aside the conveyance to 
Commodore N. Beaver and subject the dairy farm to the 
lien of plaintiff’s judgment. According to plaintiff’s wit- 
nesses the gross value of the dairy farm at the time of its 
conveyance to Beaver did not exceed $30,000. Evidence in 
the record establishes beyond controversy that at the date 
of the transfer attacked, September, 1921, the first mort- 
gage lien, accruing interest thereon, taxes, and assessments 
against the farm were in excess of $10,000. This would 
leave as its highest possible net value $20,000. There is no 
evidence in the record that impeaches the claim that, at the 
time of the transfer of the land to Commodore N. Beaver, 
Ritchey was justly indebted to the City National Bank in 
the sum of $14,960 and interest upon promissory notes of 
which he was the maker, and in a like manner was indebted 
to the City Trust Company in the sum of $7,000, and that 
he was, in addition thereto, indebted to the City National 
Bank in the sum of $6,500 as indorser and surety upon other 
obligations. The highest net valuation of the property in 
suit being $20,000, the just claims of secured creditors be- 
ing $21,960, or $28,460, had a mortgage in usual form been 
taken by these creditors, or by Commodore N. Beaver in 
their behalf, its validity would have been beyond challenge. 

“A debtor has a right to satisfy or secure one or more 
of his creditors by the transfer of a reasonable amount of 
his property as security or payment of a bona fide debt; 
and the debtor has the right to make such preference of 
his creditors, even though the effect thereof be to defeat, 
hinder or delay other creditors in the collection of their 
debts; and this is so, even though the parties knew that 
such would be the effect, and even though the property so 
taken as security was all the debtor had, if the value of 
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the property so transferred is reasonably proportionate to 
the amount justly owing to the creditor so preferred, and 
was taken by the creditor for the sole and only purpose of 
protecting himself in the collection of his debt.”” Blair State 
Bank v. Bunn, 61 Neb. 464. See, also, Costello v. Chamber- 
lain, 36 Neb. 45; Davis v. Scott, 27 Neb. 642; Britton v. 
Boyer, 27 Neb. 522. 

Neither do we overlook the fact that the record discloses 
that Ritchey secured $570 of the rental of the dairy farm 
for 1922, and also disposed of $2,712 of the purchase price 
of the same in 1923. It may be conceded that, if this was 
fraudulently connived at, or knowingly permitted by the 
mortgagee or grantee, it would operate to invalidate the 
transaction. The facts of the situation, fairly refiected by 
the record, however, disclose that Beaver, the trustee, the 
City National Bank, and the City Trust Company, had no 
knowledge of the “side transaction” at or prior to the time 
of its occurrence, and were, in fact, the victims of a fraud 
of Ritchey, and not participators therein. 

It would necessarily follow that the validity of the trans- 
actions between Ritchey and Beaver and the bank and 
trust company cannot be affected by the incidents above 
referred to. There being no “fraud” in fact in the trans- 
action, the next question presented is: Does legal fraud 
appear in the “form of the transaction ?” 

The form made use of by the parties was a warranty deed 
without any defeasance clause in writing. The considera- 
tion named therein is $30,000, and full covenants of war- 
ranty, with exceptions as to mortgage of $8,000, as here- 
tofore stated in this opinion, and $22 revenue stamps were 
placed on the instrument. 

A fair inference is that the purchaser does not pay the 
vendor the full value of the mortgaged property, but that 
the amount of the mortgage is reserved in his hands as so 
much money for the purpose of discharging the lien. In 
the instant case, that inference would be strengthened by 
the fact that, though the mortgage of $8,000 is excepted 
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from the covenants against incumbrances, no similar excep- 
tion is made as to the general covenant of warranty, and 
but $22 in United States revenue stamps were affixed to the 
instrument. In fact, by its face, this instrument in con- 
troversy fairly proclaims to the world that it is based on 
a net consideration of $22,000. 

A mortgage properly drawn properly recites as its con- 
sideration the amount of the indebtedness secured thereby. 
In respect to consideration recited in this instrument before 
us, $22,000 is, to say the least, not in any manner or to 
any degree excessive. In view of the fact that the City 
National Bank, after all securities possessed by it had been 
liquidated, still possesses the obligations of Ritchey in ex- 
cess of $10,000 unpaid, how can it be said that the amount 
of the security taken was excessive? 

Neither do we find that, under the facts in this case, the 
form of the instrument being that of a warranty deed which 
was recorded as such invalidates the security. ‘Fraudulent 
intent * * * shall be deemed a question of fact, and not 
of law.” Section 2557, Comp. St. 1922. 

A conveyance of land by a debtor to secure a debt, though 
absolute on its face, and accompanied. by a secret under- 
standing that the deed is to operate as a mortgage, is not 
fraudulent as to other creditors as a matter of law, but 
is only a circumstance to be taken into consideration with 
all other circumstances of the transaction, and the question 
of whether or not the conveyance is fraudulent is always 
a question of fact to be determined from all the circum- 
stances entering into and surrounding the transaction. 
Kemp v. Small, 32 Neb. 318; Merillat v. Hensey, 221 U. S. 
338; 27 C. J. 608, sec. 356. 

“It is a general rule that stipulations in a mortgage of 
realty or personalty or in an instrument in the nature of 
a mortgage given by a failing debtor reserving to the grant- 
or the surplus proceeds or the unsold property remaining 
after the payment of the debt or debts secured is but the 
expression of what the law would imply without a reserva- 
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tion, and does not vitiate the instrument.” 27 C. J. 604, 
sec. 349. 

Fairly construed, there can be no dispute, in view of the 
evidence of the record that it was the intent and purpose 
of the parties to the conveyance attacked that, to the extent 
of their indebtedness secured thereby, all proceeds of that 
property should be applied thereto before anything should 
be considered for the benefit of, or be subject to, the order 
of Ritchey. The rights of the City National Bank and the 
City Trust Company were, in all respects, senior and su- 
perior, and their claims were to be satisfied before Ritchey 
was entitled to any part of the surplus remaining. 

We, therefore, find that the district court did not err in 
denying relief to the plaintiff. 

The Federal Trust Company presents two questions by 
its appeal. The first is a claim that the provisions of the 
decree of foreclosure, extending the time of redemption of 
the mortgaged premises to 40 days, is wholly unauthorized 
in law. Conceding, as a matter of argument, this to be 
well-founded, the 40 days allowed for this purpose have 
expired, and at this time the error, if error there was, can- 
not affect the substantial rights of the parties to the suit. 

The next contention of the Federal Trust Company is 
based upon that portion of the final decree providing for 
subrogation in favor of Beaver or the City National Bank, 
and also providing for the assignment of the Federal Trust 
Company promissory notes thereby secured to Beaver and 
the City National Bank. It is claimed that these provisions 
last mentioned are neither supported by pleading nor sus- 
tained by evidence. This contention we cannot accept. 
Competent evidence to sustain this portion of the decree 
is to be found in the record, and an examination of the 
pleadings discloses that facts ample to justify this action of 
the district court appear in the pleadings of the parties. 
There is, however, no express prayer for that relief unless 
the general prayer contained in the answer and cross-peti- 
tion of Beaver and the bank requesting “such other and dif- 
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ferent relief as may be just and equitable’ is sufficient. 
Under the circumstances of the present case, we deem the 
prayer sufficient. At least, if error was committed, it would 
be error without prejudice. Section 8657, Comp. St. 1922. 
We are satisfied that these defendants, in view of the evi- 
dence, are entitled as awarded thereon. 

It is also patent that under the ternis of this decree there 
can be no effective subrogation in fact until the Federal 
Trust Company receives the complete payment of the 
amount adjudged to be due it. It follows that it is in no 
manner injured by the provisions of which it complains. 
Kemp v. Small, supra; 37 Cyc. 448. 

We will next take up the issues presented and growing 
out of a contract of sale made between Ernest H. Kouba and 
Kastanek, on one hand, and Ritchey, on the other, which 
contract, as to $19,000, was approved and ratified by Beaver 
and the City National Bank and the City Trust Company. 
The first question to be disposed of arises between the City 
National Bank and O. C. Larson as to the right to $2,712 in 
notes executed by Kouba and Kastanek now in the posses- 
sion of the bank. The evidence in the record is without a 
dispute and sustains the conclusion that these notes repre- 
sent a part of the actual consideration of the sale and which, 
by a secret deal between Larson, Ritchey, Kouba, and Kas- 
tanek, were concealed, and that knowledge thereof was kept 
from the bank and the bank’s trustee. While the notes in 
question were not referred to in the contract of sale, they 
unquestionably constituted a part thereof, and they were, 
as part of the consideration, property to which the bank 
and its trustee were entitled by virtue of the deeds executed 
by Ritchey to Beaver as trustee. It would seem that but one 
conclusion can be supported by the evidence in the record, 
and that is, as between the City National Bank and O. C. 
Larson, the bank is the owner of said notes, entitled to 
maintain possession thereof, and enforce payment in ac- 
cordance with their terms in its own name. This finding 
and judgment is, however, without prejudice to the rights 
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of Kouba and Kastanek as they may be hereafter deter- 
mined. 

The rights of Kouba and Kastanek in this case must be 
determined and governed by the terms of the contract of 
sale. This contract, in part, provided that Kouba and Kas- 
tanek should pay for the dairy farm “the sum of $19,000, 
which sum the second parties jointly and severally agree 
to pay as follows, to wit, $1,000 in cash; $7,500 by a mort- 
gage to be placed upon said real estate as of this date with 
the interest on said mortgage hereafter at the rate of 7 per 
cent. per annum, which mortgage and interest the second 
parties assume and agree to pay, and the balance in the 
sum of $10,500 to be evidenced by the forty-two (42) sev- 
eral notes of the second parties, dated this date, bearing in- 
terest at the rate of 7 per cent. per annum, payable semi- 
annually; the first of said notes to become due October 
1, 1923, and the rest of them to be a series of which one note 
shall come due upon the first day of each month after the 
last said date; but with the option of the makers to pay 
said notes, or any or all of them at any time, provided, 
however, that none of them shall be taken up out of its 
order in said series.” 

It was claimed at the trial in the court below that the two 
mortgages dated May 1, 1923, and placed upon the dairy 
farm by Commodore N. Beaver, were in substantial com- 
pliance with the provisions of the sale contract above 
quoted; that, in fact, the $7,500 mortgage bearing interest 
at 6 per cent. payable semi-annually, and the $335 second 
mortgage evidenced the equivalent of but an additional 1 
per cent. payable semi-annually, together, merely amounted 
to a $7,500 mortgage bearing 7 per cent. interest. But it 
must be admitted that the contract of sale provisions con- 
templated a mortgage of $7,500 bearing 7 per cent. per 
annum payable annually, and conceding the claim of the 
City National Bank and the trustee, Beaver, the two mort- 
gages before us would bear interest at 7 per cent. payable 
semi-annually. In addition to this, it is to be noted that 
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the sale contract contains no stipulations as to the $7,500 
mortgage assumed containing any terms providing the ac- 
celeration of the due date of the entire amount secured or 
the increase of interest rate in the event of the nonpayment 
of interest accruing thereon, or the nonpayment of any part 
of the principal, or of any taxes assessed on the premises, 
or of any insurance to be furnished by the mortgagors at 
their own expense to the mortgagee. The incorporation of 
these provisions in the mortgages placed upon the premises, 
assuming them to be otherwise in substantial compliance 
with the contract of sale, was a substantial violation of its 
terms. Miller v. Ruzicka, 111 Neb. 815. 

But the decree before us discloses that the claims to the 
effect that the two mortgages combined were the legal 
equivalent of the mortgage contemplated in the contract of 
sale are utterly unfounded. On February 25, 1924, a decree 
of foreclosure was entered in this very cause in favor of the 
Federal Trust Company upon the two mortgages in suit for 
$9,181.39, which includes $143 for insurance premium. Ac- 
cording to the stipulations of the contract of sale, we find 
that the maximum amount due on the mortgage therein re- 
ferred to and described, with interest from the date of that 
contract to February 25, 1924, would not exceed $7,855.83. 
It follows that, in view of the terms of the instruments 
themselves and the amount of indebtedness evidenced by 
the two mortgages foreclosed, and which were placed upon 
the dairy farm after the contract of sale had been made, 
there was an express and substantial violation of this con-. 
tract, which, in the absence of “waiver” or “estoppel,” en- 
titled Kouba and Kastanek to a rescission of the contract 
and to the return of all money paid by them constituting 
part of the purchase price, and to the cancelation of all ob- 
ligations given because of, or pursuant to, said contract. 

“Waiver” and “estoppel” to be available to persons seek- 
ing the benefits thereof must be pleaded. No such plead- 
ings appear in the record. It follows, therefore, that, in 
dismissing the cross-petition of defendants Kouba and Kas- 
tanek and by denying them relief, the district court erred. 
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Accordingly, ‘so much of the decree of the district court 
entered in this cause on February 25, 1924, which finds 
for the defendants City National Bank and Commodore N. 
Beaver, as against the plaintiff Bank of Plymouth, and also 
that part of said decree finding in favor of the Federal 
Trust Company, including the entry of the decree of fore- 
closure of sale, is affirmed. 

So much of said decree as determines the ownership of 
$2,712 in notes to be in O. C. Larson is reversed, and so 
much of said decree as dismisses the amended cross-petition 
of defendants Kouba and Kastanek, and denies said de- 
fendants relief and awards relief against them, is reversed 
and remanded, with permission to Kouba and Kastanek and 
to those opposing relief sought by the defendants last named 
to file amended pleadings. 


AFFIRMED IN PART, AND REVERSED IN PART. 


STEPHEN PARNELL V. STATE OF NEBRASKA, 
FILED APRIL 12, 1927. No. 25347, 


Error to the district court for Douglas county: CHARLES 
A. Goss, JUDGE. Affirmed. 


Jamieson, O’Sullivan & Southard, for plaintiff in error. 


O. S. Spillman, Attorney General, and Harry Silverman, 
contra. 


Heard before DEAN, Day, GooD, THOMPSON and EBERLY, 
JJ., BLACKLEDGE and SHEPHERD, District Judges. 


BLACKLEDGE, District Judge. 

The defendant and three others were informed against in 
Douglas county, charged with offense of robbery by vio- 
lence. Defendant was convicted and sentenced to the pen- 
itentiary for a term of four years. He was, as disclosed by 
the evidence, one who, with others, on October 8, 1925, per- 
petrated a hold-up and robbery of two men who were seated 
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in an automobile in the vicinity of Twelfth and Martha 
streets in Omaha. 

The propositions principally urged upon the hearing re- 
late to the sufficiency of the evidence, in that certain ad- 
missions of confessions are alleged to have been wrongly 
received in evidence, and that certain new evidence tending 
to establish an alibi for this defendant, and which was first 
brought to the attention of the trial court upon the motion 
for a new trial, was sufficient to require that a new trial 
be granted. Defendant did not testify in his own behalf 
at the trial. 

Upon examination of the record, we find that it is clear 
that the matter of the admissions or confessions was prop- 
erly submitted to the jury under appropriate instructions. 
The evidence amply supports the verdict. The court com- 
mitted no error in overruling the motion for a new trial. 
The sentence is not excessive in view of the offense. 

The judgment of the trial court should be, and is, 

AFFIRMED. 


ESTELLA B. FRICKEL, APPELLEE, V. LANCASTER COUNTY 
ET AL., APPELLANTS. 


FILED APRIL 26, 1927. No. 24804. 


1. Counties: HIGHWAYS: OBSTRUCTIONS: LIABILITY. A county 
cannot evade statutory liability for damages arising out of an 
obstruction in a highway by a plea that the repair of such 
highway at the point where the injury occurred has been dele- 
gated to another. 


CONSTRUCTION: CARE REQUIRED. A county 
cannot ae held to be an insurer of those who have occasion to 
use a county highway in process of repair. It is required to 
use such care as, under the circumstances, is reasonable and 
ordinary in its inspection of the highway and in the execution 
of such repairs as it finds necessary or undertakes to make, It 
is required to use reasonable and ordinary care to maintain the 
highways reasonably safe for the traveler using them while 
in the exercise of reasonable and ordinary care. 
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8. Negligence: PRoor. Where one injured in an accident was 
operated on for appendicitis about two months later and the 
only evidence that the injury was the proximate cause of the 
appendicitis was to the effect that there was a chance or a 
possibility that the accident caused the condition, all evidence 
relating to the appendicitis should be withdrawn from the 
consideration of the jury. Ultimate facts cannot be determined 
from mere conjecture. 


Evidence of subsequent repairs made or pre- 
caution taken after an accident or the infliction of an injury is 
not admissible to prove antecedent negligence. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Reversed. 


Elmer E. Ross, Dressler & Neely, Lester L. Dunn, Charles 
E. Matson, Max G. Towle and Farley Young, for appellants. 


O. B. Clark, contra. 


Heard before Goss, C. J., ROSE, DEAN, Day, Goon, 
THOMPSON AND EBERLY, JJ. 


Goss, C. J. 

Plaintiff had a verdict and judgment against Lancaster 
county and Central Contractors for $12,000 for personal in- 
juries. Both defendants appealed. 

On July 26, 1924, the county was constructing a state and 
federal-aid road on the state highway west of Lincoln be- 
tween Emerald and the west county line. Central Con- 
tractors, a copartnership, was doing the work under a writ- 
ten contract in which the county and the state by its de- 
partment of public works were the parties of the first part 
and the contractors were the parties of the second part. The 
evidence shows that the grading had been completed, at 
least at the place involved here, and the contractors were 
hauling and depositing the gravel in-piles, as dumped by 
trucks, on the north side, or shoulder, of the graded portion 
in the usual manner ready to be spread mechanically over 
the rest of the grade. They had first begun at the east 
‘end of the project, and had dumped gravel on the grade 
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from the end of pavement to the railroad viaduct. Then 
they began at the west end on the Seward county line and 
were dumping the gravel eastward to meet the point where 
they had left off on the eastern section. There was thus 
a gap of a mile or more between the west end of gravel at 
the viaduct and the east end of gravel on the part of the 
project where the accident occurred. On the roadway at 
this point there was left ample space for vehicles proceed- 
ing with ordinary care to meet and pass going east and 
west. Before daylight on the morning of the day named, 
the plaintiff, aged 21, and her husband, aged 22, having a 
vacation of two weeks, started from Lincoln by motorcycle 
on a trip to a point 207 miles distant in Kansas to visit 
relatives. They left Lincoln on West O street. Plaintiff 
was in a side-car at the right of the motorcycle and her hus- 
band was operating the vehicle. When they had gone about 
nine miles, the car ran into the piles of gravel and over- 
turned. In some way plaintiff’s hand was caught and in- 
jured and later two of her fingers were amputated. There 
was evidence that’she was in a comparatively early stage 
of pregnancy and suffered a miscarriage the next night 
after the accident. Evidence was admitted showing that 
eight weeks later she was operated on for appendicitis. 
Numerous errors are assigned and argued by the county 
and by the contractors separately, many of them applicable 
alike to both defendants, but we do not find it desirable nor 
necessary to list them all. They have to do chiefly with in- 
structions to the jury, and refusal to give instructions re- 
quested, and with alleged error in the admission of evidence. 
The county complains because the court overruled its de- 
murrer and because it refused both at the end of plaintiff’s 
evidence and at the end of all the evidence to instruct the 
jury to return a ‘directed verdict in its favor. Section 2746, 
Comp. St. 1922, makes a county liable for any special dam- 
ages happening to any person by means of insufficiency or 
want of repairs of a highway which the county is liable 
to keep in repair. Under section 8336 (the state highway 
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act) the county was required to maintain the road adequate- 
ly, and under section 8342 it had authority to close tempo- 
rarily to traffic any portion of the highway and give notice 
to the public by placing at the roadside signs stating that 
the road is closed to travel by order of the county board. 
The county is bound to use reasonable and ordinary care in 
maintaining and in repairing its highways. Its duty will 
not be extended by construction beyond the words and fair 
implications of this statutory liability. However, the 
county contends that, since it entrusted the work of grading 
and graveling to skilled and experienced contractors select- . 
ed with reasonable care and judgment, the county is not 
liable for the negligent acts of the contractors in failing to 
keep the road sufficiently in repair or to maintain sufficient 
barriers or warnings to protect those allowed to use the 
highway while the work is going on. In Sharp v. Chicago, 
B. & Q. R. Co., 110 Neb. 34, this court, in a discussion and 
application of section 2746, held that a county cannot evade 
statutory liability for damages by the plea that the repair 
and upkeep of the highway had been delegated to another. 
The same principle was involved in Saltzgaber v. Morrill 
County, 111 Neb. 392, and in King v. Douglas County, 114 
Neb. 477, and was decided adversely to the respective coun- 
ties involved. We find nothing in the facts here to warrant 
a departure from the rule announced in those cases. 

The defendant contractors also insist that they are exon- 
erated from liability because the county had assumed, by 
arrangement between the defendants, the responsibility of 
spreading the gravel and that the duty of the contractors 
ended when the gravel was deposited. The written proposal 
which ripened into the written contract and by the latter 
was expressly referred to and made a part of the contract 
was for “56,300 square yards gravel surfacing, in place, 
3 inches deep, 26 cents, $14,638.” The specifications which 
likewise were expressly made a part of the written contract 
contained provisions from which we excerpt: “The con- 
tractor shall provide and maintain proper guards, suitable 
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and efficient lights, and take all necessary precautions for 
the prevention of accidents;’ and “The contractor shall 
assume all responsibility in the event of accidents, either 
personal injuries or property damage, sustained by per- 
sons or property due to the carrying on of his work.” Un- 
der the specifications made part of the contract, it was the 
engagement between the county and state and the contract- 
ors that the county should spread the gravel for the con- 
tractors and be paid by the contractors for that work the 
sum of one and a half cents per square yard. In this speci- 
fication the parties agreed that the contract should be con- 
sidered fulfilled and final acceptance should be given by the 
state within 15 days after the spreading of the gravel. So 
it appears, first, that the contractors’ duty did not end with 
the depositing of the gravel, and, second, that as to t) 
spreading of the gravel the county was acting for and 
paid by the contractors. 

The defendants severally offer strong arguments why 
the case presented by plaintiff on the merits of the evidence 
should not have been submitted to the jury. While we 
might think that the general knowledge that roads in Ne- 
braska are under repair in the summer-time, that the fact 
that plaintiff had already on the morning in question 
‘passed over a part of this very project, that if the lights 
on the motorcycle were reflecting as the law requires and 
she was not keeping a lookout as ordinary care would dic- 
tate, that one driving or riding in the darkness is more 
liable to meet disaster than in the daylight, and such things 
might induce us if we were jurors not to have found for 
plaintiff, yet that was the province of the trial jury, as 
selected, and we cannot say that they should have been di- 
rected to return a verdict for the defendants or for either 
of them. 

The defendants allege error as to several of the instruc- 
tions given by the court, and because of the refusal to give 
instructions requested. The most serious complaint refers 
to the fifth instruction given by the court on its own mo- 


VoL. 115] JANUARY TERM, 1927. 511 


Fricke] v. Lancaster County. 


tion, wherein the court charged the jury: ‘That it was 
the duty of Lancaster county to keep the highways within 
the county in repair, fit and safe for the plaintiff to travel 
along as a passenger in the side-car occupied by her, and 
if you find that the county failed so to keep the road in re- 
pair, and that the plaintiff, while exercising ordinary care, 
was damaged by reason of such failure of the county, you 
will find for the plaintiff.” The county is a municipal unit 
and a governmental subdivision of the state. It is purely 
a creation of the legislature. It has no powers and it is 
charged with no duties save as those powers are granted to 
it, and as those duties are laid upon it, by the legislature. 
It was made possible for plaintiff to bring this action only 
by virtue of section 2746, heretofore referred to. The in- 
struction made the county an insurer of the fitness and 
safety of the road, and rendered it liable to any special 
damages the plaintiff suffered while riding on the road, 
provided she exercised ordinary care. The county cannot 
be held to be an insurer. Johnson County v. Carmen, 71 
Neb. 682; Peitzmieier v. Colfax County, 94 Neb. 675; Lyons 
v. Greeley County, 95 Neb. 104. While the act makes the 
county liable for the maintenance and repairs of a highway, 
it does not impose any new rules of evidence or of law, 
making its requirements as to the care or the manner of 
doing it any different in quality than imposed on those who 
use it; in other words, a county is required to use such 
care as, under the circumstances, is reasonable and ordi- 
nary in its inspection of the highway and in the execution 
of such repairs as it finds necessary or undertakes to make. 
It is required to use reasonable and ordinary care to main- 
tain the highways reasonably safe for the traveler using 
them while in the exercise of reasonable and ordinary care. 
Even if we felt at liberty to say that the contrast in this 
instruction as to the care required of the respective parties 
could be helped out and cured by other instructions to the 
jury, yet a search through the entire charge ‘to the jury 
is fruitless of any definition of any sort of care required 
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of defendants. It follows that the court erred when it im- 
posed on the county the duty to keep the highway fit and 
safe, whereas in contrast with that and in the same in- 
struction it imposed on the plaintiff the lesser duty’of or- 
dinary care. 

We might stop here, but there are other things in the 
case, a discussion of which may be helpful if the case be 
retried. In her amended petition the plaintiff set forth at 
length and with considerable particularity, as well as in 
general terms, her injuries, but did not name appendicitis 
as one of them. In the statement of the pleadings to the 
jury the court did not mention either appendicitis or the 
other injuries specifically, but grouped them in the general 
statement, ‘‘and says that she received serious and per- 
manent injuries for which she seeks recovery against the 
defendants.” On the trial, evidence as to the appendicitis 
was received and it was sought to connect it with the ac- 
‘cident, either directly as the proximate cause eight weeks 
before the operation, or indirectly through the miscarriage 
which occurred the next night after the accident. The 
doctor who amputated plaintiff’s fingers, and who operated 
for appendicitis, testified from his observance of the case 
and from his experience; and another doctor, called as an 
expert, testified in answer to hypothetical questions. Both 
were cross-examined. Neither was able to express a stead- 
fast opinion that the appendicitis was caused either by the 
trauma or by the miscarriage. The first doctor, at one 
point, stated: ““‘Whether the appendicitis naturally followed 
the injury, or didn’t, I couldn’t state. I say that it could 
have caused it and no question but what it contributed 1o 
it, but whether it caused it I couldn’t say.”’ That is the only 
expression of anything approaching positive opinion in the 
testimony of either doctor that either the accident or the 
miscarriage caused the appendicitis. The evidence of both 
is sprinkled with answers, as to whether the accident caused 
the appendicitis, to the effect that there was “just a possi- 
bility,” that it was “possible,” that “there is a chance,” 


. 
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that “the inflammation of the appendix might have been the 
sequel to the injury.” The ultimate fact and the ultimate 
opinion were thus left as pure matters of conjecture. In 
this state of the evidence the court was requested and re- 
fused to give the jury a tendered instruction to the effect 
that the evidence was insufficient to show that the appendi- 
citis was proximately caused by the accident and that the 
jury should not allow anything on account of appendicitis. 
So the jury were left to consider this element and to fix the 
damages for appendicitis along with the other “bodily in- 
juries to the plaintiff, together with physical and mental 
pain and suffering,” as the jury were charged in the in- 
structions on the measure of damages. We are of the opin- 
ion that there was no sufficient evidence connecting the ac- 
cident as a proximate cause with the appendicitis, that it 
should not have been left to the jury on evidence of chance, 
possibility, or conjecture, and that the failure to withdraw 
it was prejudicial error. 

On the trial the court permitted a witness, over objec- 
tion, to testify that, on Sunday evening after the accident, 
which happened on Saturday morning, she saw a road pa- 
trolman place a red lantern at the end of the dumped gravel. 
This testimony should not have been admitted. Evidence 
of subsequent repairs made or precaution taken after an 
accident or the infliction of an injury is not admissible to 
prove antecedent negligence. Pribbeno v. Chicago, B. & Q. 
R. Co., 81 Neb. 657 (citing cases) ; Tankersley v. Lincoln 
Traction Co., 101 Neb. 578. 

Considerable space in the briefs is devoted to the charge 
that plaintiff’s counsel went beyond proper limits in bring- 
ing before the jury the supposed relations of defendants 
with an indemnifying insurance company. We find on ex- 
amination that as to much of the conduct complained of the 
defendants have either waived their objections in certain 
matters or have not properly protected themselves so as 
to take advantage of the error claimed. But several in-. 
stances remain where they have saved exceptions which, 
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under the rules of evidence obtaining in most jurisdictions, 
would have been available to the defendants here. Since 
this case was tried, but before the writer came to this bench, 
our court, by a majority, with three judges dissenting, an- 
nounced as a rule of practice for all courts in this juris- 
diction the following, as shown in the syllabus of Jessup v. 
Davis, ante, p. 1: 

‘Where a plaintiff in a personal injury action seeks by 
appropriate interrogatories on the cross-examination to 
discover whether the defendant is indemnified from loss by 
an insurance company, it is error for the court to sustain 
an objection to. interrogatories which tend to develop the 
fact on that question.’ Miller v. Central Taxi Co., 110 Neb. 
306, reaffirmed and promulgated as a rule of practice.” 

That rule is of course binding on us.in review of the 
instant case; but there is no purpose on the part of the court 
to extend the rule in any respect beyond its literal meaning 
and beyond the proper implications to be drawn from its 
words. It does not give license to parties, attorneys, or 
witnesses, in the trial of a cause, to go beyond the limits 
of good faith and that spirit of fair and honest inquiry 
which is so often glorified as one of our national heritages; 
and it is the office of the trial judges to see that, as long 
as this rule remains in force, these principles are practiced. 
We will not say that the conduct of this case in respect of 
the insurance, duly preserved and here for review, was such 
as to violate the above rule, but there was some not so pre- 
served that was dangerously near, if not over, the edge of 
error. 

For the reasons given, the judgment of the trial court 
is reversed and the cause remanded for a new trial. 


REVERSED. 


RosE, J., concurring in part. 

T concur in the reversal on account of the errors pointed 
out in the opinion, but I do not think the failure to give 
warning of the gap between the two lines of gravel on the 
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roadside or the failure to put lights or guards at the ends 
of the gap was evidence of actionable negligence. At the 
place of the accident the highway was in a safe condition 
for travel. There was plenty of room to pass. The gravel 
at the end of the gap was no more dangerous than a bank 
of the same height at any bend in a road, a condition with 
which all travelers on public highways generally are famil- 
iar. Plaintiff and her husband passed a similar line of 
gravel without mishap. They knew that the road was being 
surfaced with gravel, that gravel was placed on the road- 
side for that purpose, and that time for surfacing was re- 
quired. Knowing that the road was being improved, there 
was no right to assume that the improvement and work 
ended at the end of a line of gravel or at the gap. I am 
of the opinion there was no evidence of actionable negli- 
gence on the part of defendants. 


ANDREW P. MORAN, APPELLANT, V. OTOE COUNTY NATIONAL 
BANK ET AL., APPELLEES. 
ANDREW P. MORAN, APPELLANT, V. JOHN D. STOCKER, 
APPELLEE. 


FILED APRIL 26, 1927. No. 25729. 


1. Fixtures: REMOVAL. Where fixtures are erected upon and at- 
tached to leased real property, by a tenant or other person 
rightfully there, for a specific use connected with the occupancy 
during the leasehold term, and without any contrary agreement, 
express or implied, they may be removed by the tenant, or by 
those lawfully claiming under him, or by another rightfully 
there, during the term of the tenancy, provided the severance 
ean be accomplished without injury to the landlord’s freehold. 


: The owner of the real estate, from which the 
assignee of a valid chattel mortgage executed by a tenant or 
by one rightfully in occupancy, covering movable fixtures placed 
on said real estate, seeks to remove such fixtures after taking 
possession of them for the purpose of foreclosing his chattel 
mortgage, cannot interpose objections that may be made only 
by the mortgagor at the time of the foreclosure, when the owner 
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of the rea] estate has no legal or equitable interest in such 
chattels and the mortgagor has consented to the removal. 


3. Affirmance. On a trial de novo, held that the decree of the dis- 
trict court was right. 


APPEAL from the district court for Otoe county: JAMES 
T. BEGLEY, JUDGE. Affirmed. 


D. W. Livingston, for appellant. 
Pitzer & Tyler, contra. 


Heard before Goss, C. J., ROSE, DAY, Goop, EBERLY and 
THOMPSON, JJ. 


Goss, C. J. 

This involves two equity suits in which plaintiff sought 
injunctions. The cases were consolidated and tried together 
in the district court. From decrees against him, the plain- 
tiff appeals. The cases were argued and submitted together 
here. The appellant here was plaintiff below and will be 
referred to as plaintiff. The appellees will be referred to 
as defendants. 

Plaintiff owns half a lot in Nebraska City on which was 
located a building erected for business purposes. In 1925 
it was remodeled by the owner for use as a gas filling sta- 
tion and leased in writing for three years from June 1, 
1925, to A. K. McPherson and H. A. Risk at a rental of 
$100 a month, payable monthly in advance. The lessees 
were partners. When they were let into possession, the 
necessary pumps, tanks and filling station equipment were 
placed on the property for their use by W. L. Peterson, 
an agent for an oil company, from whom the lessees pur- 
chased supplies. In November, 1925, the lessees sold their 
business and equipment to Peterson and he entered and 
operated the business until the restraining order was 
served. The evidence shows that plaintiff was asked by 
McPherson and Risk to give a lease to Peterson, and orally 
assented, but such lease was never given; that Peterson, 
however, paid the rental thereafter, but plaintiff made out 
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the receipts in favor of McPherson and Risk and delivered 
‘them to Peterson; and that McPherson, Risk and plaintiff 
all recognized that the McPherson and Risk lease was in 
force until the commencement of the litigation. We find 
from the evidence that Peterson’s occupancy was lawful and 
with the knowledge and consent of plaintiff. 

On February 4, 1926, to secure his indebtedness to the 
bank, Peterson gave to Otoe County National Bank a $3,000 
chattel mortgage, which was duly recorded, covering the 
fixtures installed by him and the personal property he had 
previously purchased from McPherson and Risk, all being 
in the filling station then and at the time of the trial. The 
last of the debt secured was due August 4, 1926, and has 
not been paid. On October 7, 1926, the chattel mortgage 
‘was sold and assigned to the defendant Stocker, in whose 
behalf his written demand for the possession of the mort- 
gaged items for the purpose of foreclosure was made on 
Peterson at the filling station. Peterson gave his consent, 
McPherson and Risk expressly consented to the entry, pos- 
session was taken and, it being impracticable to remove 
the items that day, the station was temporarily closed. This 
action was brought by plaintiff the next day to enjoin the 
defendant from removing the fixtures and from interfering 
with plaintiff’s use and enjoyment of the premises. Issues 
were joined and the trial resulted in favor of defendant 
Stocker and in a dismissal of all other defendants. On 
October 11, 1926, another suit was filed by plaintiff against 
defendant Stocker only. The pleadings are substantially 
the same, and, on trial of both cases together, this also re- 
sulted in a decree against plaintiff and in favor of defend- 
ant John D. Stocker. 

Plaintiff properly states the questions to be decided: 
(1) Were the fixtures and equipment on plaintiff’s premises 
and sought to be removed by the defendant Stocker remov- 
able fixtures, or were they a part of the realty? (2) Has 
the defendant Stocker a valid chattel mortgage upon said 
property? 
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The first case cited by plaintiff on the question of remov- 
able fixtures and the right to remove, and the only Nebraska 
case cited by him on that point, is Stevens v. Burnham, 62 
Neb. 672. All that was declared in that case was the fact 
that there was no evidence that the barn involved was a 
removable structure, and the announcement of the propo- 
sition of law, supported by the citation of four earlier cases, 
that the right of a tenant, or of those claiming under him, 
to remove a trade or agricultural fixture expires with the 
tenancy. Plaintiff argues that chattels permanently affixed 
to realty, especially when adapted to a specific use, become 
a part of the realty and the property of the owner so that 
they may not be severed or removed. That may be true 
under certain circumstances, but the mere fact of fixation 
and adaptation does not furnish the test for all cases, nor 
for the one under consideration. This court has repeatedly 
held that fixtures erected by a tenant, which can be re- 
moved without material injury to the premises, may be re- 
moved by the tenant during his term. Lanphere v. Lowe, 
8 Neb. 131; Fenimore v. White, 78 Neb. 520; Ogden v. Gar- 
rison, 82 Neb. 302. Where an owner of real estate instruct- 
ed an agent to sell it for a fixed price, the agent so sold it; 
the purchaser, without a written contract, or the payment 
of any money, took possession pending the execution of the 
deed and began the erection of a house, but the owner re- 
pudiated the sale and took possession of the building con- 
structed by the purchaser; held, that the purchaser was 
not divested of his title to the building, he being in no de- 
fault, and having constructed the building in good faith, 
and that he could maintain replevin therefor. Waters v. 
Reuber, 16 Neb. 99. The question of the character of a 
steam heating plant, whether a permanent fixture or per- 
sonal property which may be removed by a tenant during 
his term, is one of mixed law and fact, and the finding of 
the court upon that question, when based on fairly conflict- 
ing evidence, will not be disturbed. President and Directors 
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of Ins. Co. of North America v. Buckstaff, 3 Neb. (Unof.) 
632. 

We find that not only the weight of authority generally 
but our own decisions specifically conclude us on the ques- 
tion; and that where fixtures are erected upon or attached 
to leased real property, by a tenant or other person right- 
fully there, for a specific use concerned with the occupancy 
during the leasehold term, and without any contrary agree- 
ment expressed or implied, they may be removed by the 
tenant, or by those lawfully claiming under him, during his 
term, provided the severance can be accomplished without 
injury to the freehold of the landlord. 

As to whether the items involved can be removed without 
damage to the owner’s estate, we find, on reading the evi- 
dence, which it would serve no useful purpose to recapitu- 
late, that the property described includes many articles 
not affixed to the land at all; and that the testimony of prac- 
tical and expert witnesses leads to the inevitable conclusion 
upon which the trial court based the decrees, namely, that 
the storage tanks, pumps and other attached fixtures were 
so installed that they may be removed without damage to 
appellant’s real estate. 

The remaining contention of appellant involves his claims 
that the defendant Stocker has not shown that he has a 
valid chattel mortgage, because he failed to prove an assign- 
ment to him of the notes secured thereby, and because he 
failed to prove that no proceedings at law to collect the 
debt were had before starting foreclosure. 

Really, these are questions which appellant is not in a 
position to raise, for, as we have decided, he has no legal 
interest in the removable fixtures and, therefore, is not con- 
cerned as to the validity of the chattel mortgage covering 
them. The evidence shows that Peterson, the owner and 
mortgagor of the fixtures, acceded to the written demand 
of John D. Stocker, as assignee of the mortgage, for posses- 
sion of the chattels for the purpose of foreclosure and in 
writing gave him express permission to remove them for 
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that purpose. In neither suit involved here does the de- 
fendant John D. Stocker plead or pray fora foreclosure 
of his chattel mortgage; all he asks is restitution of posses- 
sion on the ground that he has a lien on the articles by rea- 
son of his assignment of Peterson’s chattel mortgage. It 
will be time enough to consider whether the debt or notes 
should be specifically assigned to him, or whether he has 
proceeded at law as conditions precedent to a valid fore- 
closure, when he gets possession of the mortgaged chattels 
and proceeds to foreclose. 

We conclude that the several findings of fact, conclusions 
of law and decrees of the trial court were right. They 
should be, and are, 

AFFIRMED. 


PAINE-FISHBURN GRANITE COMPANY, APPELLANT, V. FRED 
REYNOLDSON, APPELLEE. 


FineED APRIL 26, 1927. No. 24585. 


1. Contracts: REFORMATION: BURDEN OF PRoor. In a proceeding 
to reform a contract on the ground of mutual mistake, the 
burden of proof is on the party interposing that plea. 


2. PREPONDERANCE OF EVIDENCE. A preponder- 
ance of evidence sufficient to justify reformation of a written 
instrument requires proof that is clear, convincing and satis- 
ager 

3. MIsTaAKE. A mistake for which a written 
ineivamment will be reformed must be mutual, 

4. : Mutua MIsTAKe. A mutual mistake is one 
common to both parties, each laboring under the same mis- 
conception. 

5. : INSUFFICIENCY OF EVIDENCE. In an action on 


a written instrument, a plea by defendant to reform it on the 
ground of mutual mistake, the evidence outlined in the opinion 
held insufficient to establish the mutuality essential to reforma- 
tion. 


APPEAL from the district court for Boone county: FRED- 
ERICK W. BUTTON, JUDGE. Reversed, and judgment entered 
for plaintiff. 


VoL. 115] JANUARY TERM, 1927. 521 
Paine-Fishburn Granite Co. v. Reynoldson. 


Brown & Dibble and Vail & Flory, for appellant. 
Albert & Wagner and W. J. Donahue, contra. 


“ Heard before Goss, C. J., ROSE, DEAN, DAY, GOop, 
THOMPSON and EBERLY, JJ. 


Rose, J. 

This is an action by the Paine-Fishburn Granite Com- 
pany of Grand Island, plaintiff, to recover from Fred Rey- 
noldson of Albion, defendant, $1,800, the purchase price of 

.a granite monument and three granite markers ordered by 
defendant in writing April 20, 1921, and subsequently 
erected on the Reynoldson lots in Albion cemetery. Plain- 
tiff furnished the memorials as ordered, but the purchase 
price has never been paid. The only defense to the suit is 
stated in a plea for the reformation of the contract of pur- 
chase on the ground that by inadvertence and mutual mis- 
take defendant signed the order for the monument and 
markers in his individual name, “Fred Reynoldson,” in- 
stead of ‘Fred Reynoldson, as administrator of the estate 
of Charles Reynoldson, deceased.’”’ The substance of the de- 
fense is that the memorials were purchased and furnished 
for decedent’s estate and not for defendant individually. 
The issues of fact were raised by defendant’s answer and’ 
a general denial by plaintiff and were tried to the district 
court as a suit in equity. From a decree reforming the 
contract and dismissing the suit, plaintiff appealed. 

The appeal presents the cause for trial de novo, and a 
proper solution of the question at issue depends on the evi- 
dence. The controversy between the parties does not in- 
volve reasonableness of the purchase price or fraud or fail- 
ure on the part of plaintiff to furnish the memorials exactly 
as ordered. 

In a proceeding to reform a contract on the ground of 
mutual mistake, the burden of proof is on the party inter- 
posing that plea. 

A preponderance of evidence sufficient to justify reforma- 
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tion of a written instrument requires proof that is “clear, 
convincing and satisfactory.” 

Where mutual mistake was the ground of equitable re- 
lief, one opinion goes so far as to quote with approval the 
following: 

“In each case the burden rests upon the moving party of 
overcoming the strong presumption arising from the terms 
of a written instrument. If the proofs are doubtful and un- 
satisfactory, if there is a failure to overcome this presump- 
tion by testimony entirely plain and convincing beyond rea- 
sonable controversy, the writing will be held to express cor- 
rectly the intention of the parties.””’ Home Fire Ins. Co. v. 
Wood, 50 Neb. 381. 

According to the law announced in that case the mis- 
take must be mutual, not limited to one party. Within the 
meaning of the rules in equity, “A mutual mistake is one 
which is reciprocal and common to both parties, where each 
alike labors under the same misconception in respect to the 
terms of the written instrument, and sometimes of the 
agreement itself.” 23 R. C. L. 328, sec. 20. 

In the present record there is convincing testimony that 
defendant, in contracting for the memorials and in signing 
the order for them, intended to bind the estate of his de- 
ceased brother for payment of the purchase price, instead 
of himself individually, and that he thought plaintiff had 
the same understanding of the capacity in which he acted 
when he subscribed his own name to the order, instead of 
“Fred Reynoldson, as administrator of the estate of Charles 
Reynoldson, deceased.” 

In addition to testimony of the chavacter outlined, how- 
ever, the burden was on defendant to prove that plaintiff 
also labored under the same mistake in respect to the ca- 
pacity in which defendant acted when he signed the order. 
On the issue of mutuality, affirmative evidence that plain- 
tiff understood defendant acted in a representative capacity 
alone is far from satisfactory. The order was solicited by 
A. M. Adams, who induced defendant to look at the monu- 
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ments in plaintiff’s place of business at Grand Island, where 
the selection was subsequently made and the contract exe- 
cuted. Though defendant indicated in preliminary con- 
versations that he would not buy a monument on his own 
account, and that he wanted to pay for it in whole or in 
part, if ordered, out of his brother’s estate, Adams did not 
assume or exercise authority to pass on the financial stand- 
ing of a purchaser or to extend credit to any one for the 
purchase price, and so stated. Adams and defendant met 
the president and vice-president of plaintiff at Grand Island 
April 20, 1921. Defendant there repeated to those corpo- 
rate officers his intention to make the purchase, in whole or 
in part, a charge against decedent’s estate, and it is fair 
to infer that plaintiff indicated a willingness to file its claim 
in the county court. Afterward Adams prepared and de- 
fendant signed the order. At the same time and as part of 
the same transaction, defendant signed also in his own 
name a paper containing the data for three markers, one 
each for his father, mother, and brother Charles, all de- 
ceased. Adams testified he was told by defendant that the 
latter wanted the monument for the relatives named. The 
vice-president of plaintiff testified: 

“T told Reynoldson at that time that we would file a 
claim, and if it was paid out of the estate that was their 
affair, but, if it wag not, of course we would have to look 
to him for it, and we agreed to file the claim and we fixed 
up the claim and filed it.” 

The claim was never submitted to the county court for 
allowance and was withdrawn. There is testimony by the 
same witness to the following effect: Defendant said he 
wanted the estate to help him pay for the monument and 
the markers. He was told that, when plaintiff files a claim 
against an estate, the lettering on the memorial awaits the 
action of the court. Defendant signed the order personally 
and said he would be responsible for it. It was the duty of 
the vice-president to pass on the financial credit involved 
in the transaction. He did not rely on the estate, but took 
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the order for defendant and promptly procured a financial 
report showing that the latter’s debt-paying reputation was 
good, that his manner of doing business was prompt, and 
that his estimated net worth was $100,000. Plaintiff relied 
on defendant and the financial report. The written instru- 
ment was evidence that former negotiations were merged 
therein and that defendant acted for himself alone. The 
foregoing is a mere summary of evidence on behalf of plain- 
tiff. 
In addition to evidence of the character outlined, there 
~is a fair inference from circumstances that plaintiff under- 
stood defendant’s assurance of payment to relate to his 
own debt, and not to a technical guaranty that the purchase 
price would be paid out of the estate of decedent. There 
were two acting administrators of decedent’s estate, and 
one of them took no part in the ordering of the monument. 
It bears in large letters the inscription ‘“Reynoldson” and 
stands on the family plot in the cemetery, where, with an 
additional marker, it may in the future be considered a 
monument for defendant as well as for his brother and par- 
ents. The allowance for so large a claim against the estate 
was questioned in advance by plaintiff, notwithstanding 
a willingness to file one at the request of defendant. A 
capable financial manager of a business would naturally 
hesitate to hazard $1,800 on the court’s approval of such 
a claim under the circumstances disclosed. It seems clear 
from the oral testimony and from the inference arising 
from surrounding circumstances that plaintiff did not labor 
under the same mistake or misconception of defendant in 
respect to the capacity in which he acted when signing the 
order for the monument and markers. Mutuality of de- 
fendant’s mistake, therefore, was not shown by clear, con- 
vincing and satisfactory evidence. In this view of the rec- 
ord, defendant failed to establish his plea for a reformation 
of the instrument in controversy. 
The former judgment of affirmance is vacated. The 
judgment of the district court cannot be permitted to stand 
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and is reversed. Rather than prolong the litigation by re- 
manding the cause for a new trial, a judgment in favor 
of plaintiff will be entered in this court and the cause will 
be remanded for the purpose of carrying it into effect. The 
order signed by defendant contains the following provi- 
sion: 

“Tf this contract is not paid for when the monument is 
erected in the cemetery it will then bear ten per cent. in- 
terest per annum from the date of such delivery until the 
same is fully paid.” 

Plaintiff did not plead nor prove the date of delivery. 
With the record in that condition, interest will be allowed 
from July 15, 1924, the date on which the petition was filed. 
For the principal and annual interest from that date at the 
rate of 10 per cent. on $1,800 until the final decision herein, 
judgment will be entered. 


REVERSED, AND JUDGMENT ENTERED FOR PLAINTIFF. 


SAVILLA BRADFORD PETTIS ET AL., APPELLANTS, Vv. ALPHA 
ALPHA CHAPTER OF PHI BETA PI ET AL., APPELLEES. 


FILED APRIL 26, 1927. No. 25722. 


1. Constitutional Law: .PoLicE Power. ‘The police power, as such, 
is not confined within the circumscription of precedents, resting 
upon past conditions which do not cover and control present- 
day conditions obviously calling for revised regulations to pro- 
mote the health, safety, morals, or general welfare of the public, 
and as a commonwealth develops politically, economically, and 
socially, the police power likewise develops, within reason, to 
meet the changed and changing conditions, and what was at one 
time regarded as an improper exercise of the -police power may 
now, because of changed living conditions, be recognized as a 
legitimate exercise of that power.” Miller v. Board of Public 
Works, 195 Cal. 477. 

“PUBLIC WELFARE.” In the development of our civic 

life, the definition of “ public welfare” has also developed until 

it has been held to bring within its purview regulations for the 
promotion of economic welfare and public convenience. 
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PoLicE Power. The police power is inherent in the 
effective conduct and maintenance of government and is to be 
upheld, even though’ the regulation affects adversely property 
rights of some individual. City of Aurora v. Burns, 319 Ill. 84. 

4. Municipal Corporations: ZONING ORDINANCES: INTERFERENCE BY 
Courts. “If considerations of public health, safety, comfort, 
or general welfare could have justified zoning ordinance, the 
court must assume that they did justify it, and cannot take 
issue with the city council.” State v. City of New Orleans, 
154 La. 271. 

5. Constitutional Law: PoLice Power. The police power extends 
to all the great public needs. “It may be put forth in aid of 
what is sanctioned by usage, or held by the prevailing morality 
or strong and preponderant opinion to be greatly and immedi- 
ately necessary to the public welfare.” Noble State Bank vw. 
Haskell, 219 U. S. 104. 

6. Municipal Corporations: PoLice Power. The right of the legis- 
lature to clothe the city with power to adopt a zoning ordinance 
is derived from that undefined branch of government known as 
the police power, which by some writers is said to bear the 
same relation to the municipality that the principle of self- 
defense bears to the individual. 

7. Constitutional Law. “While the meaning of constitutional guar- 
anties never varies, the scope of their application must expand 
or contract to meet new and different conditions.” Village of 
Euclid v. Ambler Realty Co., 272 U. S. 365. 

8. Municipal Corporations: ZONING ORDINANCES. “If the validity 
of legislative classification for zoning purposes be fairly debat- 
able, the legislative judgment must be allowed ‘to control.” Vil- 
lage of Euclid v. Ambler Realty Co., 272 U. S. 365. 

VaLiwity. Zoning law, drawn in general 

terms and providing reasonable margin to secure effective en- 

forcement, will not be held invalid because individual cases 
may turn out to be innocuous in themselves. Village of Euclid 

v. Ambler Realty Co., 272 U.S. 365. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Reversed, with directions. 


Kennedy, Holland, DeLacy & McLaughlin, John F. Mo- 
riarty and Dana B. Van Dusen, for appellants. 


Stout, Rose, Wells & Martin, contra. 
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Heard before Goss, C. J., DEAN, Day, Goop, THOMPSON 
and EBERLY, JJ. ; 


DEAN, J. 

Omaha is a city of metropolitan class and has a pop- 
ulation of upwards of 200,000 inhabitants. January 23, 
1924, by appropriate prior proceedings by the city author- 
ities, a comprehensive zoning ordinance which included the 
entire city within its scope, and which had theretofore been 
recently adopted, became of full force and effect. See sec- 
tions 3611-3623, Comp. St. 1922. The city zoning districts 
are designated ‘‘A,” “B,” ‘“C,” “D,”’ and “E,” districts, re- 
spectively. 

A Greek letter society, namely, the Alpha Alpha chapter 
of Phi Beta Pi, hereinafter called the fraternity, on June 1, 
1926, or almost two and a half years after the zoning ordi- 
nance became operative, sought to establish a chapter house 
in the “A” residence district as a rooming house for 20 or 
‘ 30 young men, students of the Creighton University of 
Omaha. To this end the fraternity bought a suitably large 
residence property, on the last above date, from Mrs. Kath- 
erine C. Allison for $25,000, and of this sum $6,000 was paid 
at the time and a $19,000 mortgage was given by the vendee 
fraternity to the vendor to secure the unpaid remainder. 
July 31, 1926, Mrs. Savilla Bradford Pettis, Mrs. Minnie 
L. Higgins, and Mrs. Alice Kountze, plaintiffs, alleging cer- 
tain financial interests, as owners of three valuable resi- 
dence properties in the “A” district, in which they respec- 
tively resided, joined in bringing this injunction suit in 
Douglas county for the enforcement, against the fraternity, 
of a certain restrictive provision in the ‘‘A” zoning district 
section of the ordinance, which will be more fully noticed 
later. Plaintiffs prayed that the “defendant fraternity and 
each and every one” of its members be enjoined from mov- 
ing into the house as roomers or lodgers therein, “or from 
leasing and renting said house as a fraternity house or a 
lodging and rooming house,” and from letting the rooms 
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for such purpose. On the same day that plaintiffs’ petition 
was filed, a city ordinance being involved, the city of 
Omaha, hereinafter called the city, filed a petition of in- 
tervention and therein prayed for substantially the same 
relief as that prayed for by plaintiffs, and for such other, 
further and different relief as equity and justice may re- 
quire. For convenience, the above named plaintiffs and the 
city, unless otherwise respectively designated, may herein- 
after be called plaintiffs. October 18, 1926, the trial court 
found in favor both of the fraternity and the intervening 
defendant Mrs. Allison. Plaintiffs appealed from the judg- 
ment of the district court. 

Following is section 2 of the 1924 zoning ordinance, No. 
11989, so far as applicable here: 

“Use District Regulations. In order to regulate and re- 
strict the location of trades and industries and the location 
of buildings erected or altered for specified uses, the city of 
Omaha is hereby divided into ‘use districts,’ of which there 
shall be five, known as: ‘A’—residence district, ‘B’—resi- 
dence district, ‘C’—commercial district, ‘D’——-industrial dis- 
trict, ‘E’—unrestricted district. * * * Except as herein- 
after provided, no building shall be erected or structurally 
altered, nor shall any building or premises be used for any 
purpose other than is permitted in the use district in which 
such building or premises is located.” 

Section 8 of the ordinance, so far as applicable here, 
contains the following provisions which relate more partic- 
ularly to the residence district in which the house in suit 
is situate: 

“In the ‘A’ residence district no building or premises 
shall be used and no building shall be hereafter erected or 
altered, unless otherwise provided in this ordinance, except 
for one or more of the following uses: 1. One and two- 
family dwellings. 2. Churches. 3. Schools, elementary and 
high. 4. Libraries, museums, parks, playgrounds, branch 
telephone exchanges and community buildings owned and 
controlled by the municipality. 5. Farming and truck gar- 
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dening. 6. Hospitals or institutions of an educational, 
philanthropic or eleemosynary nature. 7. Accessory build- 
ings * * * including one private garage when located not 
less than sixty (60) feet from the front line or within or 
attached to the dwelling. * * * 8. Uses customarily inci- 
dent to any of the above uses when located on the same lot 
and not involving the conduct of a business; including home 
occupation not involving the conduct of a business on the 
premises,” and so on. 

Counsel for defendants contend that the ‘“‘A” district is 
not in fact a “strictly private residential district.” Very 
true. But it is not shown that any of the buildings referred 
to were established therein after the ordinance became ef- 
fective. They also argue that Mrs. Allison “had and has 
a right to sell” the property to the fraternity ‘for its ex- 
clusive residential use as a family” within the meaning of 
the city ordinance. The ordinance, however, does not ap- 
pear to uphold counsel’s construction of the word “family” 
as used in the above cited “A” residence district section. 
Has it come to pass that a company of approximately 20 or 
30 unrelated young fraternity men can properly come 
within the generally accepted meaning of the social unit 
which is designated as a family? We do not think so. And 
counsel’s contention in respect of the “family rights” fea- 
ture of the defendant fraternity is plainly negatived by the 
express provision that “fraternities,” and other designated 
occupants as well, may be installed under the “B” section 
of the ordinance. Clearly the fraternity is confined to the 
“B” section. 

Plaintiffs point out that, if the judgment of the trial 
court is sustained, the students will lodge in the Allison 
house and be served with two meals each day. And, of 
course, from time to time more room will be added to ac- 
commodate the future influx of students in attendance at 
a large, influential and rapidly growing university. Plain- 
tiffs also contend that such use of the house “will cause 
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confusion on account of the numbers living in said house; 
will depreciate the value of the plaintiffs’ property, and 
other property in the neighborhood; will cause confusion 
because of the presence of automobiles owned by members 
of said fraternity and, because of the proximity of the 
plaintiffs, the first named plaintiff being within 20 feet 
of said house, and the others being immediately across the 
street therefrom, plaintiffs will be specially damaged” by 
reason of its proximity. It is shown that “these three 
homes are all of the value of over $50,000 each, and are 
typical of the district,’ and that many like residences will 
be greatly depreciated in value in the event that the defend- 
ants prevail in this suit. 

Plaintiffs gladly concede in the brief that the proposed 
young men occupants of the defendant fraternity house 
are high-class and well-behaved in their demeanor. But 
it will be presumed that they are not different from an 
equal number of young men students in somewhat similar 
situations at other seats of learning. Hannan v. Harper, 
189 Wis. 588, is a case arising in Milwaukee wherein the 
court made this observation: ‘The occupancy of the upper 
flat of the dwelling house as headquarters and clubrooms of 
a college fraternity amounts to a constructive eviction of 
the tenant of the lower flat and a breach of an implied 
covenant for quiet enjoyment, entitling the tenant to an 
injunction to restrain such breach.” And in the state- 
ment of facts, speaking of college students generally, the 
court observes that it is a matter of common knowledge 
and well established that groups of students are for the 
most part exuberant, boisterous, and hilarious, and that 
they do not ordinarily keep regular hours and are addicted 
to the use and abuse of vibrant and sonorous musical in- 
struments. 

It is to be borne in mind that the record does not pre- 
sent a case wherein a litigant is seeking to maintain a 
right of occupancy within a zoning district, which accrued 
before the ordinance became effective. Defendants were 
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not deceived in the premises. They knew, or were charged 
with knowledge, of the adoption of the zoning ordinance 
for more than two years before the house was purchased 
or a move was made to establish a “fraternity” residence 
within the confines of the “A” residence district. There is, 
of course, some difference of opinion and some conflict in 
respect of the subject under discussion here. But the courts 
generally agree that city zoning is based, in part, on the 
application of the police power to each individual situa- 
tion. Counsel for the city of Omaha point out that the 
Omaha city planning commission consulted with experts 
on zoning propositions, and that the commission and the 
city counsel held public hearings, and that in pursuance of 
the recommendation of the city planning commission, and 
as an outgrowth of the public hearings, the city enacted 
the city zoning ordinance in suit. See sections 3611-3623, 
Comp. St. 1922. 

In a zoning case decided in 1925, the question of the po- 
lice power as relating thereto, is discussed at length, and 
the court, in an unusually instructive opinion, say: 

“The police power, as such, is not confined within the 
circumscription of precedents, resting upon past condi- 
tions which do not cover and control present-day conditions 
obviously calling for revised regulations to promote the 
health, safety, morals, or general welfare of the public, and 
as a commonwealth develops politically, economically, and 
socially, the police power likewise develops, within reason, 
to meet the changed and changing conditions, and what was 
at one time regarded as an improper exercise of the police 
power may now, because of changed living conditions, be 
recognized as a legitimate exercise of that power. In its 
inception the police power was closely concerned with the 
public peace, safety, morals, and health, without specific 
regard for the general welfare, but the increasing com- 
plexity of our civilization and institutions later gave rise to 
cases wherein the promotion of the public welfare was held 
by the courts to be a legitimate object for the exercise of 


532 NEBRASKA REPORTS. [VoL. 115 
Pettis v. Alpha Alpha Chapter of Phi Beta Pi. 


the police power, and as our civic life has developed, so has 
the definition of ‘public welfare,’ until it has been held to 
embrace regulations to promote the economic welfare, pub- 
lic convenience and general prosperity of the community.” 
Miller v. Board of Public Works‘, 195 Cal. 477. 

In City of Aurora v. Burns, 319 Ill. 84, the court held 
to the basic principle that the police power is inherent in 
the effective conduct and maintenance of government and 
is to be upheld even though the regulation affects adversely 
property rights of some individual. And in State v. City of 
New Orleans, 154 La. 271, it was held: “If considerations 
of public health, safety, comfort, or general welfare could 
have justified zoning ordinance, the court must assume that 
they did justify it, and cannot take issue with the city 
council.” In Noble State Bank v. Haskell, 219 U. S. 104, Mr. 
Justice Holmes observed: “It may be said in a general way 
that the police power extends to all the great public needs. 
* * * Tt may be put forth in aid of what is sanctioned by 
usage, or held. by the prevailing morality or strong and 
preponderant opinion to be greatly and immediately nec- 
essary to the public welfare.” 

Barrett v. Rickard, 85 Neb. 769, has to do with the estab- 
lishment of an excise ordinance, and it was there held: 
“The right of the legislature to clothe the city with power 
to adopt the rule in question is derived from that undefined 
branch of government known as the police power, which 
by some writers is said to bear the same relation to the 
municipality that the principle of self-defense bears to the 
individual.” 

Defendants cite White’s Appeal, 287 Pa. St. 259. It ap- 
pears that White converted an open front porch into a 
room, and in so doing he violated the prescribed setback 
line of a zoning ordinance. The Pittsburgh city officials 
ordered the removal of the porch. The common pleas court 
held for the city, but the supreme court, on appeal, re- 
versed the judgment and held, in substance, that the porch, 
whether open or closed, was neither offensive to the eye 
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nor a source of sickness, nor did it materially increase or 
decrease the fire hazards. We are not convinced that the 
above case is in point. 

State v. Edgecomb, 108 Neb. 859, 27 A. L. R. 487, is also 
cited by defendants, but we do not think it is applicable 
here. The Edgecomb case is one of first impression here, 
and is a comparatively early decision in city zoning litiga- 
tion, and it dealt with only one feature of the Omaha zon- 
ing ordinance then in effect. Under the surrounding facts 
and the environment there involved, it was held that, to 
confine the relator to the use of 25 per cent. of its lots 
area, as the ordinance then prescribed, was so restrictive 
as to be an unreasonable exercise of the power granted by 
the legislature. The judgment of the trial court compelled 
the issuance to the relator of a permit, as requested, for 
the erection of a church edifice which would cover 3714 
per cent. of the two lots, and the judgment was here af- 
firmed. 

In an opinion decided November 22, 1926, in respect of 
city planning and zoning and its recent rise and its appli- 
cation to cities generally, these subjects cannot be better 
stated than in the language of Mr. Justice Sutherland, in 
an exhaustive opinion in the case entitled Village of Euclid 
v. Ambler Realty Co., 272 U. S. 365. In respect of its de- 
velopment, ‘he said: 

“Building zone laws are of modern origin. They began 
in this country about 25 years ago. Until recent years, 
urban life was comparatively simple; but, with the great 
increase and concentration of population, problems have 
developed, and constantly are developing, which require, and 
will continue to require, additional restrictions in respect 
of the use and occupation of private lands in urban com- 
munities. Regulations, the wisdom, necessity, and validity 
of which, as applied to existing conditions, are so appar- 
ent that they are now uniformly sustained, a century ago, 
or even half a century ago, probably would have been re- 
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jected as arbitrary and oppressive. Such regulations are 
sustained, under the complex conditions of our day, for 
reasons analogous to those which justify traffic regula- 
tions, which, before the advent of automobiles and rapid 
transit street railways, would have been condemned as 
fatally arbitrary and unreasonable. And in this there is 
no inconsistency, for, while the meaning of constitutional 
guaranties never varies, the scope of their application must 
expand or contract to meet the new and different condi- 
tions which are constantly coming within the field of their 
operation. In a changing world it is impossible that it 
should be otherwise.’ Continuing, the opinion holds: “If the 
validity of the legislative classification for zoning purposes 
be fairly debatable, the legislative judgment must be al- 
lowed to control.” “Zoning law, drawn in general terms and 
providing reasonable margin to secure effective enforce- 
ment, will not be held invalid because individual cases may 
turn out to be innocuous in themselves.” (47 Sup. Ct. Rep. 
114.) The opinion further holds that, in city zoning cases, 
it is not “the province of the courts to take issue with the 
council. We have nothing to do with the question of the 
wisdom or good policy of municipal ordinances. If they 
are not satisfying to a majority of the citizens, their re- 
course is to the ballot—not the courts.” (Quoting from 
State v. City of New Orleans, 154 La. 271.) The weight of 
judicial authority clearly appears to support the proposition 
that, before a zoning ordinance can be declared unconsti- 
tutional, such ordinance must be either an arbitrary or an 
unreasonable pronouncement of the council, or it must be 
without substantial relation to public health, safety, morals, 
or general welfare. The conclusion is that the zoning ordi- 
nance here is well within the recognized exercise of the 
police power, and that in the application of its provisions 
to the property of the defendant it does no violence to the 
due process guaranties of the state or federal constitutions. 

The judgment of the district court is reversed and the 
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cause is remanded, with directions to enter a judgment in 
conformity with the views expressed in this opinion. 


REVERSED. 


WILLIAM DRAWBRIDGE V. STATE OF NEBRASKA. 
FILED APRIL 26, 1927. No. 25346. 


1. Intoxicating Liquors: INFORMATION CHARGING SALE: CONVIC- 
TION: PENALTY. An information, which in due form charged, 
omitting formal parts, that the accused, on a day certain, 
“wilfully, knowingly, unlawfully and feloniously did sell intoxi- 
cating liquor to one Jack Moyer,’ charges an offense under 
section 3238, Comp. St. 1922, and a person convicted on such 
information is punishable under the provisions of section 3288, 
Comp. St. 1922, to which may be added, in case a jail sentence 
is imposed, conditions prescribed in section 10169, Comp. St. 
1922. - 


2. Criminal Law: INSTRUCTIONS: FALSUS IN UNo, FALSUS IN 
Omnibus. “Where the condition of the testimony is such as 
to justify and require the giving of an instruction, based upon 
the maxim ‘Falsus in uno, falsus in omnibus,’ the court should 
give it. Such an instruction is, however, not required in all 
cases, but only where, from the evidence, the jury may be justi- 
fied in believing that a witness has wilfully and corruptly 
testified to a falsehood, and, further, where the same witness 
has testified as to some other material issue in the case than 
that upon which he is directly impeached.” Markiewicz v. State, 
109 Neb. 514. 

Duty of COMPLAINANT. “Where a defendant 
predicates error on the refusal of the court to give such an 
instruction, it is incumbent upon him to specifically point out 
that there is such a peculiar condition in the record as to 
warrant the instruction, and to designate to what material . 
testimony he believes the maxim should have been applied.” 
Markiewicz v. State, 109 Neb. 514. 

4. Limitation on Use of Word “Exclusively” in Syllabus of Former 
Case. The use of the word “exclusively” in paragraph 5 of the 
syllabus of Knothe v. State, ante, p. 119, was intended to draw 
attention to the fact that the provisions of section 3288, pre- 
scribing punishment, should be applied in contradistinction to 
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those in chapter 106, Laws 1925, and not as a limitation on 
other provisions of the statute. 

6. Criminal Law: Voip SENTENCE. Where a sentence of the court 
is void as being in excess of its power, the judgment may be 
set aside and the cause remanded to the district court to impose 
a sentence authorized by law. 


ERROR to the district court for Platte county: Louls 
LIGHTNER, JUDGE. Reversed, with directions. 


Garlow & Long, for plaintiff in error. 


O. S. Spillman, Attorney General, and Harry Silverman, 
contra. 


Heard before Goss, C. J., ROSE, DAY, GooD, THOMPSON 
and EBERLY, JJ. 


Day, J. 

William Drawbridge, defendant, was placed on trial upon 
an information which in due form, in two counts, charged 
him with selling intoxicating liquor to one Jack Moyer. The 
first count charged the offense to have been committed on 
May 10, 1925, and the second count on May 11, 1925. The 
jury returned a verdict of guilty on the first count, and 
not guilty on the second count, whereupon the court sen- 
tenced defendant to pay a fine of $100 and to be committed 
to the county jail at hard labor for a period of 90 days. 
Alleging there was error on the trial, the defendant has 
brought the record of his conviction to this court for re- 
view. 

It is first urged by defendant that the court erred in 
refusing to give an instruction, tendered by him, based 
upon the maxim, “Falsus in uno, falsus in omnibus.” The 
form of the instruction is not questioned, but it is contended 
by the state that the facts did not present such a situation 
as to require it to be given. The only basis for the instruc- 
tion lies in the fact of a direct conflict in the testimony 
of the prosecuting witness and the defendant. The pros- 
ecuting witness, who was employed by the state to secure 
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evidence in this class of cases, testified that, on May 10 and 
11, he purchased liquor from defendant. This fact was de- 
nied by defendant, in which he was corroborated by other 
witnesses. In the comparatively recent case of Markiewicz 
vy. State, 109 Neb. 514, a similar question was presented 
and it was held: ‘““‘Where the condition of the testimony is 
such as to justify and require the giving of an instruction, 
based upon the maxim ‘Falsus in uno, falsus in omnibus,’ 
the court should give it. Such an instruction is, however, 
not required in all cases, but only where, from the evidence, 
the jury may be justified in believing that a witness has 
wilfully and corruptly testified to a falsehood, and, fur- 
ther, where the same witness has testified as to some other 
material issue in the case than that upon which he is di- 
rectly impeached.” Also: ‘Where a defendant predicates 
error on the refusal of the court to give such an instruc- 
tion, it is incumbent upon him to specifically point out that 
there is such a peculiar condition in the record as to war- 
rant the instruction, and to designate to what material 
testimony he believes the maxim should have been applied.” 
We consider this case authority to sustain the ruling of 
the trial court. 

The court gave the usual instruction as to the right and 
power of the jury in weighing the testimony, and that they 
were the sole judges of the credibility of the witnesses. 
- The court also gave cautionary instructions warning the 
jury to exercise a greater care in weighing the testimony 
of persons who are employed to find evidence against the 
accused, because of the natural and unavoidable tendency 
of such persons to construe everything as evidence against 
the accused. This instruction clearly referred to the pros- 
ecuting witness, as he was employed by the state to col- 
lect evidence in this class of cases and the only witness who 
testified as to the sale. 

It is next urged by the defendant that the judgment is 
contrary to law. The information, omitting formal parts, 
charged that the accused, on a day certain, “wilfully, know- 
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ingly, unlawfully and feloniously did sell intoxicating liquor 
to one Jack Moyer.” This information, upon the authority 
of Knothe v. State, ante, p. 119, charged an offense un- 
der section 3238, Comp. St. 1922. The punishment for 
such on offense being provided by section 3288, Comp. St. 
1922, and not by the provisions of chapter 106, Laws 1925. 
The court, in imposing the sentence, followed the provisions 
of chapter 106, Laws 1925, which provides as a penalty, 
for the first offense, a fine of $100 and imprisonment in 
the county jail not less than 60 days nor more than 90 
days. The penalty prescribed by section 3288, Comp. St. 
1922, provides for the first offense, a fine of $100 or im- 
prisonment in the county jail not less than 30 days nor 
more than 60 days. It therefore appears that the court was 
in error in applying the provisions of chapter 106, Laws 
1925, in pronouncing its judgment, and exceeded his juris- 
diction in so doing. However, all proceedings up to the 
sentence are regular and valid. 

In paragraph 5 of the syllabus in the Knothe case, we 
say: “It charges, however, an offense under section 3238, 
Comp. St. 1922, punishable exclusively as provided by sec- 
tion 3288, Comp. St. 1922.” The word “exclusively” was 
inadvertently used, and was intended only to draw particu- 
lar attention, that the provisions of section 3288 should be 
applied in contra-distinction to those prescribed by chap- 
ter 106, Laws 1925, and not as a limitation on other pro- 
visions of the statute. 

Upon the authority of the Knothe case, the judgment 
is reversed and the cause remanded to the district court, 
with directions to impose a sentence as provided by section 
3288, Comp. St. 1922, but without prejudice to the right 
of the court, if a jail sentence is imposed, to couple there- 
with a condition as prescribed in section 10169, Comp. St. 
1922. 

REVERSED. 
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FRED HOFELDT, APPELLEE, V. ELKHORN VALLEY DRAINAGE 
DISTRICT, APPELLANT. 


FILED APRIL 26, 1927. No. 25605. 


1. Waters: RIPARIAN OWNERS. A riparian owner may not, for 
his own convenience and benefit, embank against the ordinary 
overflow of a running stream, when the effect is to cause an 
increased volume of water on the land of another riparian 
owner to his injury, and, if he does so, he is answerable in 
damages. ' 
Instructions examined, and held not prejudicial. 

3. Evidence examined, and held sufficient to support the verdict 

and judgment. 


N 


APPEAL from the district court for Douglas county : 
ARTHUR C. WAKELEY, JUDGE. Affirmed. 


Courtright, Sidner, Lee & Gunderson, for appellant. 
Saxton & Hammes, contra. . 


Heard before Goss, C. J., ROSE, DAY, GooD, THOMPSON 
and EBERLY, JJ. 


Day, J. 

This action was brought by Fred Hofeldt, hereinafter 
designated plaintiff, against the Ekhorn Valley Drainage 
District, hereinafter called defendant, to recover damages 
claimed to have been sustained by plaintiff by reason of 
the construction of a dike by defendant along the bank of 
the Platte river which caused a deflection of the current of 
the river over and against the plaintiff’s land, causing the 
loss of several acres by erosion and damaging his meadow 
and growing alfalfa by overflowing the same. The trial 
resulted in a verdict and judgment in favor of the plaintiff 
for $898.75. Defendant appeals. 

The plaintiff’s cause of action is: predicated on the theory 
that the defendant had no lawful right to construct the 
dike and thus interfere with the natural course of the run- 
ning waters of the river without making provision for the 
protection of his lands from the extra burden cast thereon 
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by reason of the dike. He also.charged that defendant 
made a futile attempt to build some retards to protect his 
land from erosion, but they were so inadequate that, in 
reality, the retards tended to increase rather than decrease 
the erosion. The acts and omissions on the part of the 
defendant are characterized as negligence. 

It was the contention of the defendant that it had the 
legal right to construct the dike to protect its own lands 
and was under no obligation to protect plaintiff’s land from 
any increased burden which the construction of the dike 
might produce. Upon this phase of the case, defendant 
contends that the waters, against which it sought to pro- 
tect itself by the construction of the dike, were surface 
waters and its acts were fully justified by the surface-water 
rule. On the other hand, the plaintiff claims that the over- 
flow waters were still the waters of the river and the run- 
ning-water rule should be applied. 

The record shows that defendant is a drainage district 
corporation organized and existing under the laws of the 
state, relating to drainage districts, and comprising within 
its boundaries about 55,000 acres of land. These lands are 
located in the western part of Douglas and the northwest- 
ern part of Sarpy counties. The plaintiff’s land is within 
this district. 

For the purpose of a clearer understanding of the dis- 
cussion, we have attached a map showing the relative loca- 
tion of the river, the artificial constructions, the plaintiff’s 
land, and other matters referred to in this opinion. This 
plat does not include all of the district and is intended only 
to illustrate the discussion. 

The general course of the Platte river, as it flows across 
the state, is in an easterly direction, but for a number of 
miles at and near the places in controversy it flows north 
and south. It forms the west boundary of Douglas and 
Sarpy counties. Generally speaking, it has a wide valley 
on either side, and flows through a flat and comparatively 
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level territory, and at the points in controversy it is over 
half a mile in width. Its banks are very low. 

The plaintiff is the owner of all of section 17, township 
14 north, range 10 east, in Sarpy county, lying east of the 
Platte river and designated on the map “Hofeldt.” His 
land is bounded on the north by the line separating Douglas. 
and Sarpy counties, and in 1922 contained 244.11 acres. 

The record shows that in 1919, as a part of its general 
improvements, defendant built a dike extending along the 
east bank of the Platte river from point A, designated on 
the map, northward for a distance of about 15 miles. The 
dike was built on defendant’s land 200 to 300 feet from 
the river bank and was approximately 8 feet high. At 
the point A, the dike connected with a natural sand ridge, 
which paralleled the river bank for a distance of about one 
mile to the point B, where it connected with a dike con- 
structed by the railroad company extending along the river 
bank for about a mile, terminating at the point C. The nat- 
ural sand ridge and the dike constructed by the railroad 
company became a part of defendant’s improvements. At 
the time of the construction of the dike, defendant made no 
improvement south of point C. Prior to the construction 
of the dike, generally speaking, the channel of the river 
opposite plaintiff’s land was in the center or near the 
west bank. While the river formed the west boundary 
of plaintiff’s land, the current at that point ran parallel — 
- with his land and caused but little erosion. ; 

The testimony on behalf of plaintiff tends to show that, 
before the construction of the dike by defendant, in time 
of high water, the river would spread out over a broad 
expanse of about two miles at and above point A; that 
the flood waters would flow south and east, some of it 
returning to the original channel above plaintiff’s land; 
that the overflow waters occasioned little damages to the 
plaintiff’s crop and scarcely any to the land. The overflow 
periods occurred about once a year. An engineer testified 
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that after the construction of the dike, following a high- 
water period, it diverted the current, causing it to strike 
the opposite bank and rebound to plaintiff’s land, striking 
it at an abrupt angle. He also testified that the construc- 
tion of the dike narrowed and changed the channel, in- 
creased the velocity of the waters and greatly increased 
the erosion of plaintiff’s land. The plaintiff testified that 
in 1921 he complained to defendant that his land was being 
washed away and requested it to take some action to pro- 
tect him. Thereupon defendant caused three short ripraps 
to be placed about 200 feet apart toward the south end of 
his land. These ripraps soon sank. Again plaintiff made 
complaint to defendant, and it then put in 16 steel deflec- 
tors, widely separated, along the plaintiff’s mile frontage. 
The same engineer testified that the work done by defend- 
ant was wholly insufficient, from an engineering stand- 
point, to protect plaintiff’s land from erosion by the river; 
that the ripraps and steel constructions caused an island to 
be formed at point F which caused a strong current be- 
tween the island and plaintiff’s land, and that the work 
done by defendant, in fact, did more harm than good. Plain- 
tiff’s evidence tended to show that, prior to the construc- 
tion of the dike, the river never inundated his land so as to 
injure his meadow or growing alfalfa, but thereafter the 
flood waters deposited sand and debris several inches deep 
over about 30 acres of his land. 

On behalf of defendant, it was shown that prior to the 
construction of the dike, someone, other than defendant, 
had constructed a dike on the opposite side of the river from 
plaintiff’s land and extending for more than a mile north 
of it. This dike is indicated by the red line I-J. About 
1922 some one, not the defendant, built a brush retard at 
the point K in the river and, immediately below these, ac- 
cretions formed. Some witnesses testified that the effect 
of these brush retards was to divert the waters directly - 
across the river to the plaintiff’s land. 
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The record shows that, within four years from the be- 
ginning of the action, about ten acres of plaintiff’s land 
had been washed away and his meadow and alfalfa badly 
injured by the overflow. Under this state of the record, 
defendant insists that the court erred in not directing a 
verdict in its favor as requested. Whether the diversion 
of the water onto plaintiff’s land was caused by. the con- 
struction of defendant’s dike or the brush retards, as 
claimed by defendant, at the point K, or by other obstruc- 
tions in the river was, we think, under all the evidence, a 
question for the jury’s determination. 

The plaintiff’s brief seems to present two theories: First, 
that defendant had no right to build the dike in such a man- 
ner as to divert the waters from its natura] channel onto 
his land; and, second, having built the dike, it was negli- 
gence in not taking reasonable precautions to prevent the 
waters from encroaching on his land. 

One of the questions presented by the record, and per- 
haps the main one, is whether the owner of land, so situated 
upon a natural stream of water that in time of flood it is 
overflowed, may for his own protection construct a dike, 
the natural and probable consequences of which must be, 
in time of ordinary floods, to cause the overflow to erode 
and damage the land of other riparian owners. There is 
a lack of uniformity in the holdings of the courts on this 
question. Some courts consider the overflow waters as 
surface water, against which an owner may protect him- 
self by embankment, regardless of the effect it may have 
on his neighbor’s lands. Other courts regard the overflow 
waters of running streams as a part of the stream and 
governed by the running-water rule. 

In Gould, Waters (3d ed.) sec. 264, the rule is stated: 
“A stream does not cease to be a water-course and become 
mere surface water because at a certain point it spreads 
over a level meadow several rods in width, and flows for 
a distance without defined banks before flowing again in 
a definite channel.” 
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In 3 Farnham, Waters and Water Rights, sec. 880, the 
author says: “To determine how far flood water in a river 
may be fought as a common enemy the form which the 
water assumes must be taken into consideration, and the 
facts of each case dealt with by themselves. Every stream 
flowing through a country subject to a changeable climate 
must have periods of high and low water. And it must 
have, not only its ordinary channel which carries the water 
in ordinary times, but it must have, also, its flood channel 
to accommodate the water when additional quantities find 
their way into the stream. The flood channel of the stream 
is as much a natural part of it as is the ordinary channel. 
It is provided by nature, and it is necessary to the safe 
discharge of the volume of water. With this flood channel 
no one is permitted to interfere to the injury of other ripa- 
rian owners.” 

The dike constructed by defendant was from 200 to 300 
feet distant from the ordinary channel, but obstructed the 
water before it reached the flood channel. The principles 
announced by the text-writers above quoted have been rec- 
ognized in Chicago, B.& Q. R. Co. v. Emmert, 538 Neb. 237; 
Brinegar v. Copass, 177 Neb. 241; Murphy v. Chicago, B. & 
Q. R. Co., 101 Neb. 73. In the latter case, in the course of 
the argument, it was said: “The basic principle which 
should determine the character of these waters seems to 
the writer to be the ancient maxim, ‘Aqua currit et debet 
currere us currere solebat.’ Water runs and ought to run 
as it has used torun. Each owner of lands bordering upon 
either the normal or flood channels of a running stream 
is entitled to have its waters, whether within its banks or 
in its flood channels, run as it has used to run, and no one 
has the right to interfere with its accustomed flow to the 
damage of another.” In Keck v. Venghause, 127 Ia. 529, it 
was held: “A riparian owner cannot lawfully embank 
against the natural overflow of an inland stream where 
the same will cause an increased volume of water to flow 
upon the land of another to his injury.” See, also, Craw- 
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ford v. Rambo, 44 Ohio St., 279; 27 R. C. L. 1064, sec. 5, 
and 1099, sec. 35. 

In McKee v. Nebraska Gas & Electric Co., 110 Neb. 137, 
it was held: “A riparian owner, who by his wilful act 
diverts the waters of a natural stream from its accus- 
tomed channel and causes them to flow upon the lands of 
his neighbor, is liable for the resulting damages, irrespec- 
tive of any question of negligence or malice. It is suffi- 
cient in such case if plaintiff prove that the act was wrong- 
fully done and that he was damaged thereby.” In that 
case, in the course of the discussion, it was said: “Defend- 
ant changed the course of the river in such a manner that, 
whereas it flowed past plaintiff’s land from north to south, 
when changed, it flowed east and west directly against 
plaintiff’s west bank and at right angles thereto, the course 
of the river was greatly shortened, thereby accelerating 
the flow of the water, and the undisputed evidence shows 
that this caused the banks to wash away and the land to 
overflow. The court was therefore right in instructing 
the jury that the act of the defendant caused the damage, 
if any.” For other cases bearing on the question see, 
Bunting v. Oak Creek Drainage District, 99 Neb. 848; 
Miller v. Drainage District, 112 Neb. 206; Buchanan v. 
Seim, 104 Neb. 444. 

We think our decisions have committed us to the doc- 
trine that a riparian owner may not embank against the 
overflow of running streams when the effect is to cause 
an increased volume of water on the land of another ripa- 
rian owner to his injury, and if he does so he is answerable 
in damages. 

Defendant complains of the giving of instructions 10 and 
11 by the court. These instructions, standing alone, are 
subject to some criticism, but considered in connection 
with the entire instructions and the record, we have become 
convinced that the jury were not misled. Other errors 
have been assigned, which we have considered, but do not 
regard as prejudicial to the defendant. Upon considera- 
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tion of the entire record, we find no prejudicial error, and 
the judgment of the district court is therefore 


AFFIRMED. 


Goop, J., dissenting. 

I concur in the view expressed that instructions 10 and 
11 are subject to criticism, but do not concur in the view 
that they were not prejudicial to the defendant. In my 
view, the instructions informed the jury that defendant 
owed a duty, which the law does not impose, and thereby 
permitted the jury to consider acts as negligence which 
were not, in fact, negligence, because no duty was imposed © 
by law to maintain the dikes or other improvements. Since 
there was no duty imposed, there could be no negligence 
in failing to maintain the dikes or other improvements. As 
I view the matter, these instructions were prejudicial to 
the defendant and perhaps caused the jury to enter a ver- 
dict for the plaintiff when, but for such instructions, the 
verdict might have been for the defendant. 


OLGA SPRIECK DELESKI, ADMINISTRATRIX, PLAINTIFF, V. 
e PETERS TRUST COMPANY ET AL., IMPLEADED WITH 
CLARENCE C. KERN ET AL., APPELLANTS: JOHN 
MCNURLIN, APPELLEE: JOHN W. KERN, 
INTERVENER, APPELLANT. 


FILED APRIL 26, 1927. No. 24796. 


1. Equity. Where one of two innocent parties must suffer a loss, 
he whose negligence caused the injury should bear the loss. 

2. Mortgages: CANCELATION OF RELEASE: Equity. A court of 
equity will not cance] and invalidate the release of a mortgage 
to the prejudice of an innocent purchaser for value of the 
mortgaged premises. 

3. Vendor and Purchaser: INNOCENT PURCHASER. Where a release 
of a mortgage, through fraud of the mortgagor, has been pro- 
cured and placed on record, and the mortgagor conveys the 


548 NEBRASKA REPORTS. [VoL. 115 


Deleski v. Peters Trust Co. 


premises to an innocent purchaser for value, such purchaser 
may convey a good title, divested of the lien, to any person 
other than his grantor. 

4, Eldction of Remedies. In an equitable action, a party may not 
pursue two inconsistent remedies at the same time. 

5. Estoppel. A court of equity will not permit one, who claims 
some interest in a real estate mortgage held by another, to 
assert such interest, when he knows that the holder of the 
mortgage is about to sell and transfer it to a third party and 
remains silent as to any claim or interest therein until after 
the sale is consummated and the purchase price paid. 


APPEAL from the district court for Stanton county: 
ANSON A. WELCH, JUDGE. Reversed, with directions. 


W. P. Cowan and Fay H. Pollock, for appellants. 
D. O. Dwyer, contra. 


Heard before Goss, C. J., ROSE, DEAN, Goop and THOMP- 
_ SON, JJ. 


GOOD, J. 

Olga Sprieck Deleski, as administrate of the estate of 
Edward A. Sprieck, deceased, a former husband of the 
plaintiff, commenced this action to foreclose a mortgage, 
executed by defendants Clarence C. Kern and his wife, 
Ida Kern, and in which plaintiff’s intestate was named as 
mortgagee. Defendants Peters Trust Company and 
Omaha Safe Deposit Company are holders of mortgages 
upon the same premises, which are senior to the plain- 
tiff’s mortgage. Defendant -McNurlin filed a cross-peti- 
tion, in which he claimed a first lien upon a part of the 
premises by virtue of a mortgage for $3,000, which had 
been previously released on the mortgage record. He 
alleged that the release had been procured by fraud; that 
his mortgage had not been paid and was an existing first 
lien upon the premises, which he sought to have estab- 
lished. John W. Kern, intervener, filed a cross-petition in 
which he alleged that, subsequent to the commencement 
of the action, he had purchased plaintiff’s mortgage; that, 
at the time Clarence C. Kern had purchased the mortgaged 
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premises, the McNurlin mortgage had been properly re- 
leased of record, and that he had no knowledge or infor- 
mation that McNurlin claimed any lien on or interest in 
the premises, and that Clarence C. Kern purchased the 
land in good faith, for $50,000, its full value; that he paid 
the $50,000 by assuming two mortgages upon the land, 
aggregating $15,000, and by paying $17,000 in cash and 
executing a mortgage for $18,000 to Edward A. Sprieck, 
his vendor, for the remainder of the purchase price. In- 
tervener further alleged that since the commencement of 
the action he has purchased the equity of redemption from 
Ernest Heller. 

The trial court found that the release of the McNurlin 
mortgage was procured by fraud; that his mortgage had 
not been paid, and that he was entitled to a lien upon the 
premises and to have his mortgage foreclosed, but sub- 
ject to the mortgages in favor of Peters Trust Company and 
Omaha Safe Deposit Company. The court further found 
that, cross-petitioner John W. Kern having acquired the 
equity of redemption from Heller, his mortgage was 
merged in the superior title, and denied him a foreclosure. 
Defendants Clarence C. Kern and Ida Kern and intervener 
John W. Kern appeal. 

The questions presented for determination are: Did the 
trial court err in canceling the release of the McNurlin 
mortgage, establishing his lien upon the premises and 
awarding him a decree of foreclosure for the amount of 
his mortgage, and in holding that intervener’s mortgage 
was merged in the superior title and in denying foreclosure 
of his mortgage? 

The following pertinent facts appear from the record: 
In 1914 Edward A. Sprieck was the owner of the premises, 
now incumbered by the several mortgages involved in this 
action. He borrowed $3,000 from McNurlin and executed 
a mortgage on a part of the premises to McNurlin to se- 
cure the payment thereof. This mortgage became due in 
1919. In 1920 Sprieck-and wife induced McNurlin to ex- 
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ecute a release of that mortgage, which release was duly 
recorded. For the purpose of this action it may be ad- 
mitted that Sprieck led McNurlin to believe that the paper 
which he was executing was one for the extension and 
renewal of the mortgage for another five-year period, 
while, in fact, it was a release and satisfaction of the mort- 
gage. On February 28, 1920, Sprieck and wife, by war- 
ranty deed, sold and conveyed the land to defendant Clar- 
ence C. Kern for a consideration of $50,000. This $50,000 
was paid as follows: $15,000 represented by two mort- 
gages, then on the land, which Clarence C. Kern assumed; 
$17,000 in cash, and a mortgage for $18,000 upon the 
premises in favor of Edward A. Sprieck. At the time, 
Clarence C. Kern had no knowledge or information, or any 
reason to believe, that McNurlin had any lien on the land, 
and he relied upon the fact that the record showed that 
the McNurlin mortgage had heen satisfied and released. 
On March 1, 1920, Clarence C. Kern and wife, by war- 
ranty deed, sold and conveyed the premises to Albert Hel- 
ler, and Heller therein assumed and agreed to pay the three 
mortgages on the premises, to wit, the mortgages of the 
Peters Trust Company for $10,000 and of the Omaha Safe 
Deposit Company for $5,000, and the mortgage to Edward 
A. Sprieck for $18,000. Later, Albert Heller sold and con- - 
veyed the premises to Ernest Heller. In 1921 Edward A. 
Sprieck departed this life, and at the time was the holder of 
the $18,000 mortgage. His widow, who subsequently mar- 
ried Deleski, was appointed administratrix of his estate, 
and, as such, instituted this action to foreclose the $18,000 
mortgage. Subsequent to the bringing of this action, the 
county court, on application of plaintiff and a hearing there- 
on, entered an order, authorizing plaintiff to sell and assign 
the mortgage for a stated sum. Pursuant to this order, 
plaintiff sold and assigned the $18,000 mortgage and notes 
thereby secured to intervener John W. Kern, and at about 
the same time he, by a proper conveyance, acquired the 
equity of redemption from Ernest Heller. The creditors 
of the estate of Edward A. Sprieck, including McNurlin, 
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were given notice of the application of the administratrix 
of the estate for authority to sell and assign the mortgage. 
No objection was raised by McNurlin or any other creditor. 
. It appears that, while the premises were conveyed to 
Clarence C. Kern by Edward A. Sprieck, intervener John W. 
Kern furnished a part of the purchase money and was a 
joint owner of the premises with Clarence C. Kern, who was 
his brother. It is conclusively shown that neither Clarence 
C. Kern nor John W. Kern, at the time they purchased from 
Sprieck, had any knowledge or information that MeNurlin 
had, or claimed to have, a lien upon the premises. It also 
appears that the purchase price, at which plaintiff was 
authorized to sell the mortgage, was paid by intervener John 
W. Kern, and that the proceeds thereof were prorated 
among the creditors of Edward A. Sprieck. Among these 
creditors was the defendant McNurlin, who received a sum 
in excess of $1,900 upon a claim that had been duly allowed 
by the county court. After Kern had purchased the $18,000 
mortgage and filed his cross-petition as intervener, McNur- 
lin filed what is termed a reply thereto, in which he sought 
to have his $3,000 mortgage lien satisfied out of the $18,000 
mortgage, then held by John W. Kern. 

The following equitable maxims and rules are applicable 
to the situation here disclosed: ‘Where one of two inno- 
cent parties must suffer a loss, he whose negligence caused 
the injury should bear it.” Porter v. Ourada, 51 Neb. 510. 
Courts of equity will not cancel and invalidate the release 
of a mortgage to the prejudice of innocent persons. Whip- 
ple v. Fowler, 41 Neb. 675; Cram v. Cotrell, 48 Neb. 646; 
9C. J. 1222, sec. 123. 

In the instant case, McNurlin was negligent in not read- 
ing, or causing to be read to him, the instrument which he 
executed. Through his negligence, either he or a third 
person must suffer a loss. Clarence C. Kern was an in- 
nocent purchaser, without fault or negligence. It there- 
fore follows that the loss should be borne, as between the 
two, by the one whose negligence caused it. 


oe 
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Since Clarence C. Kern took title to the premises di- 
vested of any lien of the McNurlin mortgage, it follows 
that he had a right to transfer the premises to any other 
person, save his grantor, free from that lien. Clarence C. 
Kern having conveyed the premises to Albert Heller, he, 
in turn, to Ernest Heller, and the latter to John W. Kern, 
it follows that John W. Kern was an innocent holder and 
took the premises free from any lien of the McNurlin mort- 
gage. 

It has been argued in behalf of McNurlin that he was 
entitled to have his $3,000 mortgage debt paid and dis- 
charged out of the $18,000 mortgage, originally held by Ed- 
ward A. Sprieck. We think his contention is not tenable 
for the following reasons: Such contention is at variance 
with his main contention that his mortgage was still a lien. 
Before he would be entitled to have his mortgage paid out 
of the $18,000 mortgage, he must recognize, first, that his 
mortgage lien was divested and that he was not entitled to 
a reinstatement of it. He was attempting to assert two 
inconsistent remedies in the same action at the same time. 
He is not entitled to this relief for another reason. At the 
time the application was made by the plaintiff for an order 
permitting her to sell the mortgage, McNurlin was notified 
of such application. He made no objection to the sale of 
the mortgage. He permitted it to he sold, and when the 
purchaser had paid the proceeds to the administratrix, Me- 
Nurlin was a direct beneficiary and received a part of that 
money, which was applied towards the payment of a claim, 
duly allowed against the estate of Edward A. Sprieck. Had 
he desired to assert any right to an interest in that mort- 
gage, it was his duty to have done so before a sale thereof. 
He could not sit by and permit such a sale and reap a profit 
from it, and at the same time seek to avoid the sale either 
in toto or in part. 

We next inquire whether there was a merger of the $18,- 
000 mortgage into the equity of redemption, when both 
were acquired by John W. Kern. The rule is that, whenever 
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a person acquires a greater and lesser estate in the same 
property and there is no intervening estate, ordinarily the 
lesser is merged in the greater, but where there is an in- 
tention that the estates remain separate and distinct no 
merger can ensue, and the intention will prevail. Mathews 
v. Jones, 47 Neb. 616. 

From the facts disclosed by the record, it may be in- 
equitable to decree a merger of the two estates in John W. 
Kern. There is nothing to indicate an intention on his part 
to effect a merger, and his having asserted the right to fore- 
close, coincident with the time of taking the lesser estate, 
clearly indicates his intention not to have a merger of the 
two estates. The district court erred, first, in decreeing a 
foreclosure of the McNurlin mortgage, and, second, in de- 
creeing that there was a merger of the two estates in in- 
tervener John W. Kern and in denying him a decree of fore- 
closure. 

The judgment of the district court is therefore vase 
and the cause remanded, with directions to enter a decree 
denying McNurlin any relief in the premises, and awarding 
to intervener John W. Kern a decree of foreclosure upon 
his mortgage. 

REVERSED. 


IN RE ESTATE OF JOHN W. WINSLOW. 
JAHUGH WINSLOW ET AL., APPELLANTS, V. IDA BELLE 
WARRINER, APPELLEE. 


FILED APRIL 26, 1927. No. 24802. 


1. Bastards: LEGITIMATION. At common law, an ‘illegitimate 
child cannot inherit property from his father, but in this state, 
by virtue of section 1228, Comp. St. 1922, such a child may be 
legitimated and inherit from his father when the latter shall, 
in writing, signed in the presence of a competent witness, 
have acenewledeea himself to be the father of such child. 

Such an acknowledgment need not be in a 

Portnall: paper, executed for the specific purpose, but may be 

contained in a letter, provided the father uriequivocally ac- 
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knowledges therein his paternity of the illegitimate child, and 
signs the written acknowledgment in the presence of a com- 
petent idle 


. The signature to such acknowledgment need 
not be aul written in the handwriting of the father, but is 
sufficient if he directs another to sign his name thereto. 

4, Signatures. Where a person’s name is signed to an instrument 
for him, at his direction and in his presence, by another, the 
signature becomes his own. 


APPEAL from the district court for Buffalo county: 
BRUNO O. HOSTETLER, JUDGE. Affirmed. 


Pratt, Hamer & Beynon, for appellants. 
C. P. Anderbery and Snyder & Snyder, contra. 


Heard before Goss, C. J., ROSE, DEAN, Day, GooD, THOMP- 
SON and EBERLY, JJ. 


Goon, J. 

This is an action to determine whether the estate of John 
Woolman Winslow, deceased, who died intestate, never hav- 
ing been married, shall descend to his collateral kindred or 
to Ida Belle Warriner, who claims to be an illegitimate 
daughter of said Winslow, and that she has been legitimated 
by his action so as to be entitled to inherit. The district 
court found that Mrs. Warriner was born an illegitimate 
daughter of Winslow, and that she had been legitimated 
by his action, and entered judgment, adjudging her to be 
the sole heir of his estate. 

Under the common law, an illegitimate child could not 
inherit from his father. In this state, by virtue of the pro- 
visions of section 1228, Comp. St. 1922, such a child, under 
certain prescribed conditions, may inherit from his or her 
father. That section provides inter alia: “Every illegiti- 
mate child shall be considered as an heir of the person who 
shall, in writing, signed in the presence of a competent wit- 
ness, have acknowledged himself to be the father of such 
child, and shall in all cases be considered as an heir of his 
mother, and shall inherit his or her estate in whole or in 
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part as the case may be, in the same manner as if he had 
been born in lawful wedlock.” 

Counsel for Mrs. Warriner contend that the facts dis- 
closed show that Mr. Winslow in his lifetime, in writing, 
signed in the presence of a competent witness, acknowledged 
himself to be the father of Mrs. Warriner; and counsel for 
the collateral kindred strenuously urge that the facts dis- 
closed in the record do not show a compliance with the 
statute. 

It is established beyond question that Mrs. Warriner was 
an illegitimate daughter of Winslow. There are certain 
letters, in his handwriting, which were addressed to and 
received by Mrs. Warriner, and in which he addressed her 
as “Dear daughter” and signed himself ‘Your loving father, 
J. W. Winslow.” It is also established that Mr. Winslow 
became nearly blind and could not see to write; that he pro- 
cured one Mrs. Peebles to write three letters for him to 
Mrs. Warriner. These letters were written at the dictation 
of Mr. Winslow in his presence. They were addressed to 
Ida Belle Warriner, and therein the salutation was “Dear 
daughter,” or “Dear daughter and children,” and the letters 
ended: “Your loving father, J. W. Winslow.” These letters, 
written by himself, and also the ones written by Mrs. Peebles 
at his dictation, contain. an unequivocal acknowledgment 
that he is the father of Mrs. Warriner. There is the writ- 
ten acknowledgment. The only question is whether these 
letters were signed in the presence of a competent witness. 
That the letters written by himself were signed by him is 
clearly established, but the evidence as to whether it was 
done in the presence of a competent witness is not as clear 
as could be desired. The record shows that one William 
Winslow, a cousin of the deceased and one of his collateral 
kindred, who would be entitled to inherit unless Mrs. War- 
riner is properly adjudged to be his sole heir, for a number 
of years lived in the home of decedent. He testified, ap- 
parently with some reluctance, that several of the letters 
in question are in the handwriting of John W. Winslow; 
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that Winslow wrote them, and that the witness read a num- 
ber of the letters after they were written. He testified that 
after they were written they were handed to him by Wins- 
low for him to read. In answer to another question, he said 
that no part of the letters was in his handwriting, and that 
there was no one present except himself and Winslow. Tak- 
ing his evidence as a whole, we think a fair inference is 
that the letters were written and signed by Winslow in his 
presence. If such be the fact, then there is a compliance 
with the statute which would legitimate Mrs. Warriner and 
entitle her to inherit. 

With reference to the letters written by Mrs. Peebles, the 
evidence discloses that she was present, took the dictation of 
Mr. Winslow, and that after she had done so she, in each 
instance, read the letter over to Winslow, including the ad- 
dress, the salutation and the signature, above which were 
the words, “Your loving father.” <A sister of Mrs. Peebles 
was also present when one of these letters was written, and 
she heard it read, including the salutation and the signa- 
ture, and knew that it was readto Mr. Winslow. The letter, 
as a whole, was written at his instance and request. After 
it had been written and read to him it was sealed in an en- 
velope and Winslow, himself, took the letter and deposited 
it in a United States mail box. 

The statute requires the acknowledgment to be signed in 
the presence of a competent witness, but that does not 
necessarily mean that the actual writing of the signature 
shall be made by the father. If one is disabled by reason 
of crippled hands or defective eye-sight so that he cannot 
write, no one would contend that it would be impossible for 
him to comply with the statutory provision. He may direct 
another to write his name, and when he does so the signa- 
ture is as much his own as though he had held the pen which 
wrote his name. ‘‘Where a person’s name is signed for him, 
at his direction and in his presence, by another, the signa- 
ture becomes his own.” 36 Cyc. 451. Winslow requested 
Mrs. Peebles to write the letter for him. He intended, as 
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evidenced by his act in depositing the letter in the mail 
box, that it should be sent to Mrs. Warriner. Inferentially 
and in effect, Winslow requested Mrs. Peebles to write his 
name. Moreover, he ratified and adopted her writing as his 
signature, and did so intentionally. The signature was 
appended in his presence and, as to one of the letters, in the 
presence of both Mrs. Peebles and her sister. ‘ 

The evidence fully justifies the finding of the district 
court that Winslow did, in writing, in the presence of a 
competent witness, acknowledge himself to be the father 
of Mrs. Warriner. He thereby legitimated her as his 
daughter, and she is entitled to inherit his estate. 

The judgment of the district court is therefore 

AFFIRMED. 


JOHN BOSTEDER, APPELLANT, V. WILLIAM B. DULING ET AL., 
APPELLEES. 


Fitep APRIL 26, 1927. No. 24858. 


J. Pleading: GENERAL DENIAL. A general denial in an answer 
may be qualified and supplanted by that which precedes as 
well as that which follows it. 

2. Record examined. and held that the judgment of the trial 
court as rendered is erroneous and clearly against the weight 
of the evidence and the law applicable thereto. : 

3. Witnesses: ADMISSION OF CONVICTION OF FELONY. Under sec- 
tion 8848, Comp. St. 1922, where a witness on cross-examination 
admits previous conviction of a felony, it is error to allow 
further inquiry on the subject or to permit the record of the 
conviction to be introduced. 

PRIVILEGED COMMUNICATIONS. “Under section 7894, 
Rev. St. 1913 (now section 8836, Comp. St. 1922). a person is 
not incompetent to testify in respect of independent acts per- 
formed by him, for or in behalf of a person since deceased, 
when it appears that he had no conversation with the person 
since deceased with respect to such acts, and in which the 
deceased did not participate.” Larson v. Swingley, 105 Neb. 116. 

5. Criminal Law: ATTAINDER. Corruption of blood or forfeiture 
of estate, as imposed by the common Jaw on persons attainted of 
felony, are unknown to the laws of this state, and no conse- 
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quences follow conviction and sentence by reason thereof save 
and except such as are declared by Constitution or statute. 

6. Torts: JOINT AND SEVERAL. “An act wrongfully done by the 
joint agency or cooperation of several persons, or done con- 
temporaneously by them without concert, renders them liable 
jointly and severally.” Schweppe v. Uhl, 97 Neb. 328. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Reversed. 


Allen & Requartte and FE. G. Maggi, for appellant. 
Reavis & Beghtol and Adams & Zimmerman, contra. 


Heard before Goss, C. J., ROSE, DAY, GooD, THOMPSON 
and EBERLY, JJ. 


THOMPSON, J. 

This: case is one in which the plaintiff, appellant, seeks 
to recover damages for an injury caused by the wrongful 
acts and neglect of the defendants, appellees. At the close 
of the plaintiff’s testimony the defendants respectively 
moved the court to dismiss the action for the following 
reasons: ‘‘(1) Because the record shows that the plaintiff 
has been convicted of a felony, has lost his civil rights, and 
has no right to maintain an action in the courts of Ne- 
braska; (2) because the evidence is not sufficient to sustain 
a verdict in favor of the plaintiff and against this defend- 
ant; (3) because the plaintiff has not sustained any of the 
allegations of his petition against this defendant.”’ These 
motions were sustained and judgment of dismissal entered. 
Plaintiff appeals. 

The plaintiff’s petition is in usual form in such cases, and 
in substance charges the defendants with being joint owners 
of an ensilage cutting machine, operated and used by them 
as neighboring farmers in Lancaster county; that the ma- 
chine was worn, out of repair, unfit for use, and dangerous, 
especially as to the one feeding the same, and so known to 
be by defendants, but not by the plaintiff, as defendants well 
knew: that notwithstanding such defects defendants di- 
rected the plaintiff as their employee and servant to feed 
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corn stalks into such machine, which he did, and while so 
doing received the injury complained of; that defendants 
thus failed and neglected to furnish plaintiff with a reason- 
ably safe place to work and reasonably safe appliances with 
which to do the work, which neglect was the proximate cause 
of the injury, and the resulting damages complained of; 
all without fault or negligence on the part of the plaintiff. 

Separate answers were filed by Duling and Barrett, each, 
however, identical in terms. Thereafter the defendant Bar- 
rett died, and before trial the case as to him was revived 
in the name of appellee Mary Barrett, administratrix of 
his estate. However, new pleadings were not filed. One 
of such answers, omitting the formal parts, will be here 
‘extended in substance: (1) Admits that the defendant 
is engaged in the business of farming in Lancaster county, 
and is one of the owners of an ensilage cutting machine; 
(2) that, at the date mentioned in plaintiff’s petition, plain- 
tiff injured his hand while operating such machine; (3) 
a general denial; (4) that the injury to plaintiff was not 
caused by any carelessness or negligence on the part of de- 
fendant, but was occasioned solely by the gross negligence 
and carelessness of plaintiff; (5) that the risks and dangers 
of operating the machine were open, obvious, and known to 
plaintiff, and that he assumed such risks and dangers by 
reason of his entering and continuing in such employment. 

The reply denied specifically, as well as generally, that 
plaintiff’s injury was caused by his own negligence, either 
gross or otherwise, and also denied that the risks of operat- 
ing such machine were open and obvious, or known to him, 
or that he assumed the risks connected therewith. 

It will be seen that the first paragraph of the answer ad- 
mits that the defendants were engaged in the business of 
farming, and were the owners of such ensilage cutting 
machine. The second paragraph admits that on the day 
in question the plaintiff injured his left hand while operat- 
ing such machine. The fourth paragraph admits the injury. 
Without going into a discussion of the actual legal scope 
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of the fifth paragraph, it can safely be said that it admits 
that the operation of such machine presented risks and 
dangers ; that the plaintiff was employed in the operation 
of the machine, and while so engaged he received the injury 
complained of. As to the third paragraph of the answer, 
such general denial is qualified and supplanted by that which 
precedes as well as that which follows it. Carson v. Hunt, 
118 Neb. 727. Thus, the denial would be effective only as 
to the facts contained in the petition which were not admit- 
ted by the answer. 

In addition to the facts admitted in the answer, the record 
reflects the following: Defendant Duling, at the instance 
of Barrett, then co-owner of the machine in question, went 
to the plaintiff and told him in substance that Barrett was 
preparing to ensilage his corn stalks with such machine, and 
thereafter store it in his silo on his farm, as to which con- 
versation plaintiff testified: ‘Mr. Duling said Mr. Barrett 
had called him up and they wanted to fill the silo and they 
wanted I should feed the machine. * * * He (Duling) 
said they would have to wire it to hold it in gear, and I 
told him I wouldn’t feed it that way because, if anything 
happened, you couldn’t get it out of gear.” As to a con- 
versation with Duling a few days later, plaintiff testified: 
“He (Duling) said that he had saw Mr. Barrett, and Mr. 
Barrett told him he had the machine repaired and it was in 
good shape and ready to go as soon as they got there with 
the engine to furnish the power, and when they did I should 
go over and feed the machine.” Further, on the day of 
the accident, in a conversation with Duling plaintiff testi- 
fied: “He (Duling) was coming to Lincoln that day, and 
he said if Mr. Barrett called up while he was gone and was 
ready that I should go over there and feed the machine;” 
that plaintiff, relying upon the fact that the machine had 
been repaired, went to the Barrett farm in response to a 
telephone call from Barrett, and on his arrival there the 
machine in question was in operation, and was being fed 
by Barrett; that Barrett stepped aside, and plaintiff entered 
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upon his duties and commenced to feed the machine, and 
Barrett left the machine and went into the silo and never 
returned until after the injury to plaintiff’s hand and arm 
had taken place. This employment on the part of Barrett 
and the authority given to Duling by Barrett is also 
strengthened by the testimony of R. O. Dillman, who testi- 
fied to a conversation he had with Barrett on the day of 
the accident, and just prior thereto, as follows: “I said, 
‘Mr. Barrett,’ I said, ‘Who is going to do the feeding?” He 
says, ‘Mr. Duling is sending his man to do the feeding; he 
fed it last year’.”’ That the machine had not been repaired 
is evideneed by the testimony of this same witness, that 
immediately after the accident and the release of plaintiff 
from the machine he (Dillman) fed the machine, and, “The 
first thing 1 did was to try the safety. It worked, but noth- 
ing extra. She would jump and grab and she wouldn’t re- 
lease fully. * * * It would stop a minute and then the gears 
would make several revolutions and let loose again.* * * 
It wouldn’t stay out of gear only just a second or two. * * * 
Catch and start in motion again.” Futher, on direct exam- 
ination, the testimony of the witness R. O. Dillman, in part, 
is as follows: “Q. Just what was his (plaintiff’s) position 
and condition when you first heard him hollering and looked 
at him? A. The minute I seen him when he hollered this 
hand was straight through the rollers. He had this hand 
on the safety lever. Q. Was that safety lever near there? 
A. Yes, sir; where he could reach it with his right hand. 
Q. What was he doing with his hand on the safety? A. 
Trying to throw the safety and stop the rollers. Q. Was 
he able to do that? A. No, sir. Q. What did you do? 
A. I come over the table from the wagon and pulled on 
the safety and couldn’t make it go. Q. You were not able 
to release it? A. No, sir.” And, on cross-examination: “Q. 
When was it you saw him reach around and reach for the 
lever? A. His hand was on the lever when I got there. 
Q. When you got there he had his right hand on the lever, 
did he? A. Yes, sir. Q. And his left hand in the roller? 
A. Yes, sir.” 
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Thus, the facts alleged in the plaintiff’s petition find sup- 
port, not only by way of admissions contained in the answer, 
but also by the uncontradicted evidence introduced at the 
trial; there being no evidence introduced on the part of the 
defendants. 

As to the law applicable to such a state of facts, see, Poos 
v. Krug Brewing Co., 101 Neb. 491, and Carnahan v. Chica- 
go, B. & Q. R. Co., 102 Neb. 76. 

Hence, in any view taken, we are impelled to conclude 
that the judgment of the trial court, as rendered, is erron- 
eous, is clearly against the weight of the evidence and the 
law applicable thereto, and should be reversed. ° 

Nevertheless, as a new trial must be had, it may be help- 
ful to pass upon the other errors presented. On the cross- 
examination of plaintiff he was asked by defendant’s coun- 
sel if he had not been convicted of a felony. To which he 
answered, “Yes, sir.”” Over objections of plaintiff properly 
lodged, the defendant was permitted to continue this inquiry 
to some length, and then procured to be identified by the 
reporter a complete record of such criminal trial and con- 
viction, which was then offered, and, over objections, re- 
ceived in evidence, and, as evidenced by the motions to dis- 
miss and the ruling thereon, was considered in the further 
disposition of the case. The action of the trial court in 
allowing further inquiry on the subject of the felony con- 
viction, after plaintiff had admitted that he had been con- 
victed of a felony, was reversible error, as was also the re- 
ceiving in evidence of the record of such felony conviction, 
as held by usin Vanderpool v. State, ante, p. 94: ‘ 

“Under section 8848, Comp. St. 1922, providing that a 
witness may be interrogated ag to his previous conviction 
for a felony, but that no other proof is competent except 
the record thereof, a defendant in a criminal prosecution 
becoming a witness in his own behalf may be asked on cross- 
examination whether he has previously been convicted of 
a felony, and if he answers in the affirmative further exam- 
ination along that line should ceasé. If he answers in the 
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negative, he may be impeached only by the record of his 
conviction.” And further: “When a defendant in a crim- 
inal prosecution becomes a witness in his own behalf and 
on cross-examination, in response to any inquiry by the 
county attorney made under the provisions of section 8848, 
Comp. St. 1922, admits that he has previously been convicted 
of a felony, it is error for the court to permit the county 
attorney, over objections, to inquire as to the character of 
the offense or to permit the record of the conviction to be 
introduced.” 

If such is the law in a criminal case, we know of no rea- 
son why a different rule should be applied in a civil action. 

It is further contended by the appellant that error was 
-committed by the trial court in its refusal to permit the 
plaintiff to testify as to the condition of the machine at the 
time of the accident, and what he did at that time. The evi- 
dence, as before indicated, conclusively shows that at the 
time covered by the above questions Barrett was inside the 
silo, and was not present where he could see or know any 
of the conditions that existed at the time of the accident. 
As we held in Larson v. Swingley, 105 Neb. 116: ‘Under 
section 7894, Rev. St. 1913 (now section 8836, Comp. St. 
1922), a person is not incompetent to testify in respect of 
independent acts performed by him, for or in behalf of a 
person since deceased, when it appears that he had no con- 
versation with the person since deceased with respect to such 
acts, and in which the deceased did not participate.” While 
the witness may testify as to facts and circumstances which 
are independent acts performed by him, and as to which 
the deceased did not personally participate, nevertheless 
“he must furnish other and competent evidence connecting 
those acts with the subject of his demand, or his evidence 
will be stricken from the case,” as we held in Fitch v. 
Martin, 83 Neb. 124. Therefore, we conclude that such tes- . 
timony was admissible, and it was error to exclude it. This 
conclusion will answer as well for other similar objections 
to this line of questioning which were interposed by defend- 
ant and sustained. 
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Further, it must have been considered by the trial court, 
as evidenced by his ruling in permitting the record and 
judgment of the criminal trial to be introduced in evidence, 
as well as in sustaining the motions to dismiss, that, by rea- 
son of the plaintiff’s having been convicted of a felony, he 
was deprived thereby and by reason thereof of his civil 
rights, and therefore was without authority to prosecute 
this action. In support of this holding of the court, section 
2, art. XV of the Constitution, and sections 1894, 9933, and 
10262, Comp. St. 1922, are cited. It will be seen that sec- 
tion 2, art. XV of the Constitution, simply deprives the con- 
victed person of the right to hold office. By section 1894, he 
is deprived of his right to vote. Section 9933 renders him 
incompetent to serve as an elector or juror, or to hold any 
office of honor, trust or profit within this state, unless — 
pardoned. Under section 10262, rights denied him by 
statute are restored when he is discharged through the 
board of pardons. 

Considering the above constitutional provision and such 
sections of the statute, together with section 15, art. I of 
the Constitution, which provides that “no conviction shall 
work corruption of blood or forfeiture of estate,” none 
thereof deprives such convicted person of other or different 
rights than those specifically named therein respectively. 
Thus, “corruption of blood” and “forfeiture of estate,” as 
imposed by the common law on persons attainted of felony, 
are unknown to the laws of this state, and no consequences 
follow conviction and sentence by reason thereof, save and 
except such as are declared by Constitution or statute. As 
well said in 13 C. J. 914, sec. 6: “In accordance with the 
modern policy of a more humane administration of the 
criminal law, the early doctrines of the common law in re- 
gard to the attainder, forfeiture, and corruption of blood 
of convicts have been either entirely swept away or modi- 
fied by constitutional and statutory provisions.” 

As no conviction shall work “corruption of blood or for- 
feiture of estate,” certainly none of such sections cited de- 
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prives this plaintiff, by reason of his conviction of a felony, 
of his civil right to his property and earnings, as existed 
prior to such conviction, and neither do they deny to him 
due process in our courts to protect his property or earn- 
ings. Civil death, as known to the common law, is with- 
out place in our jurisprudence. 

The further question is presented that these defendants 
are not jointly liable, and, not being so, cannot under this 
record be held individually. The evidence presented brings 
this case clearly within our holding in Schweppe v. Uhl, 97 
Neb. 328, wherein we held: “An act wrongfully done by the 
joint agency or cooperation of several persons, or done con- 
temporaneously by them without concert, renders them lia- 
ble jointly and severally.” Further, as held by us in Koehn 
v. City of Hastings, 114 Neb. 106: “If one suffers injury 
and damage as the proximate result of the negligence of 
two others, and the damage would not tave occurred but for 
the negligence of each of such parties, both are liable to 
the person so injured.” 

The judgment of the trial court is reversed and the cause 
remanded for further proceedings. 


REVERSED. 


CITY OF FREMONT, APPELLANT, V. FRIEDA LEA, APPELLEE. 
FILED APRIL 26, 1927. No. 25454. 


1, Master and Servant: WoRKMEN’S COMPENSATION: REVIEW. 
On appeal from the district court to the supreme court in a 
workmen’s compensation case, findings of fact supported by 
sufficient evidence and findings of fact on substantially con- 
flicting evidence will not be reversed unless clearly wrong. 

: AFFIRMANCE. Evidence examined and held, 

that the action of the district court in this case, determining 

that deceased, Lea, was a paid employee of the city of Fremont, 
that the injury which caused his death was accidental and not 
due to his willful negligence, and arose out of, and in the 
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course of, his employment, is,’ in view of the rule above an- 
D nounced, sustained by the record here presented. 
ATTORNEY’S FEES. Where defendant, on ap- 
peal to the district court, in a workmen’s compensation case, 
secures a substantial reduction of the amount of recovery against 
him, plaintiff’s attorney’s fees for services performed in the dis- 
trict court may not be allowed and taxed against the defendant. 


APPEAL from the district court for Dodge county: FRED- 
ERICK W. BUTTON, JUDGE. Affirmed as modified. 


Brogan, Ellick & Raymond and Quintard Joyner, for ap- 
pellant. 


J. C. Cook and Dolezal, Spear, Mapes & Stevens, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAy, GooD, 
THOMPSON and EBERLY, JJ. 


EBERLY, J. 

Frieda Lea, hereinafter referred to as plaintiff, presented 
to the compensation commissioner of Nebraska a claim 
against the city of Fremont on account of the death of her 
husband, based on the provisions of the Nebraska compen- 
sation act. The claim was, by the commissioner, heard and 
allowed. The city appealed to the district court for Dodge 
county, where the action of the compensation commissioner 
was confirmed, except as to penalty. The defendant now 
prosecutes a further appeal to this court. 

This appeal, thus made, is now to be heard and deter- 
mined subject to the limitations of the doctrine heretofore 
adopted and repeatedly announced by this court: “On ap- ~ 
peal from the district court to the supreme court in a work- 
men’s compensation case, findings of fact supported by suf- 
ficient evidence and findings of fact on substantially conflict- 
ing evidence will not be reversed unless clearly wrong.” 
American Smelting & Refining Co..v. Cassil, 104 Neb. 706. 
See, also, Tragas v. Cudahy Packing Co., 110 Neb. 329; 
Simon v. Cathroe Co., 106 Neb. 535. 

Appellant city here contends that Lea had no compensable 
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status; that the fire department of which he was a member 
and a representative at the time of his injury was strictly 
a voluntary organization and constituted no part of the city 
government; that he was not legally employed by the city; 
that his death was due to his own wilful negligence; but, 
if it should be determined that he was an employee of the 
city of Fremont, then that the fatal injury that he received 
did not arise out of, or in the course of, such employment. 

A brief summary of some of the important events which 
furnish the setting of the transaction before us may be of 
assistance. The state firemen’s organization, in 1925, held 
its forty-third annual meeting at Hastings, Nebraska. In 
accordance with the object of its creation, the program and 
arrangements of this association for this meeting, as usual, 
afforded visiting firemen opportunities to inspect, examine, 
and study modern and improved fire-fighting apparatus, 
and also to receive instructions in the latest and approved 
ways of fire fighting and protection against fire. In 1925, 
as well as for many years prior thereto, the Fremont fire 
department was represented at this meeting of the state 
organization by a delegation selected from the membership 
of the department, consisting in part of nonpaid members, 
and in part of paid members. It appears from the record 
that for years it had been apparently an established mu- 
nicipal policy of this city that one or more of the paid mem- 
bers of its fire department should be sent to this state meet- 
ing for instruction. Lea, as such, had attended the annual 
meeting of the state association held in 1924 on full pay, 
and with the cost of substitute provided for at the expense 
of the city. Such, indeed, was his situation while in at- 
tendance at the Hastings convention in 1925. After ar- 
rival at that city with the “Fremont delegation,” he was 
proceeding along the public street to the place of registra- 
tion, as provided and required by the rules of the state or-. 
ganization, in the immediate company of the chief of his 
department; and a toy cannon, then under sole control of a 
third party, was accidentally discharged, which wounded 
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Lea, from the effects of which he died. The toy cannon in 
question was one which for 20 years or more had been in 
the possession of the Fremont fire department and was 
used by it for saluting purposes. Lea was in no manner 
connected with the operation of the cannon at the time he 
was injured. Earlier in the morning, however, Lea had 
been engaged in firing the cannon at Fremont, en route 
from Fremont to Hastings, and in Hastings. He had, how- 
ever, discontinued this diversion some time before the in- 
jury in controversy was received. 

For more than 25 years the city of Fremont has been a 
city of the first class, having more than 5,000 and less than 
25,000 inhabitants. The provisions of its charter appear 
in chapter 44, Comp. St. 1922. During this period it has 
been, by charter, empowered to provide for the organiza- 
tion and support of a fire department; to procure fire en- 
gines, hooks, ladders, and buckets and other apparatus; to 
organize fire engine, hook and ladder, and bucket compan- 
ies, and prescribe rules for duty and the government there- 
of, with such penalties as the council may deem proper, not 
exceeding $100, and make all necessary appropriations 
therefor. Comp. St. 1922, sec. 4006. 

These express statutory powers are further supplemented 
by provisions fully empowering the mayor and council to 
provide, in absence of statutory provisions, whatever de- 
tails may be necessary for the full exercise of the powers 
conferred. Comp. St. 1922, sec. 4088. This grant is in 
the nature of a police power exercisable for public benefit. 
The fire department, organized thereunder, is organically 
a part of the city government. It is to be supported by 
public funds caused by taxation. The relation between the 
city and the members of the fire department, organized 
under, and as contemplated by, the provisions of the charter 
above referred to, was that of master and servant, or pub- 
lic employees. Whether the department should be organ- 
ized on a volunteer or nonpay basis, or whether as a paid 
department, or as a mixed volunteer and paid department, 
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was and is a mere matter of detail, a question of adminis- 
tration for the mayor and council to determine. But the 
matter of compensation, or the absence of it, in no manner 
affected the extent and character of:the powers exercisable 
by the mayor and council over the organization, or the duty 
of the members of the fire department to comply with the 
regulations prescribed by the city. 

The mayor and council of the city of Fremont, by the 
adoption of appropriate ordinances, proceeded to exercise 
the charter powers above referred to. AJl the ordinances 
on the subject of the Fremont fire department do not pur- 
port to be set forth at length in the record. Enough ap- 
pears, however, to sustain the conclusion that this fire de- 
partment is organized pursuant to, and in harmony with, 
the charter powers enumerated, and that the chief of the 
department, as well as the department itself, and the mem- 
bers thereof, are, subject to the paramount control and 
direction of the mayor and council of the city of Fremont. 
It, therefore, follows that the contention that members of 
a volunteer fire department, or a fire department of the 
class to which the city of Fremont belongs, have no public 
status or lawful connection with the municipal government, 
and can be regarded only as private individuals acting in 
their own interest and behalf, cannot be accepted. Mem- 
bers of such departments must be accorded the position 
or status of municipal servants or employees. 

It is an undisputed fact in the record that Lea, at the 
time of his death, and for more than two years prior there- 
to, was a paid member of the Fremont fire department, and, 
as such, served continuously and in good faith under such 
employment by the city. During this period his compensa- 
tion had been regularly audited and allowed by the mayor 
and council and paid him pursuant to such action. At the 
time of his death, and prior thereto, his rate of pay was 
$115 a month. In view of these facts, we find that his em- 
ployment was, therefore, within the protection of the Ne- 
braska employers’ liability act. Comp. St. 1922, sec. 3038. 
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Under these facts the city will not be heard to deny the 
legality of Lea’s appointment or employment. City Council 
of Sheffield v. Harris, 101 Ala. 564. 

Nor does the fact that the members of the Fremont fire 
department, thus organized, have united together and 
adopted a constitution and by-laws for the advancement of 
their mutual interests and the promotion and objects of 
their organization in any manner affect the conclusions here 
reached. The statutory grant to the city is controlling. The 
organization effeeted by the membership of the department 
is necessarily subject to and subordinate to the due exercise 
of the powers conferred upon the city by the terms of the 
statute. Therefore, their status was in no manner changed 
by the voluntary action thus taken. In fact, the wisdom of 
permitting organizations such as these to exercise a certain 
subordinate power within restricted spheres has the sanc- 
tion of legislative recognition. Thus, similar powers are, 
by statute, expressly conferred upon members of national 
guard companies. Comp. St. 1922, sec. 3335. 

We have also carefully examined the provisions of the 
constitution and by-laws of the Nebraska State Volunteer 
Firemen’s Association. The object of this association, 
among others, is “‘the protection and promotion of the best 
interests of the firemen of Nebraska.” ‘The qualifications 
for membership are provided for by section 1, art. V of the 
Constitution, in the words: “Every organized fire depart- 
ment or company, in any city, town or village in the state 
of Nebraska, may become members of this association by 
the payment of an entrance fee of $2.” This express lan- 
guage confers eligibility alike upon paid organizations and 
nonpaid organizations. Finally, it contains no provisions 
excluding a member of a volunteer nonpaid, who subse- 
quently becomes a member of a paid department, from the 
benefits of the association. 

Therefore, we take it that the facts that Lea was a mem- 
ber of the J. C. Cleland hose team of Fremont, a nonpaid 
organization, and was an elected representative of it to the 
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forty-third annual convention of the Nebraska State Vol- 
unteer Firemen’s Association, create no presumption that 
his status, while attending that state meeting, was other 
than a paid member of the organization he represented. 

It is insisted by the appellant that Lea’s previous con- 
nection with the instrumentality which caused his death 
was such as to charge him with wilful negligence and to 
deny him recovery. But Lea had no connection with the 
toy cannon, and was not participating in its use at the 
time of the accident which caused his death. It cannot be 
said that his previous acts were the proximate cause of his 
injury. Those acts had spent their force so far as their 
potentiality for harm may have existed. The proximate 
cause of Lea’s injury was the act of the third person in 
charge of the cannon at the time of its discharge which 
resulted in the injuries from which Lea died. Boyce v. Bur- 
leigh, 112 Neb. 509. 

An express grant of power to a municipality implies on 
part of the latter the duty to exercise it in a reasonable man- 
ner for public good. This necessarily involves on part of 
city authorities, subject to express or implied restrictions 
in the terms of the grant, the right to adopt and carry out 
reasonable plans and to pursue reasonable methods to make 
the grant effective, and to accomplish the result intended 
by the donor of the power. As we have seen, the power 
to organize, support, and maintain fire departments was 
expressly conferred upon the city of Fremont by the terms 
of its charter. As cities increase in sjze, under modern 
conditions, the necessity of an adequate fire protection cor- 
respondingly increases. It must be admitted that, in order 
to accomplish this necessary work effectively, the city must 
have men who are instructed and skilled in such work, and 
able, because of their skill, to combat this increasing peril. 
The necessities of the situation plainly imposed the duty 
to provide for the proper instruction of the fire department 
upon the mayor and council of the city of Fremont. 

In discharge of this obligation, the city of Fremont 
adopted the plan or policy of sending representatives of the 
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fire department to, or causing them to attend, the annual 
state convention where such necessary instruction was avail- 
able. It must be conceded that, as a plan or policy, it was 
both economical and reasonable and proper. It was within 
the discretion of the municipal authorities to adopt and 
carry out. Pursuant to this plan, Lea attended the Has- 
tings convention for the purpose of receiving this essential 
instruction. 

We do not deem the absence of express verbal direction 
to Lea to attend the Hastings convention, if such was the 
fact, at all material, in view of the circumstances of this 
case. An order is but the will of the master which it is 
the duty of the servant to obey and conform to. It is ad- 
mitted that it was the “desire” of the authorities that Lea 
attend. The chief of the fire department approved his go- 
ing, secured his election as a delegate, and arranged for 
his attendance. His traveling expenses were provided for. 
His substitute for local fire duty was secured to be com- 
pensated at city expense. His own pay was to continue. 
In view of all this evidence, it cannot be said that in the 
slightest degree Lea failed to conform to the municipal will 
in his attendance at the Hastings convention. Besides, it 
appears that this was but following a custom that had pre- 
vailed for years, and was known and approved by the mayor 
and council. It therefore follows that the injury occurred 
when Lea was in the course of his employment. Stockley 
v. School District, 231 Mich. 523. 

It is insisted, however, that the accident occurred upon 
the public streets of Hastings, and that the danger created 
by the accidental discharge of the cannon was one to which 
the public, generally, was exposed, and not one which arose 
out of, or was inherent in, Lea’s employment. Under the 
facts in this case, the question here raised is foreclosed by 
our previous decision. Even though the accident be sus- 
tained by reason of risk incidental to the streets, the acci- 
dent, under the circumstances of this case, arises out of, 
as well as in, the course of his employment. Coster v. 
Thompson Hotel Co., 102 Neb. 585. 
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This case is supported by the weight of authority. Ref- 
uge Assurance Co. Lid. v. Millar, 5 Butterworth, Com. Cas. 
(Eng.) 522; M’Neice v. Singer Sewing Machine Co. Ltd., 
4 Butterworth, Com. Cas. (Eng.) 351; Bett v. Hughes, 8 
Butterworth, Com. Cas. (Eng.) 362; Dennis v. White & Co., 
2K. B. Div. 1916 (Eng.) 1; Pierce v. Provident Clothing 
and Supply Co. Ltd., 1 K. B. Div. 1911 (Eng.) 997; Milwau- 
kee v. Althoff, 156 Wis. 68; Matter of Katz v. Kadans & 
Co., 282 N. Y. 420; Matter of Roberts v. Newcomb & Co. 
234 N. Y. 553; Foley v. Home Rubber Co., 89 N. J. Law, 474. 

The language restricting a master’s liability for eompen- 
sation under our compensation act to ‘‘an accident arising 
out of, and in the course of, employment” was first used in 
the English act. These words, in this connection, appear in 
practically all of the American compensation statutes. The 
English act was largely the source of American legislation. 
The phrase, “arising out of, and in the course of employ- 
ment,” was construed with reference to street risks by the 
House of Lords in the case of Dennis v. White & Co., 2 K. B. 
Div. 1916 (Eng.) 1. In this decision, which publicists gen- 
erally concede as one of the most important decisions under 
the compensation acts ever handed down, that tribunal laid 
down the law with reference to street accidents as follows: 

“Where a workman is sent into the streets on his em- 
ployer’s business, whether habitually or occasionally, and 
whether on foot or on a bicycle, or on an omnibus or a car, 
and he meets with an accident by reason of a risk of the 
streets to which his employment exposes him, the accident 
arises out of as well as in the course of his employment; 
and it is immaterial that the risk which caused the accident 
is one which is shared by all members of the public using 
the streets under the like conditions.” 

Adhering to Coster v. Thompson Hotel Co., supra, it fol- 
lows that the injury in the present case was not only re- 
ceived while in the course of employment, but arose out 
of Lea’s employment. 

Penalties for “delayed payment” to the extent of 50 per 
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cent. allowed by the compensation commissioner in this 
case were disallowed on appeal by the district court, which 
action we approve. It follows, adhering to the construction 
of the statute involved here adopted, attorney’s fees of 
plaintiff’s attorney for services rendered in the district 
court may not be allowed and taxed to defendant, and that 
portion of the judgment of the district court so ordering 
is erroneous and is reversed. 

The judgment of the district court, thus modified, is, in 
all things, affirmed. 

AFFIRMED AS MODIFIED. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, 
APPELLEE, V. FARMERS STATE BANK OF DIX: VAN E. ‘ 
PETERSON, RECEIVER, APPELLANT: OMAHA NA- 
TIONAL BANK, CLAIMANT, APPELLEE. 


FILED May 7, 1927. No. 24909. 


1. Banks and Banking: GUARANTY FuND: Deposits. “Whether 
a transaction constitutes a deposit, within the meaning of the 
depositors’ guaranty law, must depend upon the facts and cir- 
cumstances surrounding the particular transaction.” State v. 


Atlas uals 114 nce 646. 
“The law will look through all 


2. 
acnihianiees and soving to ascertain the actual fact whether or 
not there has been a bona fide deposit, and, if not, the depositors’ 
guaranty fund will not protect the transaction, no matter how it 
may be evidenced.” State v. Atlas Bank, 114 Neb. 646. 

3. : : “Ordinarily, where a stockholder of a 


state favk, with knowledge that the bank is insolvent, or in 
an unsafe condition, at the instance and request of the bank 
officials obtains and places in or to the credit of the bank money, 
to enable the bank to meet a pressing obligation, and where the 
money is not placed in or at the command of the bank, for the 
use, safe-keeping or convenience of the stockholder, in the 
ordinary and usual course of business, such transaction does 
not constitute a good-faith deposit, within the meaning of the 
guaranty fund law, and is not protected by the depositors’ 
guaranty fund.” State v. Atlas Bank, 114 Neb. 646. 
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4, 


: 4 Transaction examined, and held not 
to be a deposit protected by the guaranty fund. 


APPEAL from the district court for Kimball county: J. 
LEONARD TEWELL, JUDGE. Reversed, with directions. 


Roland V. Rodman and C. M. Skiles, for appellant. 


Smith, Schall, Howell & Sheehan, Gaines, Van Orsdel & 
Gaines and Warren H. Howard, contra. 


Heard before Goss, C. J., ROSE, DEAN, Day, Goon, 
THOMPSON and EBERLY, Jd. 


PER CURIAM. 

On February 20, 1924, a receiver was duly appointed in 
the above entitled action to take charge of and wind up the 
affairs of the Farmers State Bank of Dix, Nebraska, which, 
for convenience, will hereinafter be referred to as defend- 
ant. 

In the course of liquidation, the Omaha National Bank 
filed a claim with the receiver for $8,000, based upon a cer- 
tificate of deposit issued by the defendant, and prayed that 
it be allowed as a preferred claim and adjudged payable 
out of the depositors’ guaranty fund. The trial court al- 
lowed the claim against the bank and further adjudged 
that it be paid out of the guaranty fund. No objection is 
made to the allowance of the claim against the bank, but 
the receiver appeals from that part of the judgment order- 
ing the claim to be paid out of the guaranty fund. 

it appears that defendant, on July 26, 1923, issued a cer- 
tificate of deposit to one George A. Roberts for $3,000, due 
January 26, 1924. In due course of business and before 
maturity, Roberts assigned the certificate to the claimant 
as collateral security for an obligation held by it against 
Roberts. The certificate was in proper form and on its 
face bore no evidence of irregularity. Under the evidence, 
the bank is clearly liable for the amount of the certificate 
and interest. Is the depositors’ guaranty fund liable for 
the payment of this certificate? A determination of this 


576 NEBRASKA REPORTS. [VoL. 115 


State, ex rel. Spillman, v. Farmers State Bank of Dix. 


question involves an examination of the circumstances sur- 
rounding its issue. 

It is the claim of the receiver that the certificate is not 
protected by the guaranty fund because the circumstances 
of its issue bring the transaction within the inhibition of 
section 8033, Comp. St. 1922, as reenacted by chapter 191, 
Laws 1923, which reads as follows: 

“No claim to priority shall be allowed which is based up- 
on any evidence of indebtedness in the hands of or orig- 
inally issued to any stockholder, officer or employee of such 
bank, which represents money obtained by such stockholder, 
officer or employee, from himself or some other person, 
firm, corporation or bank jin lieu of or for the purpose of 
effecting a loan of funds to such failed bank.” 

The record shows that R. A. Babcock was, at the time 
of the transaction and for several years prior thereto, an 
officer and stockholder of the defendant bank; that during 
the entire period the bank was hard pressed for funds to 
meet its current demands. While it had a capital of $20,000 
and deposits of approximately $100,000, its cash reserve 
was way below the 15 per cent. requirement of the law. 
Taking account of its bad paper, it had lost more than its 
entire capital stock and surplus. For more than two years 
its cash reserve was habitually below the legal requirement. 
That Babcock knew of the straits in which the bank was 
placed seems clear. 

With reference to this transaction, Babcock testified that 
he called Roberts over the telephone “and told him that we 
needed some money at Dix for the business there, and if 
he could spare me $3,000 that I would send him a note 
which I had in my note case at Potter to secure him for this 
$3,000, and he told me that he could arrange it to let me 
have the money.” Babcock thereupon pledged as collateral 
a note of $4,000 and drew a draft on Roberts for $3,000, 
which he honored. This $3,000 was deposited to the per- 
sonal credit of Babcock. A short time thereafter Babcock 
drew his personal check for $3,000 payable to the bank 
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and had a certificate of deposit therefor issued in the name 
of Roberts. This certificate was dated January 26, 1923, 
and was renewed July 26, 1923. This latter certificate is 
the one in controversy. During the period of these trans- 
actions the cash reserve was way below the requirements 
of the law. On cross-examination, Babcock was asked: 
“Q. Then, did you pledge your personal property in order 
to give money to the Farmers State Bank of Dix, your 
company’s bank, to give it money to take care of its cur- 
rent needs? A. I did. Q. That was what that $3,000 was 
there for? A. Yes, sir.” 

Stripped of all form, the transaction amounts to this: 
Defendant bank was hard up for ready money, of which 
Babcock was fully aware. He borrowed $3,000 and placed 
it in the bank to his credit for the purpose of bolstering 
up the immediate needs of the bank. Later, he drew his 
check in favor of the bank for the amount he had deposited 
and, instead of having the certificate of deposit issued to 
himself, he had it issued to Roberts, who in turn surren- 
dered Babcock’s obligation which he held and returned his 
collateral. This latter transaction is the same as though. 
the certificate had been issued to Babcock and indorsed by 
him to Roberts. But if the transaction be considered as 
though Babcock had drawn his check to Roberts who had 
cashed and deposited the same in the bank and taken a cer- 
tificate of deposit, the result would be the same. Roberts 
was also an officer of the bank, knew its pressing needs 
and had theretofore advanced large sums to bolster up its 
immediate demands. Under the facts in this record, it 
-could not be said that Roberts was a depositor within the 
meaning of the guaranty law. At the present sitting of 
this court, we affirmed, without a written opinion, a series 
of claims against this same bank, based upon certificates 
of deposit issued to Roberts, and held that under the cir- 
cumstances the advances made by Roberts were loans, and 
not deposits, within the protection of the guaranty law. 

In State v. Atlas Bank of Neligh, 114 Neb. 646, the ques- 
tion presented was, in its essential features, substantially 
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the same as the one at bar. In the course of the discussion 
in that case it was said: 

“‘Whether the transaction constitutes a deposit, within the 
meaning of the depositors’ guaranty law, must depend upon 
the facts and circumstances surrounding the particular 
transaction. The law will look through all semblances and 
forms to ascertain the actual fact whether or not there has 
been a bona fide deposit, and, if not, the depositors’ guar- 
anty fund will not protect the transaction, no matter how 
it may be evidenced. Where a stockholder or officer of a 
state bank, with full knowledge that the bank is insolvent, 
or in an unsafe condition, at the instance of the bank’s of- 
ficers procures and places therein or to its credit money 
to enable the bank to meet a pressing demand upon it, and 
where the money is not placed in the bank for the use and 
convenience of the depositor, although the form of the 
transaction may appear as a deposit, it does not, in fact, 
constitute a deposit, within the meaning of the depositors’ 
guaranty law, and is not protected by the depositors’ guar- 
anty fund,’—citing Kidder v. Hall, 113 Tex. 49; First Nat. 
Bank of St. Cloud v. Hirning, 48 S. Dak. 417. 

We are quite convinced that Babcock did not place the 
money in the bank as a matter of safe-keeping or for his 
own use, but that his purpose was to help the bank in meet- 
ing a pressing demand upon it. It was not a deposit in the 
ordinary and usual course of business. It was a transac- 
tion within the inhibition prescribed by section 8033, Comp. 
St. 1922, and not protected by the guaranty fund. 

An argument was presented by the claimant that the 
certificate of deposit was a negotiable instrument and it: 
being an innocent purchaser would have recourse against 
the defendant and the guaranty fund. The question pre- 
sented by this argument has been determined adversely to 
claimant’s contention in so far as it applies to the liability 
of the guaranty fund. In State v. Farmers State Bank, 111 
Neb. 117, it is said: 

“The circumstances under which the guaranty fund may 
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be liable are entirely apart from the law pertaining to ne- 
gotiable paper. A holder of a certificate of deposit in a 
bank who seeks to hold the guaranty fund liable for its 
payment must show that the transaction leading up to the 
issuance of the certificate was such that the law holds the 
guaranty fund liable for its payment. The mere fact that 
a certificate recites on its face that a certain sum has been 
deposited, or that officers of the bank may have stated that 
the deposit is protected by the guaranty law, does not make 
the guaranty fund liable for payment, if in fact a deposit 
has not been made, as that term is understood in the guar- 
anty law. The banks have nothing to do with the guaranty 
fund as such. It is a fund raised by assessments against 

all state banks, administered by officers of the state to pro- 
tect deposits in banks.” 

So far as participating in the guaranty find: the claim- 
ant stands in the shoes of Babcock and Roberts, neither of 
whom could recover against the guaranty fund. 

From an examination of the record, we conclude that the 
district court erred in allowing the claim as one payable 
out of the guaranty fund. The judgment is therefore re- 
versed and remanded, with directions to enter judgment in 
accordance with this opinion. 

REVERSED. 


BETTY JEAN WILSON, APPELLEE, V. THAYER COUNTY 
AGRICULTURAL SOCIETY ET AL., APPELLANTS. * 


FILep May 7, 1927. No. 24996. 


1. Agriculture: CouNTy AGRICULTURAL SOCIETIES: STATUS. A 
county agricultural society organized under section 6, art. I, 
ch. 1 (secs. 1-80) Comp. St. 1922, has the power to sue and 
be sued, and is not a governmental agency exempting it from 
liability for torts, nor is it such part of the county organiza- 
tion as to require it to be sued in the name of the county. 

2. Evidence: EXHIBITION OF INJURIES TO PERSON: DISCRETION OF 
Court. The extent to which one suing for damages for personal 


* See note, 37 Yale Law Journal, 113. 
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injuries may be ailowed to exhibit the evidence of such injuries 
to the jury on the trial is a matter largely of discretion of the 
trial court. Held, in the instant case, that this discretion was 
not abused. . 


3. Negligence. In the circumstances shown by the evidence in this 
case, “the negligence of a parent * * * cannot be imputed to an 
infant, who is injured through the carelessness of another party.” 
Huff v. Ames, 16 Neb. 139. 


4, Master and Servant: LIABILITY OF MASTER. It is the duty of 
one who does in person, or causes to be done by another, an act 
which from its very nature is liable, unless precautions are taken, 
to do injury to others, to use reasonable care that those precau- 
tions are taken; and he cannot escape his duty by turning the 
whole performance over to a contractor. When the work is one 
that is likely to result in injury to others unless preventive meas- 
ures be adopted, the employer cannot relieve himself from liabil- 
ity by employing a contractor to do what was his duty to do, to 
prevent such injurious consequences. / 

LiABILIty. <A principal is liable to third persons for 
misfeasances, negligence and omissions of duty of his agent, and 
the agent is also liable to third persons for his own misfeasances 
and positive wrongs. But the agent is not ordinarily liable to 
third persons for his own nonfeasances or omissions of duty in 
the course of his employment. 


Pal 


APPEAL from the district court for Thayer county: 
ROBERT M. PROUDFIT, JUDGE. Affirmed in part, and re- 
versed in part. 


M. H. Weiss and Lloyd Dort, for appellants. 
J.T. McCuistion and Hartigan & Fouts, contra. 


Heard before Goss, C. J., ROSE, Goop, THOMPSON, and 
EBERLY, JJ. 


Goss, C. J. 

Betty Jean Wilson, a minor, suing by Taylor Wilson, 
her father, had judgment for $3,500 against Thayer 
County Agricultural Society and others for personal in- 
juries, and the defendants appealed. 

The evidence shows the plaintiff, then two years old, was 
taken by her father and mother on the evening of Sep- 
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tember 1, 1921, to attend the county fair at Deshler in 
Thayer county. Admission fees were paid by the father 
and mother to the grounds and to the grandstand. No fee 
was paid or asked for the child, who was carried by the 
father. With others gathered in the grandstand at the 
fair grounds they were witnessing a fireworks exhibition 
provided by the society. It was charged in the petition, 
and there was evidence to prove, that during the course 
of the setting off of the fireworks in front of the grand- 
stand from a point some distance across a race track, 
a ball of fire or sparks therefrom came over into the 
grandstand and alighted on the dress of the little girl be- 
low her chin, while she was lying on her father’s arms. 
This set fire to her clothing and before the fire was ex- 
tinguished she was badly burned and permanently injured. 
A few seconds previously a baby buggy near-by had been 
so set on fire in the grandstand near the seats of the Wil- 
sons. At the time of the trial the area of a large portion 
of plaintiff’s breast showed that it was burned over and 
there were deep scars on her neck and chin. A well-known 
surgeon who examined her testified that the scars on her 
neck and breast carried through the skin and fatty layer 
beneath the skin, into the deep fasciz, or internal struc- 
ture of the connective tissues, of the neck and breast; cer- 
tain plastic surgery may release the deep adhesions and 
contractions, but there will always be a mottled appear- 
ance of the skin; by proper exercise she is stretching the 
scars and relieving some of the deformity of posture 
caused by their presence. 

The Thayer County Agricultural Society was organized 
under section 6, ch. 1, Comp. St. 1922, by virtue of which, 
whenever 20 or more persons, residents of a county, shall 
organize themselves into a society for the improvement of 
agriculture, and shall have adopted a constitution and by- 
laws and shall have raised not less than $50 in any one 
year and certified the amount to the county clerk, the 
county board shall levy a tax upon assessable property, 
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not exceeding three-fourths of a mill, or sufficient to pay 
a certain amount, dependent upon the population of the 
county, and shall pay the amount of taxes collected there- 
on to the treasurer of such agricultural society. Each 
county society has the power of eminent domain, limited 
to the appropriation of not to exceed 40 acres of land; and 
to have as an ex officio member of the state board of agri- 
culture either the president of the society or an accredited 
delegate. Section 57 of the same chapter provides that 
counties in their organized governmental capacity may 
establish and maintain county fairs by going through cer- 
tain procedure and by vote of the people of the county, as 
provided in subsequent sections, but the defendant society 
was not such, 

In support of their first assignment of error, the defen- 
dants argue that the court erred in receiving any evidence 
over their objection, on the theory that the proceeding is 
one in reality against the county, and that this society is 
a part of the county organization and as such exercises 
authority of sovereignty and is a governmental agency. If 
the county itself had organized the society under author- 
ity of a vote of the people, by the power granted by the leg- 
islature in section 57. supra, that objection might have per- 
tinence. That question, however, is not before us, and is 
not decided here and is merely stated for the purpose of: 
aiding a decision as to what was the legislative intent when 
the present society was provided for by legislative enact- 
ment. The legislature separately provided for agricultural 
societies organized by individuals and for agricultural so- 
cieties organized by counties as conductors of fairs. Each 
must be separately tested as to its liabilities under the law. 
Defendants cite cases to the effect that mandamus will lie 
to compel the county board to act on a claim for a statu- 
tory allowance for the benefit of a county fair organized as 
this defendant was. That is true, but it is because such 
a claim is a claim against the county and must first be pre- 
sented to the county board, upon whom the law places the 
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duty of passing on claims against a county, and, if dis- 
allowed, the jurisdiction to hear the case on appeal then re- 
sides in the district court, which does not have jurisdiction 
in the first instance. In such a case mandamus lies to com- 
pel the county board to perform its plain administrative 
duty to pass on the claim one way or the other; but the fact 
that a society may successfully invoke mandamus against a 
county does not of itself prove that the society is a govern- 
mental agency. Tested by the dominion actually exercisable 
by the county, the argument also fails, for the county had 
no control over the society either in law or in fact in the 
character of exhibition put on by the society or in the man- 
ner of its execution. 

Defendants cite State v. Robinson, 35 Neb. 401, as author- 
ity for the conclusion that an agricultural society is a gov- 
ernmental agency and therefore supports the proposition 
that the suit here should have been instituted against the 
county. While in that case the court said that “agricultural 
societies are not corporations within the ordinary meaning 
of the term, but rather agencies adopted by the state for 
the purpose of promoting the interests of agriculture and 
manufacturing,’ yet the case bears interna] evidence to 
refute defendants’ application of it to the point in issue. 
It was a case where the agricultural society was suing the 
-county to require the county to provide funds to pay the 
society the amount fixed by statute as due the society from 
the county. If plaintiff is capable of suing, it is, in the 
absence of a prohibitory statute, likewise capable of being 
sued; it is a separate entity from the county. It is adopted 
by the state or fostered by the state in the sense that the 
legislature provided for its creation and for certain uni- 
form sustenance for the purpose of promoting the inter- 
ests of agriculture. It is an agency in the generic definition 
of that word, but it is not.an agent in the legal sense that 
can bind a governmental principal and itself be relieved 
from liability on its own contracts or for its own torts on 
the ground that it is a governmental agency as that term 
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is legally understood. The legislature never intended to 
limit the amount that could be paid by the county to sup- 
port this society and at the same time, by implication, to . 
make it an agency that could subject the county to suits 
for its acts. It follows that the court did not err in re- 
fusing to receive evidence on the ground assigned. 

Defendants complain that the court, during the exami- 
nation of the mother as a witness, permitted the injuries 
of the child to be viewed by the jury for a period of 5 to 
12 minutes. No objection was made to the exhibition, but 
merely to its length and to the use of her to illustrate the 
questions put to the mother and her answers. We do not 
find from the character of the evidence and what happened 
there, as shown by the record, that the court in any way 
abused its discretion or that the jury were likely to be 
stirred up unduly by this view of the child. 

As to the complaint that the damages awarded are ex- 
cessive, it appears, in addition to the scars as heretofore 
briefly described, from the evidence, that plaintiff was in 
the hospital and otherwise undergoing treatment for these 
burns for a long period. From her neck to her inter-mam- 
millary line, the skin was burned off and the tissues were 
deeply involved so that nearly all of that area was disfigured 
in addition to the deep horizontal scar across the neck under 
the chin. The pain endured by this little child, just at the 
age when speech begins to dawn, must have been like the 
inarticulate suffering of some stricken animal. Her physi- 
cal disability had not ended at the time of the trial three 
years later. She will always, to some degree, bear the 
stamp of the flame. It seems to us, therefore, that the find- 
ing of the jury on this point shows that the jury were 
not inflamed by the exhibition of the child at the trial and 
manifested restraint in their assessment of damages. 

Considerable space in defendants’ brief-and argument is 
devoted to a discussion of the alleged error of the court in 
receiving evidence and rejecting evidence, and relating to 
instructions concerning the relation of the parent to the 
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child. The plaintiff grounded her case, and the court sub- 
mitted it to the jury, on the theory that the agricultural 
society was negligent in the manner of exploding or direct- 
ing the handling and exploding of its fireworks, and that 
it did not furnish her a reasonably safe place to sit with 
her parents to view the fireworks, in that the portion of 
the grandstand where they were seated was not provided 
with proper screens to prevent dangerous missiles from en- 
tering the grandstand, though some of the grandstand was 
so protected by a wire backstop. The defendants’ theory 
of the law is that there was notice to the parents of the 
dangerous character of the place before the child was in- 
jured, and that the child should have been removed before 
the accident occurred. While, in the action of a father for 
his own benefit to recover damages which he has suffered 
by reason of injury to his child, his own negligence con- 
tributing to the injury may defeat his recovery (Tucker v. 
Draper, 62 Neb. 66) yet, under the rule long in force in 
this state, “The negligence of a parent * * * cannot be 
imputed to an infant who is injured through the careless- 
ness of another party.” Huff v. Ames, 16 Neb. 189; Tucker 
v. Draper, 62 Neb. 66; Hajsek v. Chicago, B. & Q. R. Co., 
68 Neb. 539. While the cases do not entirely agree on this 
point, this is the majority view and the great weight of 
authority. 15 A. L. R. 414, note; 20 R. C. L. 155, sec. 129. 
The society had a written contract with North American 
Fireworks Company of Chicago to exhibit displays of fire- 
works four nights of the fair. This injury occurred on the 
third night. The society, among other things, furnished 
and paid helpers to erect the necessary supports for the 
fireworks and to aid in setting them off, though the expert 
direction was by a man sent by the company for that pur- 
pose. The defendants strenuously insist that the fireworks 
company was an independent contractor, and that the de- 
fendants, therefore, are not liable for any tort that may 
have been committed through the contractor’s negligence; 
and that the trial court erred in holding as a matter of 
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law that the evidence was insufficient to submit the case 
to the jury on that theory of defense. The meaning of 
what is an independent contractor is not readily susceptible 
of precise or fixed definition to fit all cases that may arise. 
Each case must be determined on its own facts. Here, at 
the best that might be stated truly for the society, there 
was interwoven the duty of the fireworks company in pre- 
senting the exhibition and the duty of the agricultural so- 
ciety to furnish a reasonably safe place for its invited 
spectators. And that leads us to say here that, in the cir- 
cumstances, we do not consider the plaintiff a trespasser or 
at best a mere licensee, as described by the defendants, but 
rather an invitee, even though no admission fees were actu- 
ally paid for her. By the act of the society in admitting a 
child of her tender years, in the arms of a parent, past 
the cashiers of the outer gate of the grounds and the inner 
gate of the grandstand, a portion of the admissions paid 
by those in charge of her will, if necessary, be considered 
attributable to her. One of the most applicable discussions 
on the defense of independent contractor is found in our 
own reports. It arose in the suit of an infant of five years 
against an exposition company and its officers and against 
a fireworks company, and the same defense of independent 
contractor was interposed as a matter of law on demurrer. 
Bianki v. Greater American Exposition, 3 Neb. (Unof.) 
656. In the opinion the court said: 

“While it has often been held that the owner of premises, 
who has put an independent contractor in charge thereof, 
is relieved from liability for damage to persons injured 
by the acts of such independent contractor, on the other 
hand it is the duty of every one who does in person, or 
causes to be done by another, an act which from its very 
nature is liable, unless precautions are taken, to do injury 
to others, to see to it that those precautions are taken; and 
he cannot escape his duty by turning the whole perform- 
ance over to a contractor. * * * The distinction is, when 
the work is one that will result in injury to others unless 
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preventive measures be adopted, the employer cannot re- 
lieve himself from liability by employing a contractor to 
do what it was his duty to do, to prevent such injurious 
consequences. It is one’s duty to so conduct his own busi- 
ness as not to injure another, and this duty continuously 
remains with the employer.” 

Having employed the fireworks company to put on the ex- 
hibition and having furnished and paid part of the help 
in erecting and exploding the fireworks, the society cannot 
now say that its agent to do this work was an independent 
contractor and thus escape liability for any failure to do 
its duty, provided that failure is proved and submitted to 
the jury in due form. 

The suit was against the defendants Thayer County Agri- 
cultural Society, Adam Kahle, Henry C. Struve, Paul Grupe, 
Richard W. Rodenburg, John Albrecht, George Barthel, 
Edward J. Mitchell, Albert Caughey, and Edward R. Hen- 
‘ richs. The-court instructed the jury that the action had 
originally been brought against all of them, but that at 
a former trial the defendants Struve and Barthel had been 
relieved of liability by order of the court. The other de- 
fendants complain of this instruction. We fail to see how 
it prejudiced the other defendants both as the case then 
stood and by reason of our following discussion. The re- 
maining personal defendants assign error in the failure of 
the court to eliminate them for lack of evidence of their 
personal liability. The amended petition describes these 
defendants as “the officers, directors and managers of the 
defendant association,” but does not allege any specific acts 
done by them or any one of them; nor do we find in the 
brief of appellee any reference to evidence proving any 
specific acts of these defendants showing that they partic- 
ipated in any acts of malfeasance toward the plaintiff, ex- 
cept they were managers and directors of the society. 
While this is a law case and we are not trying it de novo 
and we are under no obligation to read the evidence save 
as pointed out, yet the writer has searched the record in 
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vain, seeking specific evidence on which the personal de- 
fendants were held by reason of any active participation 
in the matter. It would seem, therefore, that the only 
ground on which they could be liable would be for nonfeas- 
ance; that is, for their failure as directors and managers 
to furnish a reasonably safe place to view the exhibition, 
or to see, as such officers, that the duty of the society to 
use reasonable care not to injure a spectator by sending 
explosives into the place provided for the spectators was 
done. We do not understand that to be the rule of law ap- 
plied to defendants in their situation. The society was the 
principal. These defendant officers were its agents charged 
as such with the execution, in the scope of their employ- 
ment, of such duties as belonged to their principal. In dis- 
cussing the liability of agents for torts Judge Story says: 
“The law upon this subject as to principals and agents is 
founded upon the same analogies as exist in the case of 
masters and servants. The master is always liable to third 
persons for the misfeasances and negligences and omissions 
of duty of his servant, in all cases within the scope of his 
employment. So the principal, in like manner, is hable to 
third persons tor the like misfeasances, negligences and 
omissions of duty of his agent, leaving him to his remedy 
‘over against the agent in all cases where the tort is of 
such a nature as that he is entitled to compensation. * * * 
The agent is also personally liable to third persons for his 
own misfeasances and positive wrongs. But he is not, in 
general (for there are exceptions), liable to third persons 
for his own nonfeasances or omissions of duty, in the course 
of his employment. His liability, in these latter cases, is 
solely to his principal.” Story, Agency (9th ed.) sec. 308, 
citing Henshaw v. Noble, 7 Ohio St. 226. In Bianki v. 
Greater American Exposition, supra, this court held that 
in a similar case the directors and officers were not liable 
for the negligence of the special agent employed to do the 
work. So, we conclude that the court ought to have sus- 
tained the several motions of the individual personal! de- 
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fendants to direct a verdict or for a judgment in their 
favor. The brief on behalf of the defendants discusses a 
large number of other errors assigned in relation to the 
instructions of the court and instructions requested by the 
defendants, but refused by the court, as well as some propo- 
sitions aside from the instructions. The necessity for dis- 
cussing many of these has already been eliminated by what 
we have heretofore said and particularly by our release 
of the individual defendants; the others were not, in our 
opinion, the cause of prejudicial error as to the remaining 
defendant, and it would serve no useful purpose to discuss 
them and thus prolong this already necessarily extended 
opinion. It follows that the judgment of the trial court 
should be affirmed as to Thayer County Agricultural So- 
ciety; and as to the other defendants it should be, and is, 
reversed, with directions to enter judgment of dismissal in 
favor of the individual personal defendants. 


AFFIRMED IN PART, AND REVERSED IN PART. 


WILLIAM M. KIMBLE, APPELLANT, V. CLYDE A. ROEDER, 
APPELLEE. 


FILED MAy 7, 1927. No. 24764. 


1. Appeal: DismMissAL: REVIEW. Where the district court ex- 
cuses the jury and dismisses the action after admitting proof by 
each party, the appellate court, in reviewing the decision, will 
assume the existence of every material fact which the evidence 
on behalf of plaintiff establishes or tends to prove and give him 
the benefit of proper inferences therefrom. 

2. Trial: EVIDENCE: QUESTIONS FOR JURY: Where the evidence 
is conflicting on the trial of a controverted issue of fact, the 
credibility of witnesses and the probative effect of their testi- 
mony are questions for the jury. 

DISMISSAL. Where the evidence is sufficient to sustain 
a verdict in favor of plaintiff on a material issue of fact raised 
by the pleadings, it is error to excuse the jury and dismiss 
the action. , 

4. Physicians and Surgeons: MALPRACTICE: EVIDENCE. Physicians 
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‘and surgeons performing an exploratory operation resulting in 
the removal of a kidney cannot, as a matter of law, defeat an 
action for malpractice by testimony that, possessing ordinary 
knowledge and skill, they unanimously determined on the course 
pursued in the exercise of their best judgment, if they did not in 
fact use ordinary care in making their diagnosis after exposing 
the kidney and if they were in fact chargeable with negligence 
in removing it, 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Reversed. 


J. E. Daly and J. J. Harrington, for appellant. 
Gurley, Fitch & West and F. A. Wright, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, GOOD, 
THOMPSON and EBERLY, JJ. 


ROSE, J. 

This is an action to recover damages in the sum of 
$87,600 for malpractice by defendant as physician and sur- 
geon. Defendant denied the negligence with which he was 
charged in the petition. The cause was tried to a jury. 
Evidence on both sides was adduced at great length. Over 
3.600 questions were propounded to witnesses and the 
proofs covered more than 700 pages of the record. After 
the parties rested, the trial court on motion of defendant 
excused the jury and dismissed the action. Plaintiff ap- 
pealed. 

The appeal presents the involuntary nonsuit for review. 
Owing to the nature of the charges against defendant and 
the volume and character of the testimony, grave questions 
searching all the evidence were submitted to the trial court. 
The review also requires consideration of the evidence from 
every standpoint, but details to which the parties resorted 
in the trial, in the briefs and in the arguments must neces- 
sarily be avoided in expressing the views of the appellate 
court. : 

Plaintiff, a resident «f Nadge county, became suddenly 
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and critically ill January 20, 1921. Doctors E. A. Buchanan 
and H. C. Pederson of Fremont were called to attend him. 
They were unable to make a definite or satisfactory diag- 
nosis. Suspecting kidney trouble requiring surgery, de- 
fendant was called into the case as ari expert in that branch 
of the medical profession. At different times cystoscopic 
examinations of plaintiff’s bladder and kidneys were made 
by different physicians. In efforts to determine the nature 
of the disorder the X-ray was used. Specialists in different 
lines of practice examined plaintiff and made reports to 
defendant, who, by means of an incision February 19, 1921, 
explored the right side of plaintiff’s abdomen, including the 
right kidney, without discovering the disturbing cause. 
Plaintiff remained in a serious condition until June 6, 1921, 
when Buchanan and Pederson, suspecting an abscess in the 
left kidney, inserted needles without finding pus. They 
consulted with defendant June 7, 1921. Fearing an in- 
fection of the left kidney, they all agreed that an explora- 
tory operation in the region thereof was necessary. With 
the assistance of Buchanan and Pederson, this operation 
was performed by defendant at the Fremont Hospital, in 
Fremont, June 9, 1921. The left kidney was exposed for 
examination and removed. 

Negligence in the diagnosis after the left kidney was ex- 
posed and in the permanent removal of that organ without 
sufficient cause were controverted issues in the case. In 
testing the sufficiency of the evidence for the purpose of re- 
viewing a compulsory nonsuit, the court is committed to the 
following rule: Where the district court excuses the jury 
and dismisses the action after admitting proof by each 
party, the appellate court, in reviewing the decision, will 
assume the existence of every material fact which the evi- 
dence on behalf of plaintiff establishes or tends to prove 
and give him the benefit of proper inferences therefrom. 
Central Nat. Bank v. Ericson, 92 Neb. 396; Nothdurft v. 
City of Lincoln, 66 Neb. 434; Paxton v. State, 59 Neb. 460; 
Harris v. Lincoln Traction Co., 78 Neb. 681; Tate & Ehr- 
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hardt v. Loney, 85 Neb. 559; Schmelzel v. Leecy, 104 Neb. 
672; O’Hara v. Hines, 108 Neb. 74; Shawnee State Bank v. 
Lydick, 109 Neb. 76; Traphagen v. Lincoln Traction Co., 
110 Neb. 855; Hall v. Union P. R. Co., 113 Neb. 9. 

In the present case there was evidence tending to prove 
that the left kidney, when raised to the surface of plain- 
tiff’s body for examination during the exploratory opera- 
tion, did not disclose pus visible to the naked eye, and that 
defendant failed to require a microscopic examination for 
indications of infection. There was other evidence tending 
to prove that the capsule of the kidney and the surrounding 
tissues did not disclose the presence of pus. There is also 
testimony, if believed by the jury, sufficient to create the 
inference that the actual condition of the left kidney and of 
the surrounding region did not necessitate the removal of 
that organ, and that defendant did not exercise ordinary 
skill and care in making a diagnosis and in removing the 
kidney after exposing it for examination. The necessity 
for an exploratory operation implied lack of definite infor- 
mation disclosing the real cause of plaintiff’s abnormal con- 
dition and required the usual and ordinary care exercised 
in making a diagnosis in view of the additional knowledge 
acquired by the exploration. On this issue the witnesses 
did not agree. Where the evidence is conflicting on the trial 
of a controverted issue of fact, the credibility of witnesses 
and the probative effect of their testimony are questions for 
the jury. 

Where the evidence is sufficient to sustain a verdict in 
favor of plaintiff on a material issue of fact raised by the 
pleadings, it is error to excuse the jury and dismiss the 
action. 

In behalf of defendant it is argued that the three operat- 
ing physicians and surgeons used their best judgment with 
full knowledge of the history of the case and of former 
explorations, examinations, observations, treatments and 
conditions. Physicians and surgeons performing an ex- 
ploratory operation resulting in the removal of a kidney 
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‘cannot, as a matter of law, defeat an action for malprac- 
tice by testimony that, possessing ordinary knowledge and 
skill, they unanimously determined on the course pursued 
in the exercise of their best judgment, if they did not in 
fact use ordinary care in making their diagnosis after ex- 
posing the kidney and if they were in fact chargeable with 
negligence in removing it. 

For error in failing to submit issues of fact to the jury, 
the judgment is reversed and the cause remanded for 
further proceedings. 

REVERSED. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, V. 
CITIZENS STATE BANK OF RALSTON: R. O. BROWNELL, 
RECEIVER, APPELLANT AND CROSS-APPELLEE: SOUTH- 
ERN SURETY COMPANY, CLAIMANT, APPELLEE 
AND CROSS-APPELLANT. 


FILED May 7, 1927. No. 25767. 


1. Banks and Banking: GUARANTY FuND: Deposits. “In de- 
termining whether a transaction creates a ‘deposit’ within the 
protection of the guaranty fund, the law will look through all 
semblances and forms to ascertain the actual facts as to whether 
there has been a bona fide deposit, and, if not, the guaranty fund - 
does not protect the transaction, no matter how it may be evi- 
denced.” State v. Farmers State Bank, 112 Neb. 380. 

: : Where a state bank, to induce a 
ane company to become surety on a supersedeas bond, issues 
cashier’s checks to the surety company which it deposits in an- 
other bank in a special account and draws a check thereon for 
the amount, payable to the state bank issuing the cashier’s 
checks, and in lieu thereof the state bank issues to the surety 
company certificates of deposit, such transaction does not evi- 
dence 2 deposit by the surety company, within the meaning of 
the depositors. guaranty fund law. 

JUDGMENT FOR A TORT. A judgment against 
a state halk, in an action founded on tort, is not within the pro- 
‘tection of the depositors’ guaranty fund. 

JUDGMENT ON CONTRACT. Where a depositor 
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in a state bank, whose deposit is protected by the guaranty fund, 
reduces his claim to judgment, and the bank fails before the 
judgment can be enforced, such judgment is within the protec- 
tion of the depositors’ guaranty fund. 


5. JUDGMENT: RIGHTS OF ASSIGNEE. The as- 
signee of a judgment against a state bank, which is protected 
by the guaranty tund, is entitled to the same relief as the origi- 
nal suderncut epeditors 

6. INTEREST. The fact that a judg- 


ment aguinat a state bank for a deposit protected by the 
guaranty fund draws interest at 7 per cent. does not deprive the 
holder of such judgment of the protection of the depositors’ 
guaranty fund. 

7. Judgment: MERGER. It is a general rule that a judgment is 
to be regarded as a new debt, and that the cause of action on 
which it is founded merges therein, but such general rule is 
subject to limitations and exceptions. 

: The law of merger does not forbid all in- 
quiry into the nature of the cause of action. If the prevailing 
party was entitled to certain privileges under his contract, he 
may be entitled to the same privileges after the entry of judg- 
ment. 


Though a debt or obligation may be merged 
in a judgment as to certain property, it may still remain as an 
effective cause of action against other property or funds. 

The doctrine of merger will not be so applied 
as to be permitted to destroy the protection of the guaranty 
fund to a depositor who has reduced his claim for deposit to 
judgment. 


10. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS. JUDGE. Affirmed. 


C. M. Skiles and Jackson B. Chase, for appellant. 
Dressler & Neely, contra. 


Heard before Goss, C. J., ROSE, DAY, GOoD, THOMPSON 
and EBERLY, JJ. 


Goon, J. 

The Southern Surety Company, hereinafter called claim- 
ant, filed certain claims against the receiver of the insolvent 
Citizens State Bank of Ralston, hereinafter referred to as 
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the bank, and prayed their allowance as preferred and pay- 
able from the depositors’ guaranty fund. Objections to 
their allowance as preferred claims were filed by the re- 
ceiver, on the theory that the claims did not represent de- 
posits and were not within the protection of the guaranty 
fund. The trial court found for the claimant in part and 
adjudged the sum of $4,449.40 to be a preferred claim and 
payable from the guaranty fund, and the remainder of the 
claim or claims was allowed only as a general claim. The 
receiver has appealed from that part of the judgment which 
allowed a part of the claim as preferred, and the claimant 
has filed a cross-appeal from the disallowance of the re- 
mainder of the claims as preferred. 

The following pertinent facts appear from the record: 
One Noersgaard was a depositor in the bank while it was 
a going concern. He demanded and the bank refused pay- 
ment of his deposit. Thereupon he brought suit against 
the bank, and a trial in the district court resulted in a find- 
ing that Noersgaard was a depositor, and awarding him a 
judgment in the sum of $3,567.23. At about the same time 
one Rasmussen brought suit against the bank in the nature 
of a tort action and recovered a judgment for $2,175.40. 
The bank, then a going concern, desired to appeal from 
both judgments to the supreme court and procured the 
claimant to furnish supersedeas bonds. As a condition to 
its furnishing the supersedeas bonds, claimant demanded . 
indemnity from loss. Thereupon the bank issued to the 
claimant or its agents two cashier’s checks, aggregating 
$6,000. The agents indorsed and deposited these cashier’s 
checks in an Omaha bank in a special account, and im- 
mediately drew a check on the special account for $6,000, 
‘payable to the bank, and upon presenting this to the bank 
it issued to the claimant two certificates of deposit, one 
for $3,700 and the other for $2,300. These certificates 
drew 4 per cent. interest. At the expiration of a year 
they were renewed for the original amounts, plus interest. 
The two cases were appealed to the supreme court, where 
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the judgments of the district court were affirmed and 
mandates issued to the district court. Thereupon execution 
was issued and returned unsatisfied. The bank at this time 
was in control of the guaranty fund commission. The 
claimant paid to Noersgaard and Rasmussen the amount of 
their respective judgments, with interest, and took an as- 
signment thereof. In filing its claim, claimant set out all 
of these facts and prayed for allowance of the entire amount 
as preferred. 

Claimant argues that the two certificates represent de- 
posits, and that it is entitled to an allowance of the full 
amount thereof as a preferred claim, or, in lieu, to be al- 
lowed the amount of the judgments as preferred. 

With reference to the two certificates of deposit, we think 
it is quite plain that claimant did not become a depositor 
by virtue of the issuance of these two certificates. It placed 
no money of its own in the bank. What it did was to take 
the bank’s money and place it in another bank to its credit, 
and then check it back to the bank and receive therefor two 
certificates of deposit, of which the ones in controversy are 
renewals. We think the transaction is precisely the same 
as though the bank, in the first instance, had issued the 
certificates directly to claimant as an indemnity because of 
its liability as surety on the supersedeas bonds. The bank, 
not the claimant, furnished the money, and by a circuitous 
method the bank’s credit was transferred to the claimant 
and by the claimant back to the bank. 

In State v. Farmers State Bank, 112 Neb. 380, it was 
said: “In determining whether a transaction creates a 
‘deposit’ within the protection of the guaranty fund, the 
law will look through all semblances and forms to ascertain 
the actual facts as to whether there has been a bona fide 
deposit, and, if not, the guaranty fund does not protect the 
transaction, no matter how it may be evidenced.” Under 
the rule there announced, we think it clear that the certifi- 
cates, nominally evidencing a deposit, do not represent such 
within the meaning of the guaranty fund law. . 
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We next come to the question as to whether claimant, as 
the assignee of the judgments, is entitled to the protection 
of the guaranty fund. The judgment in favor of Rasmus- 
sen was not based on a deposit. At no time, so far as the 
record discloses, was he a depositor in the bank. He ob- 
tained a judgment in a tort action and, as such, was a mere 
judgment creditor. An ordinary judgment creditor of a 
state bank is not within the protection of the guaranty fund 
law. Since Rasmussen was not a depositor and was not 
protected by the guaranty fund, the assignment of his judg- 
ment would give to the claimant no greater right. It is 
clear that the district court properly denied claimant a 
preference, as assignee, of the Rasmussen judgment. This 
disposes of the questions presented by the cross-appeal. 

There remains to be determined the question as to 
whether claimant, as the assignee of the Noersgaard judg- 
ments, is entitled to the protection of the guaranty fund. 
That Noersgaard was a depositor is beyond question. As 
a depositor, he sued the bank while a going concern and 
obtained a judgment, which was a judicial determination 
that he was a depositor and determined the amount of the 
deposit. : By the assignment of that judgment, claimant has 
obtained whatever rights Noersgaard had. If Noersgaard 
at the time of the assignment was entitled to have his claim 
preferred and adjudged payable from the guaranty fund, 

this claimant, as his assignee, is entitled to the same relief. 
- Counsel for the receiver argue that, by bringing action 
and reducing his claim to judgment, Noersgaard lost his 
status of depositor and became merely a judgment creditor, 
and that, as such, he is not within the protection of the 
guaranty fund law. They further argue that as the guar- 
anty fund law limits the rate of interest on deposits to | 
4 per cent., and since Noersgaard’s claim has been reduced 
to judgment, under the law it draws 7 per cent., and for 
that reason it is not within the protection of the guaranty 
fund. 
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We do not think that these contentions can be upheld. 
Noersgaard was a depositor and, as such, was protected 
by the guaranty fund. He was entitled to draw the money 
from the bank whenever he desired. The bank refused to 
pay. If the position of the receiver is tenable, then one 
having a deposit in a state bank protected by the guaranty 
fund is in the position that, if he attempts to withdraw his 
deposit and the bank refuses to pay, he must either submit 
to the bank’s unjust refusal until such time as the bank 
fails and goes into the hands of a receiver, or, if he seeks 
to enforce payment by an action at law, he will forfeit the 
protection of the guaranty fund. If he retains his deposit, 
as such, in the bank and waits until the bank fails and goes 
into the hands of a receiver, then his deposit will be pro- 

_ tected by the guaranty fund, but otherwise not. If the re- 
ceiver’s contention is sound, it would lead to this anomalous 
situation: that one having a deposit protected by the guar- 
anty fund, and who is not able to collect from the bank be- 
cause of its unjust refusal to pay, can do nothing, if he 
wants to retain the protection of the guaranty fund, ex- 
cept to hold the claim until the bank fails. In the meantime, 
if the bank continues as a going concern for a period of 
five years or more, the depositor’s claim, if on an open ac- 
count, after four years would be barred by the statute of 
limitations, and, if upon a certificate of deposit, it would 
be barred by the statute of limitations at the expiration © 
of five years after the maturity thereof. If such a situation 
were permitted to prevail, the guaranty fund law would 
be a snare to entrap the unwary. It would permit an un- 
scrupulous banker to obtain deposits, then refuse to pay 
the depositor when the amount was due, and, if the depos- 
itor sought to enforce payment, to require him to forego 
the protection of the guaranty fund. The protection of de- 
positors that the law was designed to afford would be noth- 
ing less than farcical. : 
> In this case, Noersgaard was entitled to his money on 
demand from the bank. The latter refused to pay. Noers- 


VoL. 115] JANUARY TERM, 1927. 599 


State, ex rel. Spillman, v. Citizens State Bank. 


gaard thereupon sued and recovered a judgment and had 
a judicial determination that he was a depositor and the 
amount of his claim as such. By what reasoning can it 
be said that Noersgaard ceased to become a depositor? Does 
the fact that he reduced his claim for a protected deposit 
to judgment deprive him of the protection afforded by law? 
If so, it must be on the theory that the protected claim is 
merged into an unprotected claim, when reduced to judg- 
ment. 

It is no doubt a general rule that a judgment is to be 
regarded as a new debt, and that the cause of action on 
which it is founded is merged therein, but to this general 
rule there are limitations and exceptions. As to the limi- 
tations and exceptions to the general rule, 2 Freeman, 
Judgments (5th ed.) sec. 550, has this to say: ‘The law 
of merger as applied to judgments does not forbid all in- 
quiry into the nature of the cause of action. Such inquiry 
may be prosecuted for any purpose consistent with the 
judgment, and is frequently necessary to its interpreta- 
tion. The place where a contract was made may be ascer- 
tained, in order that the lex loci, which was a part of the 
contract, may have its effect upon the judgment. And for 
some purposes a judgment will be treated as an old debt 
in a new form. The doctrine of merger is calculated to 
promote justice and will be carried no further than the 
ends of justice require. The judgment does not annihilate 
the debt. The essential nature of the cause of action re- 
mains the same. The law of merger does not forbid all in- 
quiry into the nature of the cause of action. If the pre- 
vailing party was entitled to certain privileges * * * under 
his contract, he may be entitled to the same privileges and 
exemptions under his judgment. Whenever justice requires 
it, the judgment will generally be construed, not as a new 
debt, but as an old debt in a new form. * * * A court may, 
under proper circumstances, look back of a judgment to 
see whether it is in contract or tort, and so may a court 
of equity, to ascertain whether a claim is really one of 2 
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nature that equity is justified in enforcing.” In section 
551 of the same work it is said: “Though a debt or obli- 
gation may be merged in a Judgment upon it, as to certain 
persons or property, it may still remain an effective cause 
of action against other persons or property. Where a party 
has cumulative remedies, as where he has a lien or other 
collateral security to either or both of which he is entitled 
to resort, a Judgment upon one does not so merge his claim 
as to bar resort to the other. And if two distinct judgments 
have been entered on the same cause of action, the merger 
of one of those judgments in a statutory judgment does not 
affect the other. * * * The doctrine of merger is not in- 
flexibly applied in equity and will not be permitted to de- 
stroy the security of a decree as a lien, when such a result 
is not in keeping with the ends of justice.” 

As a general rule, the doctrine of merger will be applied 
only when the ends of justice will be thereby subserved. To 
apply the doctrine of merger in this case would be to de- 
prive a depositor of the protection afforded him by law. 
Justice and equity forbid the application of the doctrine 
under the facts disclosed by the record. 

Under the guaranty law, a bank may not pay in excess 
of 4 per cent. interest on deposits which are protected by 
the guaranty fund, and because of this provision of the 
statute, it is argued, since Noersgaard’s claim, when re- 
duced to judgment, draws 7 per cent. interest, it is no long- 
er within the protection of the guaranty fund. The purpose 
of the statute was to prevent the bank and depositor from 
contracting for a rate of interest in excess of 4 per cent. 
upon deposits that were protected by the guaranty fund. 
In this case there was no contract between Noersgaard and 
the bank to pay any rate of interest. The law fixed the rate 
of interest after the claim was reduced to judgment. Had 
the bank paid the claim, as it was in duty bound to do when 
demand was made, there would have been no interest. The 
fact that the law fixes a rate of interest after the claim has 
been reduced -to judgment does not violate the depositors’ 
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guaranty fund law. Under the law, when a claim is allowed 
on a deposit against a failed bank, it draws 7 per cent. 
interest from the time of its allowance. If the receiver sees 
fit to appeal from the allowance to the supreme court, the 
claim may draw interest at the rate of 7 per cent. for many 
months, and no one has had the temerity to contend that 
such interest rate would deprive the claimant of the pro- 
tection of the guaranty fund. What essential difference is 
there in the two situations? In our view, there is no good 
reason why a distinction should be drawn. Because the law 
fixes the legal rate of interest on a judgment at 7 per cent. 
does not deprive Noersgaard of the protection of the guar- 
anty fund. Since claimant, by an assignment from Noers- 
gaard, has the same rights and the same protection as the 
judgment creditor, its claim, in so far as founded upon this 
judgment, is within the protection of the guaranty law. 

The judgment of the trial court properly disposed of 
every question presented and is, therefore, in all things 


AFFIRMED. 
THOMPSON, J., dissents. 


META LARSEN, APPELLEE, Vv. NIcK LARSEN ET AL., 
APPELLANTS. 


FILED May 7, 1927. No. 24799. 


1. Trial: INSTRUCTIONS. It is elementary that it is the duty of 
the trial court in its instructions to the jury to fairly state the 
issues raised by the pleadings. 

2, Pleading: ADMISSIONS IN ANSWER. In an alienation case 
brought by the wife against the husband’s father, mother and 
sister, the admission in the answer that the respective relatives, 
without ulterior motives, counseled with the husband, when so 
requested, as to his interests and affairs, is not an admission of 
any wrongdoing on their part. 

3. Husband and wife: ACTION FOR ALIENATION OF AFFECTIONS: 
MEASURE OF DAMAGES. Ordinarily, in such a case, the measure 
of plaintiff’s recovery, if any, is the damage which she may have 
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sustained by loss of comfort, society, love and protection, us- 
ually expressed by the word “consortium.” 

4. Witnesses: HUSBAND AND WIFE: COMPETENCY. In such a 
case, statements made by the husband to the wife out of the 
presence of the defendants, are competent evidence to indicate 
the condition of the husband’s mind and his feeling toward his 
wife at the time; and, prior to July 1, 1925, the husband 
could not be heard to contradict such statements. However, on 
the last-named date a legislative enactment amending section 
8837, Comp. St. 1922, became effective so as to make the husband 
a competent witness in all such cases tried after this amenda- 
tory act took effect, without regard to when the cause of action 
arose. 


APPEAL from the district court for Fillmore county; 
WILLIAM J. Moss, JUDGE. Reversed. 


Albert S. Johnston, Claude S. Wilson and Waring & War- 
ing, for appellants. 


Sloans, Keenan & Corbitt, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, Goon, 
THOMPSON and EBERLY, JJ. 


THOMPSON, J. 

This is an action commenced in the district court for Fill- 
more county by appellee, Meta Larsen, hereinafter called 
plaintiff, against Nick Larsen, Anna Larsen, and Ida Lar- 
sen, father-in-law, mother-in-law, and sister-in-law respec- 
tively of plaintiff, appellants, and hereinafter called defend- 
ants, seeking to recover damages from such respective de- 
fendants for alienating the affections of plaintiff’s husband, 
and depriving her of his support, maintenance, comfort, 
and companionship. After the issues were duly joined, 
the case was tried to a jury, and verdict returned and 
judgment entered for plaintiff against the defendants, and 
each thereof: to reverse which such defendants respective- 
ly appeal. The petition also charged the defendants with 
having wrongfully and maliciously formed a conspiracy 
seeking to deprive the plaintiff of the above indicated 


VoL. 115] JANUARY TERM, 1927. 603 


Larsen v. Larsen. 


rights enuring to her by reason of such marital relations; 
and in furtherance of such conspiracy charged the defend- 
ants with the wrongful commission of sundry other acts 
affirmatively pleaded, leading up to and forming the basis 
of plaintiff’s alleged right of recovery. 

The defendants answered separately, and such answers 
were identical in terms. Each thereof, in substance, was 
as follows: Admits the marriage, defendants’ relation- 
’ ship with Charles Larsen, the husband, and that no ob- 
jections were interposed by defendants to such marriage; 
admits that as such father, mother, or sister, as the case 
may be, they at various times have advised with such 
Charles Larsen in reference to his personal affairs, when 
solicited by him to do so, but in good faith and without 
malice, and with a view solely to his welfare as such rel- 
ative; further admits that plaintiff commenced an action 
for separate maintenance against her husband alleging as 
cause his breach of marital duties, of which no act of de- 
fendants was the controlling cause, and that plaintiff vol- 
untarily dismissed such application; and for further 
answer, and aS an independent paragraph thereof, de- 
fendants interposed a general denial to each and every 
allegation in plaintiff’s petition ‘‘not hereinbefore express- 
ly admitted or alleged.” 

To these respective answers plaintiff interposed by way 
of reply a general denial. 

The errors relied on for reversal are as indicated by the 
motion for a new trial, the briefs filed, and oral argument 
had, and include the usual charge that the verdict is not 
supported by the evidence and is against the weight there- 
of; also exceptions to every instruction given by the court, 
and the refusal of the court to give numerous instructions 
asked by the defendants; also errors of law occurring at 
the trial. 

We will first consider the challenge to the instructions, 
so far as we deem it necessary to a proper disposition 
thereof. Instruction No. 1, complained of, contains an ex- 
tended synopsis of the facts set forth in the petition; also 
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that part of the answers heretofore indicated, save and 
except the general denial, which was omitted; further, a 
statement that the reply to such answers was a general 
denial, and then closes as follows: “These pleadings make 
the issue which you are to determine by your verdict.” 
There were many material facts alleged in the petition, 
and necessary to be proved by plaintiff, which were not 
met, or intended to be met, by the answer, save by means 
of such general denial. It is elementary that the duty 
of the trial court in such a case is to fairly state the issues 
raised by the pleadings. By reason of such omission this 
was not done. The issues as stated left the facts forming 
the basis of plaintiff’s recovery largely confessed by the 
defendants, an error so prejudicial as to impel reversal 
of the judgment. 

As the case may be retried, it might be well to consider 
the law applicable to the facts, as we view the record. 
The admission in the answers that these respective rela- 
tives counseled with the husband, when so requested, as 
to his interests and affairs, was not an admission of any 
wrong-doing on their part, as they were clearly within 
their rights in so counseling. As we said in Melcher v. 
Melcher, 102 Neb. 790: “If the evidence is that the par- 
ents’ sole motive was to promote the welfare of their son, 
and the circumstances and conditions were such that they 
might reasonably believe that the advice given was justi- 
fiable and for the best interest of all Parties concerned, 
they cannot be held in damages.” 

Instruction No. 19, complained of by defendants, is as 
follows: ‘You are instructed that if you are satisfied that 
the defendants, or any of them, alienated the affections of 
Charles Larsen for Meta Larsen, and she thereby suffered 
the loss of the association and support of her husband 
through the agency of the defendants, or any of them, 
her measure of damages, against such defendant or de- 
fendants, would be her actual loss of support, and also the 
loss of affections and companionship of her husband, 
Charles Larsen, and the humiliation, if any, which she 
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might suffer as a logical result thereof.” As the uncon- 
tradicted evidence in this case shows, the husband was a 
stout, able-bodied man, 39 years of age, and possessed of 
at least $2,400 worth of personal property, and that he 
personally, as well as his property, was within the juris- 
diction of the court at all times, and as the law clothes 
the wife with the right to require him to contribute to her 
support-——a right of which she was not deprived by defend- 
ants—there would be no liability on their part for such 
support in this alienation case, even if the evidence other- 
wise sustained the charges of the petition, which we do 
not decide. Under such a state of facts, the recovery, if 
any, must be for loss of comfort, society, love, and protec- 
tion, usually expressed by the word “‘consortium.” Hence, 
as this instruction failed to eliminate such husband’s pri- 
mary liability, it did not correctly announce the law of 
the case, and as this defect was not cured by any other in- 
struction, the giving thereof was error. Sohl v. Sohl, 114 
Neb. 353. 

On the trial of the case the wife was permitted, over 
objections of the defendants, to detail in evidence conver- 
sations which she had had with her husband, in the ab- 
sence of the defendants, for the purpose of showing, or 
tending to show, the condition of her husband’s mind and 
his feelings toward her at such respective times. As we 
said in the course of our opinion in Stocker v. Stocker, 112 
Neb. 565: ‘While evidence of what the husband said out 
of the presence of the defendant would ordinarily be hear- 
say and incompetent to prove such wrongful conduct of 
defendant as would tend to cause the husband to lose his 
affection for his. wife, such evidence may be properly re- 
ceived to show the state of the husband’s feelings toward 
his wife, and in this case the court, by proper instruction, 
informed the jury that such evidence was received only 
for such purpose.” Hence, error was not committed by 
the trial court in admitting this evidence for such purpose. 

Defendants, on their respective parts, procured the hus- 
band to be sworn as a witness, but owing to the objection 
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of plaintiff he was not permitted to testify. Extended of- 
fers were then made of the facts sought to be proved by 
such witness, to which objections were made and sustained. 
Under the law as.it then existed, the husband was not 
a competent witness, and error was not committed by the 
court in refusing such proffered testimony. Stocker v. 
Stocker, supra. However, on July 1, 1925, a legislative 
enactment (Laws 1925, ch. 75) amending section 8837, 
Comp. St. 1922, became effective, so as to make the hus- 
band a competent witness in all such cases tried after this 
amendatory act took effect, without regard to when the 
cause of action arose. 

While other errors are complained of as to instructions, 
as well as to the introduction of testimony, they are not 
likely to occur at a future trial of this case, if such should 
be had, and therefore are not further considered. 

The judgment of the trial court is reversed and the cause 


remanded for further proceedings. 
REVERSED. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, V. 
Macy STATE BANK: ROLLIE W. LEY, RECEIVER, 
APPELLEE: METROPOLITAN SAVINGS BANK & 
TRUST COMPANY, CLAIMANT, APPELLANT. 


FILED May 7, 1927. No. 25651. 


1. Banks and Banking: GUARANTY FUND: Deposits. During the 
time a state bank is permitted by the banking department to 
remain open for commercial banking and thus continues in full 
exercise of its charter powers, under full charge and apparent 
contro] of its own officers, a transaction had with it by a de- 
positor, in good faith, of such nature as to ordinarily create a 
deposit within the protection of the guaranty law, cannot be 
successfully challenged in behalf of the guaranty fund on the 
sole ground that at the time of such transaction such bank was 
deficient in lawful reserve, or was even insolvent. 

2. Evidence examined, and held to establish the good faith of 
claimant as a “depositor” and its right to the payment of its 
claim as such from the guaranty fund. 
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APPEAL from the district court for Thurston county: 
MARK J. RYAN, JUDGE, Reversed. 


Ziegler & Dunn, for appellant. 


C. M. Skiles, Fred S. Berry and James E. Brittain, 
contra. 


Heard before Goss, C. J., ROSE, DAy, Goop, THOMPSON 
and EBERLY, JJ. 


EBERLY, J. 

The Macy State Bank, due to financial straits, was taken 
over by the department of trade and commerce on June 
25, 1925, and placed in the charge of the guaranty fund 
commission of the state of Nebraska. 

On August 21, 1925, pursuant to an order of the district 
court for Thurston county, in an action entitled the State 
of Nebraska, ex rel. O. S. Spillman, Attorney General, v. 
Macy State Bank of Macy, Nebraska, a receiver was duly 
appointed. 

Thereupon there was presented by the Metropolitan 
Savings Bank & Trust Company, successors to the Metro- 
politan National Bank, a claim in the sum of $1,000 based 
upon a certificate of deposit for that amount, dated March 
14, 1925, due two months after date. From the order 
of the district court denying its allowance “as a claim 
having priority of payment, and payable from the depos- 
itors’ guaranty fund of Nebraska,” claimant appeals. 

The facts surrounding this transaction are as follows: 
Pursuant to arrangements with one J. E. Elliott, who was 
not connected with the bank and was then at Pittsburgh, 
Pennsylvania, on April 28, 1923, certificate No. 251 was 
made out payable to the order of J. EK. Elliott, and was 
mailed by the Macy bank to him. No money was received 
by the Macy bank on that day, but a cash item was placed 
in the till to balance the entry made. On May 7, 1923, 
a letter dated May 3, 1923, was received from the Metro- 
politan National Bank of Pittsburgh inclosing a draft 

for $5,080.25, and stating further: “Proceeds of your 


> 
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certificate of deposit to the order of J. E. Elliott which 
kindly place to his credit.”” On the same day a check for 
$169.75 was received from J. E. Elliott to cover the dif- 
ference between the face of the certificate of deposit and 
the amount of this draft. This certificate was thereafter 
renewed from time to time, and the following narrates 
the subsequent history of the transaction, setting forth 
the date, number, and amount of each renewal, the differ- 
enee in amounts between successive renewals represent- 
ing the payments made upon the indebtedness thus evi- 
denced by the Macy bank: 


October 31, 1923 No. 280 $5,250 
December 31, 1923 No. 287 $5,250 
February 29, 1924 No. 306 $5,250 
June 4, 1924 No. 319 $5,250 
July 2, 1924 No. 323 $3,500 
October 3, 1924 No. 339 $1,750 
January 38, 1925 No. 369 $1,000 
March 14, 1925 No. 391 $1,000 


It igs upon the certificate of $1,000 last named that the 
claimant based its application for an allowance, which was 
rejected, and from which it appeals. 

The receiver, in support of his objections to the allow- 
ance of the claim as against the guaranty fund, contends 
that, so far as right to participate in guaranty fund is 
concerned, the status of a certificate of deposit is fixed 
when issued (Fourth Nat. Bank v. Wilson, 110 Kan. 380, 
State v. Farmers State Bank, 112 Neb. 380); that in the 
instant case the original certificate of deposit was, be- 
cause of the facts surrounding its issue, not within the 
protection provided by the guaranty law. This conten-. 
tion may be conceded, but neither the letter of the rule 
referred to, the reasons on which it is based, nor the 
authorities cited in its support, necessarily render it ap- 
plicable to “renewals” which are made in good faith, in 
a manner sanctioned by custom, on terms within the pro- 
visions of statute, while the bank involved is a going con- . 
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cern. Indeed, this court, by repeated decisions, is thor- 
oughly committed to the contrary rule. State-v. Wayne 
County Bank, 112 Neb. 792; State v. American Exchange 
Bank, 112 Neb. 834; State v. South Fork State Bank, 112 
Neb. 623; State v. American Exchange Bank, 114 Neb. 
626; State v. Newcastle State Bank, 114 Neb. 389... 

Giving full force and effect to the letter of the rule, the 
reasons which support it, and the authorities quoted which 
announce it, it is not necessarily controlling in this case. 
Here, the bank received every dollar of the amount evi- 
denced by the first certificate of deposit issued. The inter- 
est rate in this transaction has, at all times, been strictly 
within the 5 per cent. limitation then in force, and the 
other terms of the renewals, so far as shown by the record, 
were completely in conformity with the provisions of the 
guaranty law. There is nothing in the evidence which, 
in any manner, brings home to the claimant knowledge or 
notice of the financial condition of the Macy bank, or the 
slightest participation in the irregularities that took place 
behind the doors of that institution.at the time of the is- 
suance of the original certificate of deposit. The claim- 
ant appeared first in the record as a purchaser in good 
faith of a written obligation concededly good against the 
Macy bank, and whose subsequent actions were strictly in 
conformity with the law relating to the protection of bona 
fide deposits. 

True, the Metropolitan Savings Bank was importuned 
to renew the certificates from time to time, but this court 
has held: “The soliciting and receiving of funds by a sol- 
vent bank do not necessarily show the making of loans as 
distinguished from deposits within the meaning of the 
bank guaranty law.” State v. Newcastle State Bank, 
supra. 

Indeed, the principle announced in the opinion of this 
court in State v. American Exchange Bank, 114 Neb. 626, 
would seem applicable to the facts before us: “It seems 
however that, assuming the existence of an illegal con- 
tract and payment of interest in excess of 5 per cent. on 
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prior certificates, this will not necessarily taint renewals 
upon which no excess was paid nor agreed to be paid (State 
v. Wayne County Bank, 112 Neb. 792; State v. Farmers 
State Bank, 112 Neb. 474); that the law recognizes the 
existence of a locus penitentiz, looks with favor upon a 
cessation of evil doing (State v. Farmers State Bank, 112 
Neb. 788; State v. American Exchange Bank, 112 Neb. 
834; State v. Newcastle State Bank, 114 Neb. 389); and 
refuses to apply the Semitic law by visiting the sins of the 
father upon the children. U.S. Const. art. I, sec. 9.” 

If, even to the repentent sinner, this court extends the 
benefits of the rule last announced by Redick, D. J., cer- 
tainly the claimant who has done no wrong, who possesses 
no knowledge of wrongdoing, whose every act has been 
strictly in conformity with the law, is not to be punished 
by invalidating the renewals it makes, by reason of the 
fact that, in a transaction out of which the original cer- 
tificate of indebtedness was born, irregularities occurred 
of which claimant knew nothing, but which, as to the 
original certificate only, rendered it an improper claim 
against the state guaranty fund. The subsequent deal- 
ings, extending over a period of more than two years, 
would seem to effectively purge the original transaction 
of the effects of the sin which could not be repented by 
claimant because unknown to it. 

It follows that, in view of the circumstances under 
which these renewals were made by the Macy bank while 
it was yet a “going concern” in full exercise of its char- 
ter powers, with its business controlled and carried on 
by its duly appointed officers, the transaction is purged 
of the taint of illegality which may have attached to the 
original certificate, and the claim, based on a subsequent 
renewal thereof, was strictly within the protection of the 
guaranty act. 

The action of the district court, therefore, in denying 
its allowance was erroneous, for which reason the judg- 
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ment of the district court is reversed and the cause re- 
manded. 
REVERSED. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, V. 
CITIZENS STATE BANK OF RALSTON: R. O. BROWNELL, 
RECEIVER, APPELLANT: W. J. KENNEDY ET AL., 
CLAIMANTS, APPELLEES. 


FILED May 7, 1927. No. 25768. 


1. Banks and Banking: GUARANTY FuND: Deposits. During the 
time a state bank is permitted by the banking department to 
remain open for commercial banking and thus continues in full 
exercise of its charter powers, under full charge and apparent 
control of its own officers, a transaction had with it by a deposi- 
tor, in good faith, of such a nature as to ordinarily create a 
deposit within the protection of the guaranty law, cannot be 
successfully challenged in behalf of the guaranty fund on the 
sole ground that at the time of such transaction such bank was 
deficient in lawful reserve, or was even insolvent. 

2, Evidence examined, and held to sustain judgment of the district 
court. 


APPEAL -from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Affirmed. 


C. M. Skiles and Jackson B. Chase, for appellant. 
Philip E. Horan, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, GOOD, 
THOMPSON and EBERLY, JJ. 


EBERLY, J. 

This is an appeal presented by the receiver of the Citi- 
zens State Bank of Ralston, Nebraska, hereafter referred 
to as the bank, from an order of the district court for 
Douglas county, overruling the receiver’s objections to the 
claims of W. J. Kennedy et uz., based upon certificates of 
deposit, aggregating, with interest at 5 per cent., $21,144.91, 
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and directing that said sum be “payable from the depos- 
itors’ guaranty fund of Nebraska.” 

The bank received ‘‘actual money” for each of these cer- 
tificates. The interest rate and all of the immediate terms 
and conditions of the contract sued upon were strictly 
within the provisions of the “state guaranty law.” It is 
contended, however, by the receiver that, shortly after one 
T. J. Shanahan had retired from the presidency of the 
bank, it was discovered that a check account which claim- 
ant had opened March 8, 1919, had been credited with 
$1,245.39 as interest, computed at a rate in excess of 5 
per cent.; also, that the directors, two of whom were like- 
wise executive officers of the bank, together with Secre- 
tary Knudson of the banking department of Nebraska, 
held a conference relative to this matter at the Omaha 
Club in Omaha, Nebraska. After a discussion of the sit- 
uation, the directors were advised by Mr. Knudson to see 
Kennedy and two other depositors who were in like sit- 
uation, and to make this “suggestion to them,” or “this 
agreement with them:” (1) That the excess interest was 
to be refunded to the bank; (2) a new contract of de- 
posit be made with interest at a rate permitted by the 
terms of the guaranty statute; (3) another deposit of 
substantially equal amount be made in addition to the 
former deposit. If these conditions were complied with, 
Knudson assured the directors that he would stand behind 
the agreement and the moneys would be within the protec- 
tion of the guaranty act. Of course, Knudson’s statement, 
because of lack of authority, involved no legal consequences. 

Whether transactions between the bank and the Ken- 
nedys that followed this conference were the result of a 
“suggestion” merely, or were pursuant to a definite ‘‘agree- 
ment” between the parties, the record is somewhat in doubt. 
But subsequently Kennedy, on December 4, 1924, converted 
his checking account into a certificate of deposit drawing 
5 per cent., eliminating therefrom the sum of $1,245.39 
which was claimed to he “excess interest.” He also depos- 
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ited the further and additional sum of $10,500 in cash, also 
upon like terms. 

On the date of the issuance of these certificates, the bank, 
as a corporation, was in full exercise of its charter powers. 
Its business was controlled and directed by its board of di- 
rectors. Its officers were in apparent charge. It was a go- 
ing concern. While the fact now appears that, because of 
its questionable financial condition, it was then subject to 
special supervision by the state banking department and 
to special examinations by the state bank examiners, this 
was unknown to claimants Kennedys. It was a fact not 
published to the world. 

The mere relation of depositor and bank is not one which 
would charge the former with the knowledge of the con- 
dition of the latter’s solvency. Therefore, deposits made 
in fact and in good faith in this depository “are to be pro- 
tected against the consequences of economic avalanche, fi- 
nancial panic, misfortune, poor banking methods, and the 
dishonesty of bank managers.” The result of the trans- 
action was that the Kennedys abandoned the claim for the 
$1,245.39, and, in good faith, converted their previous check 
deposit into a 5 per cent. deposit, and likewise made addi- 
tional deposits, intending to conform, and actually conform- 
ing, to all conditions prescribed by the state guaranty law. 

There appears to be no sufficient evidence before us of 
any valid “collateral agreement” which would taint either 
of the deposits thus made. Rather, the transaction, as an 
entirety, presented by the record is one to which the lan- 
guage of this court in State v. American Exchange Bank, 
114 Neb. 626, is applicable. Redick, D. J., author of the 
opinion, says in part: ‘When the illegal payments were be- 
ing made the transaction would be regarded as a loan, but 
when they were abandoned, and the interest paid, either in 
cash or by including it in the renewal, the certificate ac- 
quired the.status of a deposit. It was perfectly competent 
to pay interest in excess of 5 per cent. on a loan; when that 
interest was paid, the bank was a going concern, and the 
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certificates covering the indebtedness of the bank were is- 
sued at 5 per cent. and became deposits within the guar- 
anty law. See State v. American Exchange Bank, 112 Neb. 


834.” 
It follows, therefore, that the allowance of these claims 


by the district court is right, and the judgment of the dis- 


rict court is 
AFFIRMED. 


COLUMBIAN NATIONAL LIFE INSURANCE COMPANY, 
APPELLEE, V. GUSTAV NIEBUHR, APPELLANT: 
MATTIE NIEBUHR ET AL., APPELLEES. 


FILED JUNE 1, 1927. No. 24965. 


APPEAL from the district court for Madison county: DE 
WITT C. CHASE, JUDGE. Affirmed. 


Willis E. Reed, for appellant. 
T. B. Dysart and James Nichols, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, Goon, 
THOMPSON and EBERLY, J.J. 


PER CURIAM. 
Affirmed on authority of (1) Phillips v. Hunt, ante, p. 
395; Klattenburg v. Qualsett, 114 Neb. 18; (2) Knox v. Lee, 


12 Wall. (U. S.) 457. 


LE Roy L. BROWN, APPELLEE, V. HARRY MCCALLUM ET AL., 
APPELLEES : LESTER HUNT, APPELLANT. 


FILED. JUNE 1, 1927. No. 24966. 


APPEAL from the district court for Madison county: DE 
WITT C. CHASE, JUDGE. Affirmed. 


Willis E. Reed, for appellant. 
Spillman & Beach and H. B. Muffly, contra. 
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Heard before Goss, C. J., ROSE, DEAN, DAY, Goop, 
THOMPSON and EBERLY, JJ. 


PER CURIAM. . 
Affirmed on authority of Phillips v. Hunt, ante, p. 395; 
and Klattenburg v. Qualsett, 114 Neb. 18. 


ALBERTA VOBORIL, APPELLEE AND CROSS-APPELLANT, V. 
JAMES VOBORIL, APPELLANT AND CROSS-APPELLEE. 


FILED JUNE 1, 1927. No. 25833. 


1. Divorce: CuSToDY oF CHILDREN. “In divorce actions, in making 
disposition of the custody of a child of tender years, the policy 
of the law is to look to the welfare and best interests of the 
child.” Feather v. Feather, 112 Neb. 315. 

. 2. Parent and Child: CuUSTopY oF CHILDREN. “The statute and 
the demands of nature commit the custody of young children 
to their parents rather than to strangers, and the court may not 
deprive the parents of such custody unless it be shown that such 
parent is unfit to perform the duties imposed by the relation or 
has forfeited the right.” Norval v. Zinsmaster, 57 Neb. 158. 

38. Divorce: CustToDY oF CHILDREN. Evidence examined, and held 
that the welfare and best interests of the minor child require 
that its custody should be committed to its father, who is found 
fit, rather than to its grandparents, though they are also 
found fit, for the reason that the mother makes her home with 
the grandparents of the minor child and is found unfit to- have 
its custody. 


APPEAL from the district court for Douglas county: L. 
B. Day, JUDGE. Affirmed in part, and reversed in part, with 
directions. 


Henry J. Beal and Dan Gross, for appellant. 
Crofoot, Fraser, Connolly & Stryker and James T. Eng- 
lish, contra. 


Heard before Goss, C. J., ROSE, DAY, Goop, THOMPSON 
‘and EBERLY, JJ. 
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Goss, C. J. 

Plaintiff sued for divorce on the ground of cruelty. De- 
fendant filed an answer and cross-petition praying for a di- 
vorce. Defendant was awarded a decree with qualified cus- 
tody of the minor child. Soon thereafter he applied for a 
modification of the decree as to the actual custody of the 
child. This application was denied. He appealed from the 
decree and the other final order; and plaintiff cross- 
appealed from the decree granting defendant the divorce. 

Plaintiff and defendant were married February 25, 1920. 
The daughter, Betty, was born November 8, 1921. In 19238 
plaintiff sued defendant for divorce and was awarded a de- 
cree. Some months afterward a reconciliation was had, 
the decree was set aside, and they resumed the relations 
of husband and wife until February 23, 1926, when she be- 
gan this suit. On December 7, 1926, the court entered a 
decree finding that plaintiff had offered no evidence in sup- 
port of her petition, that the evidence in her behalf to sus- 
tain the allegations of her answer to the cross-petition was 
not sufficient, finding generally for defendant, and finding 
specifically that the plaintiff was not a fit and proper person 
to have the care of the child, and that such was not for its 
best interest, but that the defendant was a fit and proper 
person to have such custody. Further finding that the par- 
ents of plaintiff, living near Ulysses, Nebraska, were fit and 
proper persons to have the temporary custody of the child 
and had expressed a willingness to do so, the court entered 
the order granting defendant the divorce, ordering defend- 
ant to deliver the child to the grandparents on or before 
December 15, 1926, at Ulysses, there to be kept by them 
until June 1, 1927, when they were to return the child to 
defendant, who was to have it during the summer, and that, 
just prior to September 1, 1927, a further hearing should 
be had with particular reference to school facilities for the 
child. In its findings the court further found that it was 
permissible for plaintiff to live at the home of her parents 
while the child was there, the evidence having shown the 
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intent of plaintiff to make her home with her parents. 
January 10, 1927, after issues joined and a hearing there- 
on, the court overruled the application of defendant for a 
modification of the decree as to the custody, and defendant 
appealed from the decree and from the order. Plaintiff 
cross-appealed from the decree of December 7, but not from 
the order of January 10. 

It seems to us that no good purpose can be forwarded by 
a detailed recital of the evidence in this case. Doubtless 
chivalry as well as delicacy and good judgment led counsel 
and court in the pleadings and decree to restraint of lan- 
guage in the charges and findings. We are well content to 
emulate their good example and to state for the permanent 
records of the court only what seems necessary to an under- 
standing of the case. We are so minded also in the hope 
that these two young people, with so many attractive qual- 
ities, with such an inducement as this little child and its 
future welfare to lead them, may again be reconciled and 
renew their vows. The child needs both a father and a 
mother. If there be a chance that the natural love of a 
father and a mother for flesh of their flesh may again bridge 
the gap between them, we intend that no words of ours 
shall necessarily widen that space. Plaintiff, herself, has 
admitted, as we find from the evidence, that she was indis- 
creet and foolish. Suffice it to say the evidence shows that 
the court was justified in granting the defendant the di- 
vorce. We are satisfied to let that part of the decree stand 
affirmed without further discussion. 

The chief controversy between the parties concerns the 
order for the temporary custody of the child, pointing, as 
might appear from the evidence, as well as from the decree 
itself, to a possible, if not a probable, permanent decree as- 
signing that custody to the grandparents. The defendant 
had had a difficult financial situation fo contend with. He 
obtained his present position where he is at the head of 
the used-car department of a well-known motor car dis- 
tributor and earns an average income of several hundred 
dollars a month, depending on sales. The nature of the po- 
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sition requiring exacting attention and his previous finan- 
cial experiences spurring him, he devoted himself to hard 
work and long hours most commendably, but perhaps more 
assiduously than was conducive to his domestic welfare. He 
bought a home for $8,500, paying $500 cash and assuming 
a first mortgage of $5,000 and a second mortgage of $3,000, 
and in two or three years he has paid off the second mort- 
gage and reduced the first mortgage to about $4,000, be- 
sides providing a good living for his wife and daughter. 
The home is in one of the best parts of the city, is equipped 
with all modern conveniences, including automatically con- 
trolled, oil fuel, hot air heat to all rooms, and is within a 
few blocks of the excellent Dundee grade and kindergarten 
school. The evidence shows, not only the industrious hab- 
its of the defendant, but his general good reputation was 
proved by his employer and others. It shows his unremit- 
ting love for and devotion to the welfare of the little daugh- 
ter, and his plans to have his brother and the brother’s wife, 
who have no children, but who love them, to come and live 
in his home and aid in caring for the child. The grand- 
parents, that is, the mother and stepfather of plaintiff, own 
a farm more than four miles from Ulysses and its schools 
and more than a mile from their district school. They like- 
wise have a modern home with hot air furnace heat capable 
of heating all but one room, and expressed at the trial a 
willingness to take the grandchild into their family and to 
care for it. They expect also to provide a home for the 
plaintiff and were doing so since the separation and at the 
time of the trial. They, too, are people of substance and 
character, as shown by the evidence. They offered on the 
hearing, in answer to questions on that subject, to see that 
the child was transported to and from the Ulysses schools, 
properly accompanied at school by one of their own chil- 
dren, and, if desirable, the child should be furnished a warm 
luncheon in town. The main objection to this arrangement, 
aside from the father’s natural claim to the custody of the 
child and his decreed fitness, was the presence in that home 
of the mother. While the decree on that feature of the 
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case was not permanently final, it looked toward the result ; 
and temporarily, at least, the orders appealed from by de- 
fendant took from him the custody of the daughter and 
gave it to her grandparents with the result that tempor- 
arily, if not permanently, it had the practical effect of as- 
signing the custody to the mother. The findings and order 
in this respect are criticised as inconsistent, and it is sug- 
gested that the court misinterpreted, or misapplied, the 
general rule that the welfare of the child will be considered 
in decreeing its custody. 

This requires us to seek the proper rule applicable to the 
particular situation heretofore sketched. The general rule, 
as well stated by the brief of the plaintiff, is that in divorce 
actions, in making disposition of the custody of a child of 
tender years, the policy of the law is to look to the welfare 
and best interests of the child. Feather v. Feather, 112 
Neb. 315; Hammond v. Hammond, 103 Neb. 860; Nathan v. 
Nathan, 102 Neb. 59; Boxa v. Boxa, 92 Neb. 78. These 
cases, and probably the majority of divorce cases, require 
an exercise of discretion in the court as to the assignment 
of custody of the minor child as between the plaintiff and 
defendant, and in such cases, where one parent is unfit and 
the other is found to be fit and receives the decree of di- 
vorce, the general rule is that the custody of the infant is 
given to the successful and fit party. 

Section 1581, Comp. St. 1922, provides: ‘The father 
and mother are the natural guardians of their minor chil- 
dren and are equally entitled to their custody, services and 
earnings and to direct their education, being themselves 
-competent to transact their own business and not otherwise 
unsuitable. If either dies or is disqualified for acting, or 
has abandoned his or her family, the guardianship devolves 
upon the other.” In Norval v. Zinsmaster, 57 Neb. 158, a 
frequently cited opinion written by Judge Irvine, then a 
commissioner of this court, and adopted by the court, the 
first sentence of the above section is quoted and then is fol- 
lowed by this discussion: ‘We are aware that this court 
has several times asserted that in such controversies as the 
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present the order should be made with sole reference to the 
best interests of the child. But this has been broad lan- 
guage applied to special cases. The court has never de- 
prived a parent of the custody of a child merely because on 
financial or other grounds a stranger might better provide. 
The statute declares and nature demands that the right 
shall be in the parent, unless the parent be affirmatively un- 
fit. The statute does not make the judges the guardians of 
all the children in the state, with power to take them from 
their parents, so long as the latter discharge their duties 
to the best of their ability, and give them to strangers be- 
cause such strangers may be better able to provide what is 
already well provided. If that were the law, it would soon 
be changed, by revolution if necessary.” In that case the 
mother of the children had been given their custody in a 
divorce suit against her husband; a few months thereafter 
she had remarried and, upon the application by the divorced 
husband for a modification of the decree so as to award 
him the custody of the children, she had, without action 
by the court on the application, but under stress and to 
save trouble, let them go to live with their paternal grand- 
father with whom their father lived. This court in a habeas 
corpus suit by the mother awarded her the custody of the 
children on the theory expressed in the opinion quoted. 
This has been cited with approval in this court in the fol- 
lowing cases: Terry v. Johnson, 73 Neb. 653; Tiffany v. 
Wright, 79 Neb. 10; State v. Bryant, 95 Neb. 129; Steward 
v. Elhott, 118 Neb. 421. “The parents have a right never- 
theless, by nature and by law, to the custody of children, 
which right should never be denied, except for the most 
cogent reasons.” 19 C. J. 344, sec. 796; 9 R. C. L. 475, sec. 
290. We think the rule as expressed in Norval v. Zins- 
master, supra, not at all in conflict with the general rule in 
our other cases cited, and that it is peculiarly fitted for ap- 
plication to the case before us. After a careful perusal of 
all the evidence and after considering the proper rules of 
law applicable, we are of the opinion that the custody of the 
child should have been awarded to the father without qual- 
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ifications so long as the conditions continue measurably as 
they were at the time of the decree. 

The decree below made an allowance to the attorneys for 
their services. The allowance we think was proper. It 
also made stipulated monthly allowances to be paid to the 
grandparents for the support of the child and for her cloth- 
ing, which in view of our decision should be eliminated. 
In the proceedings to modify the decree, the trial court de- 
nied the application for attorney’s fees, without prejudice 
to plaintiff making further application here. While the 
plaintiff has been unsuccessful here on her cross-appeal, yet 
she is without funds and was brought here by defendant’s 
appeal. In the circumstances, we are of the opinion that, 
in addition to the $50 heretofore allowed plaintiff for her 
expenses in this court, we should, and therefore do, allow 
her the additional sum of $200 to cover expenses and at- 
torney’s fees here. 

For the reasons advanced in this opinion, the decree of 
the district court is affirmed so far as it grants the divorce 
to defendant, and reversed, with directions that it be mod- 
ified as to the custody of the child so as to conform to this 
opinion; and that it provide, as herein stated, for the ad- 
-ditional attorneys’ fees. 

AFFIRMED IN PART, AND REVERSED IN PART, WITH 
DIRECTIONS. 


JAMES O. SWOGGER V. STATE OF NEBRASKA. * 
FILED JUNE 1, 1927. No. 25509. 


1. Criminal Law: WITNESSES: CREDIBILITY: QUESTIONS FOR 
Jury. In a prosecution for statutory rape, the credibility of 
prosecutrix and defendant as witnesses and the probative ef- 
fect of their testimony are questions for the jury. 

2.° Rape: CORROBORATION OF PROSECUTRIX. In a prosecution for 

statutory rape, corroboration of prosecutrix may consist of cir- 

cumstances and is not limited to the principal fact. 


3. . “In a prosecution for rape upon a female child 


* Note—Reversed on rehearing, 116 Neb. ——. 
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not previously unchaste, proof of facts and circumstances justi- 
fying a finding. independently of her own testimony, that ac- 
cused had the opportunity and inclination to ravish her may be 
sufficient corroboration of direct and positive evidence by her 
that he did so.” Whetstone v. State, 99 Neb. 469. 


SUFFICIENCY OF EVIDENCE. In a prosecution for statu- 
tory rape, the testimony of prosecutrix and the corroboration 
outlined in the opinion held sufficient to sustain a verdict of 
guilty. 

5. Witnesses. “Evidence which directly tends to disprove the facts 
to which a witness has testified is admissible in contradiction.” 
Heyen v. State, 114 Neb. 783. 

6. Criminal Law: WITNESSES: CrRosS-EXAMINATION. In a prose- 
cution for statutory rape, the extent to which the cross- 
examination of a witness for defendant may be pursued 1s 
largely in the discretion of the trial court and it is only 
for a prejudicial abuse thereof that a conviction will be reversed 
for a failure to limit the inquiry to proper bounds. 

EVIDENCE OF OTHER OFFENSES. To the general rule 
of criminal law that evidence of a felony not charged is inad- 
missible, an exception for the purpose of showing criminal 
intent permits proof that accused in a prosecution for statutory 
rape had crimina! relations with prosecutrix on other occasions 
closely related in time to the principal offense. 


“In the prosecution of a party for rape upon 
a feiiate child under the age of consent, testimony as to im- 
proper conduct on the part of the defendant, at other times than 
that charged, with the same child and of the same character 
named and set out in the information is properly received.” 
Evers v. State, 84 Neb. 708. 


Error to the district court for Thayer county: ROBERT 
M. PROUDFIT, JUDGE. Affirmed. 


Je Ps McCuistion, Herman G. Schroeder and J. W. James, 
for plaintiff in error. 


O. S. Spillman, Attorney General, Lloyd Dort and Walter 
C. Weiss, contra. \ 


Heard before Goss, C. J., ROSE, Goop, THOMPSON and 
EBERLY, JJ. 
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Rosg, J. 

In the district court for Thayer county defendant was 
convicted of rape as defined by statute, and for that offense 
was sentenced to serve a term of seven years in the peni- 
tentiary. As plaintiff in error he presents for review the 
record of his conviction. 

_ The principal question raised is the sufficiency of the evi- 

dence to sustain the verdict of guilty. It is argued by de- 
fendant that there is no proof corroborating testimony by 
prosecutrix that defendant committed the felonious act 
charged. The assignments of error under this head and the 
questions presented in behalf of defendant require con- 
sideration of the evidence in detail, covering as it does over 
300 pages of the record, but in the opinion references to the 
testimony and the deductions therefrom must necessarily 
be brief. 

According to évidence adduced by the state, the felony 
charged was committed by defendant January 25, 1926. 
From August, 1925, to March, 1926, prosecutrix, a member 
of a family named “Leach,” made her home with her par- 
ents, two sisters and four brothers on a Thayer county farm 
managed by defendant. During the interim the Leach fam- 
ily resided in one of two houses on the farm mentioned and 
defendant occupied the other for a considerable portion of 
that period. The father of prosecutrix and her oldest broth- 
er were in the employ of defendant, working on the farm, 
each receiving stipulated wages. Defendant was frequently 
in the Leach home and there mingled with the members of - 
the Leach family. Prosecutrix was 15 years of age De- 
cember 21, 1925. She was therefore 35 days older January 
25, 1926, the date of the alleged offense. She testified posi- 
tively to facts showing that the felony charged was com- 
mitted on the latter date in the kitchen of her home between 
8 and 11 o’clock at night and that she was not previously 
unchaste. On the issue of previous chastity her testimony 
is uncontradicted. Defendant admitted he was in her home 
between those hours and that he was momentarily alone 
with her in the kitchen while getting a drink of water in 
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the meantime, but he testified emphatically that he was not 
guilty of the offense charged. He testified also that he was 
58 years of age at the time of the trial—April 26-28, 1926. 
The credibility of prosecutrix and defendant as witnesses 
and the probative effect of their testimony were questions 
for the jury. Prosecutrix told a convincing story and her 
testimony was not weakened by cross-examination. The 
verdict of guilty shows that she was believed by the jury. 
‘Was she corroborated? 

Corroboration may consist of circumstances and is not 
limited to the principal fact. In the present instance the 
circumstances must be tested by the following rule: 

“In a prosecution for rape upon a female child not pre- 
viously unchaste, proof of facts and circumstances justify- 
ing a finding, independently of her own testimony, that ac- 
cused had the opportunity and the inclination to ravish her 
may be sufficient corroboration of direct and positive evi- 
dence by her that he did so.” Whetstone v. State, 99 Neb. 
469; Dawson v. State, 96 Neb. 777. 

Independently of the testimony of prosecutrix, the jury 
had before them evidence of the following facts and cir- 
cumstances: During the months of October and November, 
1925, defendant showed and expressed an attachment for 
prosecutrix. He was a married man. His wife was absent 
from him most of that time. He sued her for a divorce and 
the action was pending. He told witnesses not related to 
the Leach family that prosecutrix was to be his wife as soon 
as he got his present wife off his hands. He said that a 
seamstress to whom he spoke would make his next wife’s 
wedding dress. He stated to another witness that his next 
wife would be prosecutrix. November 6, 1925, he was seen 
on a cot in the Leach home with his arms around prosecu- 
trix when the two were alone in a room. The same day he 
started with her alone to Fairbury. At another time he was 
observed kissing her with both arms around her. He ad- 
mitted on cross-examination that while alone with her he 
had made three trips by automobile to Deshler and two to 
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Hebron, distances of several miles. For one trip at least 
she missed school. Defendant admitted he was in the Leach 
home for two hours or more between 8 and 11 o’clock at 
night while all members of the Leach family, except prose- 
cutrix, her mother and two little children, were absent in 
his automobile with his consent. That was the time and 
place of the felony charged. The mother was then ill. Her 
hearing was impaired by medicine. Her physician so testi- 
fied. She and the two infants were not out of bed while 
her husband and those who accompanied him were away. 
There was a sitting room between the bed rooms and the 
kitchen. Except when momentarily attending the mother, 
prosecutrix and defendant were in the sitting room or the 
kitchen. There was ample corroborating evidence of his 
opportunity to commit the offense as she described it. Later 
she was examined by a physician. She had been ravished 
and the physician expressed the opinion that she was preg- 
_ nant. There was no evidence contradicting testimony by 
her that she never had criminal conversation with any per- 
son except defendant. Being married, he was ineligible 
as an honorable suitor. A manly courtship was out of the 
question. From evidence of the nature outlined. the jury 
were warranted. in finding, independently of her testimony, 
that defendant’s attitude and conduct showed an amorous 
disposition and an inclination to ravish her. Though he 
testified to innocent interpretations of his attitude and con- 
duct, the jury were not compelled to accept his explanations 
in view of reasonable inferences of a different import. If 
circumstances and incidents of the character outlined do 
not amount to corroboration, malefactors who are inclined 
to commit this revolting crime may devise in advance the 
means of evading the law and of preventing just punish- 
ment. The conclusion is that the conviction should not be 
set aside either for insufficiency of direct evidence of guilt 
or for lack of corroborating evidence. 

The cross-examination of defendant in malaien to his suit 
against his wife for a divorce is challenged as erroneous. 
It is argued that the inquiry related to extraneous matter 
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and went beyond the bounds of proper cross-examination. 
Defendant testified in his own behalf that his suit for di- 
vorce was a ruse to bring his wife back to him. Counsel 
for the state asked him about the nature of the charges 
pleaded in his petition for a divorce and his answers indi- 
cated that he had made serious accusations against his wife, 
“ which tended to discredit the story of a ruse. The cross- 
examination on this subject conformed generally to the fol- 
lowing rule: 

“Evidence which directly tends to disprove the facts to 
which a witness has testified is admissible in contradiction.” 
Heyen v. State, 114 Neb. 783. 

The extent to which a cross-examination may be pursued 
is largely in the discretion of the trial court and it is only 
for a prejudicial abuse thereof that a conviction will be 
reversed for a failure to limit the inquiry to proper bounds. 
Brown v. State, 88 Neb. 411. 

Under this assignment of error prejudice to defendant is 
not affirmatively shown. ; 

One of the assignments of error is directed to the propo- 
sition that immaterial testimony of a different crime was 
admitted in rebuttal. The argument of defendant on this 
point does not disclose a sufficient reason for a reversal. 
Defendant testified he did not commit the act charged and 
adduced evidence that his reputation as a law-abiding citi- 
zen was good. One of the witnesses for prosecutrix was 
a married woman. She was the mother of seven children. 
With them and her husband she resided for a few weeks in 
the fall of 1925 on the farm managed by defendant. They 
made their home in the house not occupied by the Leach 

‘family. The witness was permitted to testify in effect on 
rebuttal that, late in October, 1925, while in her home, she 
was futilely pursued by defendant for an hour or more and 
subjected to indecent proposals. This, if true, occurred 
near the times when, according to the testimony of some 
of the witnesses, defendant gave undue attention to prose- 
cutrix. The testimony challenged might have been admitted 
during the examination in chief to show a-criminal intent 
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like that indicated by the felonious act to which prosecutrix 
testified. The admissibility of evidence of other offenses 
to show criminal intent in a prosecution for statutory rape 
is one of the exceptions to the general rule excluding evi- 
dence of felonies not charged. In applying an exception for 
the purpose of showing criminal intent in a prosecution for 
arson the following rule was adopted: 

“Where a person is charged with the commission of a 
specific crime, testimony may be received of other similar 
acts, committed about the same time, for the purpose only 
of establishing the criminal intent of the accused.” Knights 
v. State, 58 Neb. 225. 

Exceptions to the general rule apply also to forgery and 
burglary. Taylor v. State, 114 Neb. 257; Welter v. State, 
112 Neb. 22. In a prosecution for statutory rape, excep- 
tions to the general rule go further than proof of criminal 
intent and permit in corroboration of prosecutrix evidence 
that accused had similar criminal relations with her at 
other times. Woodruff v. State, 72 Neb. 815; Leedom v. 
State, 81 Neb. 585. 

In the present case prejudice because the story indicat- 
ing criminal intent came out in rebuttal was not shown. 
Defendant took advantage of the opportunity to contradict 
that testimony. 

It is argued further that the trial court misdirected the 
jury. The information contained three counts. The first 
is the one already considered. The second and third charged 
subsequent acts like that described in the first, all in 
Thayer county, the victim being the same in each instance. 
The respective dates of the second and third offenses 
charged were January 30, 1926, and February 16, 1926. 
One of the instructions contained the charge in each count 
and a later instruetion directed: 

“If you are satisfied from the consideration of all the evi- 
dence beyond a reasonable doubt that the defendant is 
guilty as to any one of said counts, your verdict must then 
be guilty as to the said count concerning which you are 
so agreed, and not guilty as to the other two counts.” 
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In this condition of the record the jury brought in a 
verdict of guilty on each of the three counts, but the trial 
court refused to accept it and sent them back to the jury 
room with a direction to observe the instruction quoted. 
Later the jury returned with a verdict of guilty on the 
‘first count and not guilty on the others. The latter verdict 
was the one under which defendant was sentenced. The 
procedure described did not prejudice defendant. Evidence 
that he perpetrated the second and third acts was admis- 
sible in proving the first. At the trial there was evidence 
of each of the three offenses. The following principle of 
criminal law is well settled: 

“In the prosecution of a party for rape upon a female 
child under the age of consent, testimony as to improper 
conduct on the part of the defendant, at other times than 
that charged, with the same child and of the same character 
named and set out in the information is properly received.” 
Evers v. State, 84 Neb. 708. Leedom v. State, 81 Neb. 585. 

The second and third counts warned defendant that evi- 
dence of each offense charged would be offered against him. 
He had time to prepare for his defense. If the instruc- 
tion quoted was inconsistent with the one containing the 
three accusations, the error was in his favor and prevented 
conviction for three offenses instead of one. The record 
has been searched from beginning to end without finding 
a reversible error. 

AFFIRMED. 


OAK CREEK VALLEY BANK OF VALPARAISO, APPELLANT, V. 
JESS HUDKINS, APPELLEE. 


FILeD JUNE 1, 1927. No. 24342. 


Replevin: DAMAGES. “In replevin, damages for the detention of the 
property are recoverable only in case of a return. If the prop- 
erty is not returned the measure of damages is the value of 
the property as proved, together with lawful] interest thereon 
from the date of the unlawful taking.” Romberg v. Hrghes, 
18 Neb. 579. 
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APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Affirmed on condition. 


Stewart, Perry, Stewart & Van Pelt, for appellant. 
Fred C. Foster, O. K. Perrin and S. M. Kier, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAy, Goon, 
THOMPSON and EBERLY, JJ. 


DEAN, J. 

This case was tried in Lancaster county to the court and 
a jury. The action involves a sheriff’s sale, under an 
execution against certain exempt persona! property which 
belonged to one of the defendants herein. The Oak Creek 
Valley Bank, plaintiff, hereinafter called the bank, became 
the owner of certain secured promissory notes by purchase. 
These instruments were made by Jess Hudkins, hereinafter 
called the defendant. The security consisted of cattle, 
horses, mules, swine, and certain farm implements and 
machinery. The jury found that certain of the property 
was exempt from sale and execution under the replevin 
writ from the fact that defendant was the head of a family; 
and in addition to the value of the exempt property, which 
the jury fixed at $575, the jury found that defendant suf- 
fered damage for its unlawful detention for a period of 
three months “in the sum of $375, making a total of $950.” 
The jury, however, as against Jess Hudkins, aside from 
its finding in respect of the exempt property, found under 
the facts on the merits that the plaintiff bank “had a 
special interest in and is entitled to the immediate posses- 
sion of the balance of the property in question.” In its 
judgment the court affirmed the findings of the jur 
throughout. Plaintiff appealed. 

It may here be observed that Ray Hudkins, a son of 
Jess, was a party to the action by reason of an agister’s 
lien for feed furnished by him and for the care of the 
live stock for a certain designated period. The jury found 
that he was entitled to $465 under his lien. After the trial 
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was over and before the appeal to this court was perfected 
the bank paid the agister’s lien in full and by this pay- 
ment the lien was discharged. Hence, no further reference 
will be made thereto nor to Ray Hudkins in this behalf. 

Plaintiff’s counsel, C. H. Slama, was present at the exe- 
cution sale of the property and on the part of his client 
testified that he bid $555 over and above the lien of the 
bank under the direction of Jul. Petermichel, the bank’s 
vice-president and general manager, and that this direc- 
tion was imparted to him by telephone from the bank in 
response to his several telephone inquiries while the sale 
was in progress. Counsel’s statement is corroborated by 
the evidence of Petermichel on the cross-examination. On 
this point Petermichel’s evidence follows: 

“Q. You instructed him to bid $555 over and above the 
mortgage? A. Yes, sir. Q. That is correct? A. Yes, sir. 
Q. And did you intend to discharge the mortgage, then, 
Mr. Petermichel? A. Not until we got hold of the prop- 
erty. Q. Well, if you had got hold of the property, did 
you intend that that bid of $555 would be over and above 
the mortgage that was owed against the property? A. 
Yes, sir; sure. Q. You, then, would cancel the notes and 
return them to Hudkins? A. No; did not have to return 
them to him; did not say anything about it. Q. You would 
have canceled them? A. Canceled them and released the 
mortgage in order to sell them to somebody else. Q. That 
would have been the end of the chattel mortgage on the 
property? A. Certainly.” Petermichel further testified: . 
“Q. And did you give Mr. Slama any instructions about 
how to bid out there? A. Yes; I told him to bid and see 
that it did not go too cheap. Q. Did you tell him how 
much to bid? A. No; I did not give him any specified 
amount. Q. Did you tell him what to start the bidding 
at? <A. I told him to bid it in so that it did not go too 
cheap, and then he called me up and, as I recollect it, two 
or three times. Q. During the sale? A. During the sale. 
* #* * Q. Did he tell you Ray Hudkins had bid $550 
above the mortgages? <A. Yes, sir. Q. Did you tell him 
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to raise that bid? A. Told him to raise the bid.” In 
pursuance of the above instructions, plaintiff’s counsel 
raised the bid $5, as above noted, and this was the final 
bid under the sale pursuant to the replevin writ. 

The bank complains, inter alia, because the jury awarded 
$375 for the “‘use” value ‘‘as damages for four months de- 
tention of live stock” and some articles of machinery. The 
argument is that this award is unreasonable, and that, 
solely under the facts here, if any award can be lawfully 
made for the unlawful detention of the property, aside 
from its proved value, it should be for the legal rate of 
interest on such value during the time of its detention, and 
no more. 

A review of the record discloses that the value of the 
use of the personal property for which the defendant was 
awarded damages in the sum of $375 is based on evidence 
that was so speculative and mythical that its effect would. 
be to confuse and mislead the jury. On this point the de- 
fendant testified in respect of the supposed value of cer- 
tain prospective litters of some of the sows, and was asked 
if he knew “whether or not they would have pigs.” He 
answered: “Oh, certainly.” This was followed by like 
evidence in response to an inquiry in respect of the ‘“‘aver- 
age number of pigs, * * * live pigs that would be had 
from a litter.” He answered that the number would be 
about five to fifteen, and that some might be lower and 
some higher than others. And, in respect of the value otf 
some of the sows, he testified that “if you go to some big 
hog man in the state to buy those thoroughbreds they 
would be awful high.” In respect of the value of the use 
of the horses, defendant testified that it would be “two 
dollars a day, I should think,” and that for some of the ma- 
chinery from the first of May until the date of the trial 
it “would be about a dollar a day, * * * something 
like that.” 

‘The incompetent evidence submitted by defendant, and 
apparently acted on by the jury, in respect of the “use” 
value of the property, was intensified by at least two in- 
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structions which were submitted by the court of its own 
motion. In one instruction the court informed the jury 
that ‘‘the value of said property at the time so taken, to- 
gether with 7 per cent. interest from the date taken until 
the date of the trial, or the value of its use, if that exceeds 
the interest rate,’’ would be the measure of damages for 
unlawful detention. In another instruction the jury were 
informed that, if they found that defendant was entitled 
to possession of the exempt property, their verdict should 
be for the return thereof, ‘‘or its value on the date re- 
plevined, together with interest thereon since said date, 
or in lieu of said interest the net usable value of said prop- 
erty less depreciation in the event it exceeds the inter- 
est.” 


In view of the evidence, as it relates both to unlawful 
detention and damages therefor, we think the court erred 
in that the instructions, on this feature of the case, were 
not confined solely to an allowance of interest on the value 
of the property at the lawful rate for the time that it was 
unlawfully detained. The court, however, in its instruc- 
tions, evidently followed the rule announced in syllabus 
paragraph numbered 5 in Schrandt v. Young, 62 Neb. 254, 
wherein we said: 


“Interest is the ordinary measure of damages of the 
defendant in replevin; but where the use of the property 
has a value which exceeds the interest, he may recover such 
value, and his right so to do does not depend upon return 
of the property.” 

We take no exceptions to the above rule as announced 
in the Schrandt case, but we think it is not applicable to 
the facts in the present case. In the cited case, however, 
as disclosed by the concluding paragraph of the opinion, we 
held, as here, that all damages awarded defendant “for 
detention of the property in controversy in excess of lawful 
interest upon the value of his interest from the date of 
taking” be remitted, and that, failing therein, the action 
would be remanded for a new trial. The rule that has been 
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applied to like facts, as those presented here, has long pre- 
vailed in this jurisdiction. In an early case we said: 

“In replevin, damages for the detention of the property 
are recoverable only in case of a return. If the property 
is not returned the measure of damages is the value of the 
property as proved, together with lawful interest thereon 
from the date of the unlawful taking.” Romberg v. Hughes, 
18 Neb. 579. 

We conclude that the judgment of the district court, in 
so far as it awards damages for unlawful detention in 
excess of 7 per cent. per annum on $575 for the time that it 
was unlawfully detained, is erroneous. Computed at 7 per 
cent. the amount of interest on $575 for wrongful deten- 
tion amounts to $13.45. The award of $375 is therefore 
excessive in the sum of $361.55. If defendant, however, 
within 30 days will remit from the judgment the sum of 
$361.55, as of the date of the judgment in the district 
court, then such judgment will be affirmed; otherwise, the 
judgment will be reversed and the cause remanded. 


AFFIRMED ON CONDITION. 


STATE OF NEBRASKA, APPELLANT, V. BONE CREEK TOWN- 
SHIP, BUTLER COUNTY, APPELLEE. 


FILED JUNE 1, 1927. No. 24527. 


Appeal: REVERSAL. Where a judgment in favor of defendant on 
the merits of the case is reversed on appeal and a retrial in the 
court below results in another judgment in favor of defendant, 
the new judgment may also be reversed, if at variance with the 
rulings on the first appeal. 


APPEAL from the district court for Butler county: 
GEORGE F. CORCORAN, JUDGE. Reversed, with directions. 


O. S. Spillman, Attorney General, and Richard F. Stout, 
for appellant. 


Coufal & Shaw, contra. 
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Heard before Goss, C. J., RoSE, DEAN, DAY, THOMPSON 
and EBERLY, JJ. 


2 


DEAN, J. 

This action was commenced in the district court for But- 
ler county by the state against the defendant, and is first 
reported in State v. Bone Creek .Township, 109 Neb. 202. 
In the trial! court the defendant prevailed. On appea) we 
reversed the judgment and remanded the cause for a new 
trial. Thereupon it was retried and the court again ren- 
dered a judgment for defendant and the state again ap- 
pealed. 

The liability of the defendant township for plaintiff’s 
claim and the applicability of the invoked constitutional 
provision to the defenses interposed were discussed and 
determined upon the former appeal in plaintiff’s favor and 
we decline to recede from our former holding; so that, upon 
a reexamination and further consideration of the questions 
now presented, we conclude that the additional matter in- 
terposed by the township as a defense to plaintiff’s cause 
of action does not require a different conclusion than that 
heretofore announced by us. We hold therefore that the 
former opinions properly dispose of the entire matter. 

The judgment of the trial court is reversed and the cause 
remanded to the district court, with directions to enter 
judgment in favor of plaintiff. 

REVERSED. 


JAMES COXBILL V. STATE OF NEBRASKA. 
FILED JUNE 1, 1927. No. 25704. 


1. Constitutional Provisions. The Constitution of the United 
States and of this state guarantee a fair and impartial trial 
to every person accused of crime, and that no person shall be 
compelled in any crimina] case to be a witness against himself; 
nor shall he be deprived of life, liberty or property without due 
process of law. 

2. Criminal Law: INTOXICATING LIQUORS: COMPLAINT. In the 
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present case, the substance of the complaint charged that on No- 
vember 29, 1925, in Nuckolls county, Nebraska, the defendant 
“did * * * unlawfully sell,” to a person named, “about one gallon 
of intoxicating liquor, commonly known as whiskey.” This lan- 
guage charged an offense under section 3238, Comp. St. 1922, 
and is punishable as provided by section 3288, Comp. St. 1922. 
The complaint herein does not come within the provisions of sec- 
tion 3239, Comp. St. 1922, as amended by chapter 106, Laws 
1925, commonly known as the “bootlegging” statute. 

3. Intoxicating Liquors: SENTENCE. Under the complaint in the 
present case the trial court was without jurisdiction, under 
section 3288, Conip. St. 1922, to impose a penalty of both fine 
and imprisonment. 

4. Witnesses: EXAMINATION: PREVIOUS CONVICTION. Under section 
8848, Comp. St. 1922, “a witness may be interrogated as to his 
previous conviction for telony.” But the act does not contem- 
plate that a witness may be interrogated as to his alleged 
previous conviction for a misdemeanor. 


ERRor to the district court for Nuckolls county: ROBERT 
M. PROUDFIT, JUDGE. Reversed. 


J. E. Willits, for plaintiff in error. 


O. S. Spillman, Attorney General, and Donald Gallagher, 
contra. 


Heard before GOSS, C. J., ROSE, DEAN, DAy, Goon, 
THOMPSON and EBERLY, JJ. 


DEAN, J. 

The county attorney of Nuckolls county filed an informa- 
tion against James Coxbill, defendant, wherein it is charged 
that he on November 29, 1925, in Nuckolls county, Ne- 
braska, did “unlawfully sell to one Edgar Van Winkle 
about one gallon of intoxicating liquor, commonly known 
as whiskey.” The jury found defendant guilty and the 
court imposed a $100 fine and sentenced him to 90 days 
in the county jail. A motion for a new trial was over- 
ruled. Defendant thereupon entered into a recognizance 
in the sum of $500 and has prosecuted error to this court. 

The information comes within the meaning of section 
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3238, Comp. St. 1922, and, under the rule announced in 
Knothe v. State, ante, p. 119, where the jury finds a de- 
fendant guilty under section 3238, it is the court’s duty 
to sentence him under section 3288, Comp. St., 1922, which 
provides that a defendant, upon conviction for the violation 
of “any of the provisions of this (liquor) act, shall, except 
where another penalty is otherwise expressly provided, be 
deemed guilty of a misdemeanor, and upon conviction 
thereof shall, for the first offense, be fined the sum of one 
hundred dollars, or be imprisoned in the county jail not 
less than thirty days nor more than sixty days.” But the 
court, instead of imposing a sentence under section 3288, 
erroneously imposed a fine of $100, and also imprisonment 
in the county jail of not less than 90 days. This penalty 
was imposed under section 3239, as amended by chapter 
106, Laws 1925. 2, 

The title to section 3239, as amended, follows: “An act 
to amend section 3239, Compiled Statutes of Nebraska for 
1922, relating to intoxicating liquors; providing penalties 
for first, second and subsequent convictions for bootleg- 
ging ; to repeal said original section ; and to declare an emer- 
gency.” Section 3239, as amended, is set out in full and is 
discussed at some length in Knothe v. State, above cited. 
In respect of this act we there said: “A fair construction 
of the amendatory provisions of chapter 106, Laws 1925, 
discloses that both as to title and substance, properly con- 
strued, the amendment pertains wholly to the subject of 
‘bootlegging’ and applies to section 3239, Comp. St. 1922, 
only, and does not relate to, modify, or affect or qualify 
section 3238, Comp. St. 1922, or any other provisions of 
the liquor law. The title, therefore, of the amendatory 
act is sufficient; the effect of the amendatory act is re- 
stricted to the section amended, and is within the limits 
of its title.” To substantially the-same effect is Drawbridge 
v. State, ante, p. 535. 

Inasmuch as the defendant was not informed against 
under section 3239, as amended, he could not, of course, 
be lawfully tried or sentenced thereunder. And, where the 
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imposition of an erroneous penalty is the only reversible 
error in a record, the case can be remanded with directions 
for a resentence under the proper statute. But counsel 
has pointed out additional errors which require a reversal. 
It appears that the defendant was a witness in his own be- 
half, and complaint is made that, upon the cross-examina- 
tion, the state repeatedly interrogated him in respect of 
an alleged conviction for having sold intoxicating liquor 
in Clay county recently before the present trial. A part 
of defendant’s cross-examination on this point follows, so 
far as material here, and it is to this persistently offen- 
sive conduct that the defendant takes exception: 

“Q. I will ask you, Mr. Coxbill, if you have not recently 
been convicted of selling intoxicating liquor in the county 
court of Clay county, Nebraska, and if you didn’t testify in 
that case and testify that you didn’t make the sale of which 
you were convicted.” This was objected to, the objection 
was overruled, and the defendant answered: “I don’t just 
exactly understand that question. Q. Will the reporter 
please read it again. (Question read.) A. I plead not 
guilty in these other cases. Q. You pleaded not guilty; did 
you not also testify as a witness in your defense of those 
cases? A. Yes, sir. Q. Did you? A. That I was not 
guilty? Q. Didn’t you testify in those cases under oath 
that you did not make the sale? A. Yes, sir. Q. Isn’t it 
true that you were convicted in that court of making, in 
one case, four different sales of intoxicating liquor?” Again 
defendant’s objection was overruled, and he answered: “I 
would like to hear the question again. (Question read.) 
A. Why I don’t know as to that. * * * Q. I will ask 
you, Mr. Coxbill, if in those cases in Clay county tried re- 
cently, I think in the month of March, you were not found 
guilty on the trial in county court? A. They were both 
appealed.” 

Besides the errors in the cross-examination, above 
pointed out, many questions of the same tenor, and fully as 
erroneous, which we do not find it necessary to reproduce, 
were put to defendant by the state, and appropriate ob- 
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jections were made by counsel, but they were overruled. 

We do not think the defendant was fairly tried. It is 
an elementary proposition of our criminal jurisprudence 
that every person accused of crime shall have a fair and 
impartial trial; and that no person shall be compelled in 
any criminal case to be a witness against himself; nor shall 
he be deprived of life, liberty or property without due 
process of law. Both the federal Constitution and our state 
Constitution contain the above provisions, but the consti- 
tutional guaranties were set at naught by incompetent and 
grossly irrelevant questions which were put to the defend- 
ant in respect of collateral issues, that bore no relation 
to the crime for which he was charged, and for which he 
was at that very time on trial. It is one of the boasts of 
Anglo-Saxon civilization that every man, no matter what 
his estate or condition, shall have a fair and impartial 
trial when he is charged with the commission of a crime. 
Carr v. State, 23 Neb. 749, is a case where the defendant 
was on trial for murder. An eye-witness for the state, 
after narrating the circumstances in detail which sur- 
rounded the tragedy, testified that the accused was stand- 
ing near-by with a gun in his hand, and that soon after 
the shooting he walked away carrying the gun with him. 
The witness, when asked by the prosecuting attorney, why 
he did not arrest or assist in arresting the accused, stated, 
over objection, that the reason why he did not assist was 
because he did not think it safe to follow the accused. This 
was held to be a violation of our constitutional guaranties, 
and for this error the judgment was reversed and the 
cause was remanded. 

“A witness may be interrogated as to his previous con- 
viction for a felony. But no other proof of such conviction 
is competent except the record thereof.” Comp. St. 1922, 
sec. 8848. 

The above section, however, does not contemplate an 
inquiry in a misdemeanor case in respect of an alleged pre- 
vious conviction of a witness for a misdemeanor. But this. 
was done in the present case and it constitutes reversible 
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error. It may be added that, under the complaint in the 
present case, the trial court was without jurisdiction, under 
section 3288, Comp. St. 1922, to impose a penalty of both 
fine and imprisonment. 

Our attention has been directed to other alleged errors, 
which, under the present state of the record, we do not 
find it necessary to discuss. 

In view of the substantial errors pointed out, the judg- 
ment must be, and it hereby is, reversed and the cause re- 
manded for further proceedings consistent with this opin- 
ion. 


REVERSED. 


CECIL E. HASHBERGER, APPELLANT, V. CITY OF SCHUYLER, 
APPELLEE. 


FILED JUNE 1, 1927. No. 25850. 


1. Appeal: HARMLESS ERROR. Where a verdict for a defendant in 
a personal injury action was the only one warranted by the 
evidence, error, if any, in the court’s instructions to the jury 
will not avail the plaintiff as a ground for reversal, since they 
could not have been prejudicial to him. 

2. Evidence examined, and held insufficient to show any actionable 
negligence on the part of defendant. 


APPEAL from the district court for Colfax county: FRED- 
ERICK W. BUTTON, JUDGE. Affirmed. 


George W. Wertz, for appellant. 
B. F, Farrell and Wallace S. Porth, contra. 


Heard before Goss, C. J.. ROSE, DAY, GooD, THOMPSON 
and EBERLY, JJ. 


Goon, J. 

This is an action to recover damages for personal inju- 
ries, alleged to have been sustained by plaintiff in conse- 
quence of the negligence of defendant in failing to keep a 
manhole properly and safely covered. Defendant denied 
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negligence. Trial resulted in a verdict and judgment for — 
defendant. Plaintiff appeals. 

The negligence complained of is that defendant main- 
tained a manhole in the sidewalk and covered the same by 
placing thereover a circular, metal plate, which was loosely 
and negligently placed, was not clamped or fastened down, 
and was so light in weight and so negligently placed that 
a slight force of any kind could move it to one side and 
leave the cover in such a position that it might be easily 
turned or tilted by a person stepping thereon; that in the 
condition in which it was maintained it was a menace to 
pedestrians going across or near the manhole, and that 
such condition was well known to the officers of the de- 
fendant city. 

The errors alleged relate to instructions given and re- 
fused, and-in the overruling of the motion for a new trial. 
The defendant contends that under the evidence no other 
verdict than one for defendant could have been rendered, 
and that, therefore, any errors that may have been com- 
mitted. by the trial court in the giving or refusing of in- 
structions were not prejudicial to the plaintiff. 

In view of the contention made by defendant, we have 
examined all the evidence introduced. The record discloses 
that at one of the principal corners of the business center 
of defendant city, where the sidewalk is about twelve feet 
wide, the city maintained a manhole about three feet from 
the outer edge of the sidewalk, and between this manhole 
and the outer edge was a drinking fountain. The manhole 
was constructed and used for the purpose of giving access 
to the water pipes leading to the drinking fountain. The 
opening into the manhole was about 18 inches in diameter, 
and this opening was cemented and therein was placed an 
iron band. This opening and band were either flush with 
or slightly elevated above the sidewalk. The manhole was 
covered by an iron lid, weighing 25 pounds. On the under- 
side of this lid or cover and about three-fourths of an inch 
from the outer edge was a circular rim, extending down- 
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ward from three-eighths to one-half of an inch from the 
underside of the cover. This rim fitted snugly into the iron 
band in the top of the opening of the manhole. The outer 
edge of the lid or cover formed a flange, about three-fourths 
of an inch wide, which rested on the cement in which the 
iron band was embedded. The record further discloses that 
the cover was such as is used as an ordinary cistern cover; 
that it had been in use for a great many years in the par- 
ticular location; that it was such as was generally used in 
like situations. It is not shown that during its many years 
of use any one had ever suffered any injury on account 
thereof, or that it had ever become displaced, or that it 
could be easily displaced by one walking over or stumbling 
against it. It is shown that, when properly in place, it 
would be difficult for a person to move or disturb the cover 
by striking it with his foot or stumbling against it. There 
is no evidence that prior to plaintiff’s injury, any person 
ever saw the cover displaced or that any one had ever 
stumbled over or moved it by kicking or striking against it. 

On the evening of August 1, 1921, plaintiff and one 
Doctor Fisher were approaching the drinking fountain, 
when plaintiff stepped upon the cover of the manhole and 
it immediately tipped or tilted, and he fell astride of the 
tilted cover and received serious injuries. Plaintiff, him- 
self, testified frankly that he did not know how the accident 
occurred. He only knew that for some reason the cover 
tilted and he fell astride of it. Doctor Fisher, the only other 
eye-witness, testified that when plaintiff stepped upon the 
cover it tilted edgewise and plaintiff was precipitated into 
the manhole, astride of the cover. 

It seems evident that some one had moved the manhole 
cover from its proper position and had left it slightly to 
one side of where it properly belonged, so that one edge 
of the cover, instead of resting on the cement forming the 
top of the manhole, was resting over the edge of the hole, 
and plaintiff stepping thereon caused the lid to tilt. There 
is no evidence that this condition of the cover had existed 
for any considerable length of time, or that the cover was 
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placed in this improper position by any officer, agent or 
servant of the city. There is no evidence that any officer, 
agent or servant of the city knew of such condition, and 
evidence on behalf of the city tends to show that one of its 
officers or agents had been in the vicinity of the manhole 
within an hour of the accident, and that the cover was then 
in place. There is evidence in the record tending to show 
that there is another type of manhole cover which has a 
locking device, so that, when the cover is placed in position 
and turned, hooks which are on the underside of the cover 
extend under lugs in the band, and the cover is thereby 
locked. But the evidence shows that this locking type of 
cover has only recently come into use and was not generally 
used at the time of the accident, and that at that time the 
type of cover used was the one generally approved and in 
use in cities for the covering of manholes. Negligence can- 
not be predicated on the use of such a cover. That the man- 
hole cover had been moved by some person a short time be- 
fore plaintiff stepped thereon may he stated with reason- 
able certainty; but, since the defendant had no knowledge 
of such fact and it is not shown that whoever moved the 
cover did so at the direction or by permission of any city 
official or employee, it cannot be said that any negligence 
has been shown that would render the defendant liable. 

Since no negligence on the part of defendant was proved, 
no verdict, other than the one rendered, would be supported 
by the evidence. In this view of the case, it is immaterial 
what instructions were given by the trial court, and we will 
not examine them to ascertain whether or not they cor- 
rectly state the law. Under the facts as shown by the rec- 
ord, the trial court would have been justified in directing 
a verdict for the defendant, and doubtless would have done 
so, had a request therefor been made. 

From what has been said, it follows that the judgment 
of the district court is right and is 


AFFIRMED. 
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Anderson v. Cusack. 


TILLIE ANDERSON, APPELLEE, Vv. ROY J. CUSACK ET AL., 
APPELLANTS: FIRST STATE BANK OF NORTH BEND, 
APPELLEE. 


FILED JUNE 1, 1927. No: 24825.. 


1. Homestead: CONVEYANCE: VaLipity. “A contract in writing 
to convey a homestead, which has been signed by both husband 
and wife, but which they have not acknowledged, is.void, and will 
not be in any way enforced. The homestead means something 
more than and different from the $2,000 exemption which the 
statute allows the homestead claimant as against the claims of 
creditors; it means the actual home of the family, including the 
land and buildings which constitute the same, and the posses- 
sion and ownership of all which may be successfully defended 
by either husband or wife during the marriage state against 
the independent acts of either, and against the void acts of 
either, or both.” Anderson v. Schertz, 94 Neb. 390. 

INVALID Morrcace. “A mortgagee, holding a mort- 
gage upon a homestead, properly executed and acknowledged 
by husband and wife, may ordinarily take advantage of the 
invalidity of a prior mortgage upon the homestead which is 
invalid because not properly acknowledged.” Trevett, Mattis 
& Baker Co. v. Reagor, 112 Neb. 470. 

3. Mudra v. Groeling, 89 Neb. 829, examined and distinguished. 


APPEAL from the district court for Dodge county: LOUIS 
LIGHTNER, JUDGE. Affirmed. 


Cain & Johnson and R. A. Robinson, for appellants. 
J.J. Gleeson and Dolezal, Spear, Mapes & Stevens, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAy, Goon, 
THOMPSON and EBERLY, JJ. 


THOMPSON, J. 

This suit was instituted by appellee, hereinafter called 
plaintiff, against her husband, Andrew D. Anderson, and 
appellants Roy J. Cusack, and the First National Bank of 
North Bend, hereinafter called the bank, to have a mort- 
gage then appearing of record in Dodge county on 120 acres 
of land situate therein, claimed by plaintiff as the home- 
stead of herself, husband, and family, declared void and 
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such Cusack and the bank forever enjoined from enforcing 
the same. After the issues were duly joined, trial was had 
to the court, and judgment in favor of plaintiff entered as 
prayed, to reverse which Cusack and the bank appeal. 

The questions presented for our consideration are: Was 
such mortgage void for want of a legal acknowledgement? 
If void, was it so as to the entire tract, or only to the ex- 
tent of a $2,000 in value homestead interest therein either 
to be set apart to plaintiff and her family in cash or an 
equivalent in land? Was the plaintiff estopped by the facts 
pleaded from questioning the validity of such mortgage? 

The facts reflected by this record show without question 
that, at the dates involved, prior thereto and ever since, such 
tract was owned and occupied by plaintiff, her husband and 
their minor children as a home, and was in fact their home- 
stead under the laws of this state; that prior to the date of 
the mortgage in question the husband had become indebted 
to the bank at numerous times, which indebtedness was 
evidenced by notes amounting in number to seven, and total- 
ing about $11,000; that Cusack was a stockholder, presi- 
dent, and business manager of the bank at the time and 
long prior thereto; that on the date of this transaction, to 
wit, December 29, 1919, Cusack became desirous of having 
this indebtedness in some way secured to the bank, and so 
informed the husband, and in furtherance thereof Cusack 
drafted the mortgage, which is in the usual form of such 
instruments, and the note of $11,000 secured thereby, each 
thereof running to him; that afterward each was signed by 
the plaintiff and her husband, and Thomas H. Fowler, a 
_ notary public, who was at the time a stockholder in the 
bank and its cashier, was called to witness and acknowledge 
the same, which he did in the usual form, so far as is in- 
dicated by the mortgage; that the note and mortgage were 
then left with the bank as the owner and holder thereof, 
and the bank procured the mortgage to be recorded and then 
returned to it, where such note and mortgage have since 
remained. While this note and mortgage ostensibly appear - 
to be the property of Cusack, the evidence shows that each 
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thereof is in fact that of the bank, and was so understood 
to be by Cusack and all parties concerned at the time, the 
mortgage being taken in Cusack’s name for convenience of 
the bank, and not otherwise, and as collateral security of 
the notes previously signed by the husband heretofore re- 
ferred to. Thus, we find the note and mortgage to be the 
property of the bank, and the notary taking the acknowl- 
edgement to have been at the time directly financially in- 
terested in the transaction. Being thus directly interested, 
he was disqualified as such notary to act. The land covered 
by such mortgage having been found to be the homestead 
of the mortgagors, and the notary taking the acknowledge- 
ment being disqualified, under our holdings in construing 
section 2819, Comp. St. 1922, which provides that “The 
homestead of a married person cannot be conveyed or in- 
cumbered unless the instrument by which it is conveyed or 
incumbered is executed and acknowledged by both husband 
and wife,” such mortgage was void as to the entire tract, 
and the trial court did not err in so entering judgment. 
Chadron Loan & Building Ass’n v. O’Linn, 1 Neb. (Unof.) 
1; Trevett, Mattis & Baker Co. v. Reagor, 112 Neb. 470. We 
are further supported in this conclusion by the following: 
In Lichty v. Beale, 75 Neb. 770, we held: “An executory 
contract for the sale of a homestead, made by either. hus- 
band or wife without joinder by the other, is void as to the 
whole homestead tract, without regard to value, and not 
only will specific performance of it not be decreed, but a 
breach of it will not afford a cause of action for damages.” 

In the course of the opinion in the last cited case, on page 
772, itis stated: ‘In the last of these cases (Teske v. Ditt- 
berner, 70 Neb. 544) there is a very elaborate and exhaus- 
tive review of the authorities and of the principles involved, 
by the former Chief Justice Holcomb, and the doctrine is 
emphatically reaffirmed that such a contract is void as to 
the whole homestead tract, as well as to the reversionary 
interest, and this in both instances, without regard to value. 
* * * That this conclusion is sound and essential to the 
protection and preservation of the homestead right and is 
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in accordance with the manifest spirit, if not the strict let- 
ter, of the statute, we have not the least doubt, so that we 
are constrained to hold that the contract in suit, in so far 
as it treats of the homestead tract of the plaintiff, is wholly 
void.” 

In Anderson v. Schertz, 94 Neb. 390, we held: “A con- 
tract in writing to convey a homestead, which has been 
signed by both husband and wife, but which they have not 
acknowledged, is void, and will not be in any way enforced. 
The homestead means something more than and different 
from the $2,000 exemption which the statute allows the 
homestead claimant as against the claims of creditors; it 
means the actual home of the family, including the land and 
buildings which constitute the same, and the possession and 
ownership of all which may be successfully defended by 
either husband or wife during the marriage state against 
the independent acts of either, and against the void acts 
of either, or both.” 

This holding is affirmed by us, as to the homestead tract, 
in Davis v. Merson, 103 Neb. 397, and is now the settled law 
of this state. 

Appellants cite as controlling in this case, Mudra v. Groel- 
ing, 89 Neb. 829. We have examined the facts as reflected 
by the opinion as written, and it is sufficient to say that 
such facts are materially different from those in this case; 
hence, the conclusion reached therein is without force here. 

As to the question of estoppel: Plaintiff was clothed with 
the authority to prosecute this action. The indebtedness 
evidenced by the notes to which the $11,000 note in question 
was to be held as collateral was in no manner a debt or ob- 
ligation owing by her to the bank. Neither it nor Cusack 
was in any manner misled by her to their injury, and both 
of them were possessed of full knowledge of all the facts 
entering into or in any manner connected with the execu- 
tion and delivery of such mortgage. They each knew the 
premises to be the homestead of the plaintiff, her husband 
and family; they each knew that the note and mortgage 
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were the property of the bank and of no other person; they 
each knew that it was so understood by all parties con- 
nected with the execution and delivery thereof. The bank 
and its president could not be heard to say that they did 
not know that the notary was a stockholder and cashier of 
the bank, and an interested party in the procuring and de- 
livery of such note and mortgage, and thus disqualified to 
act. The unfortunate situation in which they found them- 
selves was one of their own seeking, and in no manner urged 
upon them by either the plaintiff or her husband. On this 
proposition the record fully sustains the judgment of the 
trial court. 

Futher, at the instance of the bank, Cusack and plaintiff, 
the First State Bank of North Bend, which at the time 
owned two notes, each secured by mortgage on this same 
120 acres of land executed and delivered to it by plaintiff 
and her husband, was made a party defendant, and by way 
of answer and cross-petition it challenged the authority of 
the notary to take the acknowledgement to the mortgage 
here in question. The trial court found the two mortgages 
of the First State Bank to be in full force and effect, and 
sustained its challenge to the mortgage running to Cusack. 
This finding is in harmony with our holding in Trevett, 
Mattis & Baker Co. v. Reagor, supra, wherein we stated: 
“A mortgagee, holding a mortgage upon a homestead, prop- 
erly executed and acknowledged by husband and wife, may 
ordinarily take advantage of the invalidity of a prior mort- 
gage upon the homestead which is invalid because not prop- 
erly acknowledged.” Hence, the court was not only within 
the law applicable to the facts in finding in favor of the 
plaintiff as to this mortgage in question, but was also with- 
in the law in holding such mortgage void on the cross-peti- 
tion of the First State Bank. 

The judgment of the trial court is right and is in all 
things 

AFFIRMED. 
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STEPHEN A. KUHLE, APPELLEE, V. FARMERS STATE BANK OF 
COTESFIELD, APPELLANT. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, V. 
FARMERS STATE BANK OF COTESFIELD: I. A. KIRK, 
RECEIVER, APPELLANT: STEPHEN A. KUHLE, 
CLAIMANT, APPELLEE. 


Finep JUNE 1, 1927. No, 25822. 


1. Banks and Banking: CLAIMS AGAINST GUARANTY FUND: Bur- 
DEN OF Proor. “A holder of a certificate of deposit in a bank 
who seeks to hold the guaranty fund liable for its payment 
must show that the transaction leading up to the issuance of the 
certificate was such that the law holds the guaranty fund liable 
for its payment.” State v. Farmers State Bank, 111 Neb, 117. 

2. Estoppel. The estoppel pleaded is without force under the record 
herein disclosed. 

3. Banks and Banking: GUARANTY FUND. Neither banks nor their 
officers can impose a liability upon the guaranty fund; such obli- 
gation is one fixed by statute alone. 


APPEAL from the district court for Howard county: 
BAYARD H. PAINE, JUDGE. Affirmed. 


C. M. Skiles, Taylor & Spikes and Albert S. Johnston, for 
appellant. 


H. G. Wellensick, contra. 


Heard before Goss, C. J., ROSE, DAY, GOOD, THOMPSON 
and EBERLY, JJ. 


THOMPSON, J. 

The Farmers State Bank, as its name indicates, is a cor- 
poration organized for the purpose of, and at the dates of 
the claimed deposits in this case was, conducting business 
at Cotesfield. Afterwards it was adjudged insolvent, and 
a receiver was appointed to wind up its affairs. Kuhle filed 
a claim, based on an alleged certificate of deposit, for $2,000 
with interest thereon at 5 per cent. from February 9, 1925, 
the date of such certificate, to the date it became due, to 
wit, August 9, 1925, and 7 per cent. interest thereafter, and 
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prayed that the same and each item thereof be ordered paid 
out of the guaranty fund. To the issue thus presented the 
receiver interposed a general denial, and the claimant by 
way of reply pleaded an estoppel as to the bank and its of- 
ficers. Trial was had to the court, and judgment rendered, 
in substance, finding that such certificate was issued by the 
bank to claimant for a check drawn by A. J. Bandura (at 
the time cashier, a stockholder, and director of the bank) 
on this bank for $2,000, of the date of the certificate, and 
that Bandura’s account in the bank at the time showed a 
balance of $2,019.89, but that only $1,400 thereof represent- 
ed a bona fide deposit, and that the latter with 5 per cent. 
interest thereon for one year should be allowed, to wit, 
$1,470, which amount was ordered paid out of the guaranty 
fund, and the remainder of the claim was disallowed; from 
which allowance the receiver appeals, and from such dis- 
allowance the claimant files a cross-appeal. 

We have carefully examined the contentions of the par- 
ties as evidenced by their respective briefs, and also re- 
_ viewed the transcript and bill of exceptions, and are con- 
vinced that the judgment of the trial court was the only 
judgment that could have been entered under this record. 
To detail the facts which lead us to this conclusion would 
serve no useful purpose, and might involve interests not be- 
fore us for determination. 

Thus, we determine that the claimant has met the burden 
cast upon him as to the $1,400, but has failed to meet such 
‘burden as to the rejected $600. This conclusion is in har- 
mony with our holding in State v. Farmers State Bank, 111 
Neb. 117. 

The estoppel pleaded is without force under the record 
herein disclosed. Neither banks nor their officers can im- 
pose a liability upon the guaranty fund; such obligation is 
one fixed by statute alone. State v. Farmers State Bank, 
112 Neb. 380. ‘ 

The judgment of the trial court is right, and is, in all 
things, 

AFFIRMED. 
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CITY OF CHADRON, APPELLANT, V. STATE OF NEBRASKA, 
APPELLEE. 


FILED JUNE 9, 1927. No. 24896. 


1. Highways: CHANGE OF GRADE: EXPENSE OF LOWERING CITY 
WATER Pipes. A city of the second class obtaining its water 
supply from outside the city limits, having its pipes beneath the 
county roads by permission of the county authorities, holds such 
right subject to the use of the roads for the public welfare and 
travel; and whenever such use reasonably demands it, those in 
charge of said roads may change the grade of the roads and, if it 
be necessary to change the grade of the water pipe lines belong- 
ing to the city, it is the duty of the city to make such change at 
its own expense. . 


: DESTRUCTION OF WATER Pipes: LIABILITY. 
Those in charge of the grading of the public roads of the state 
have no legal right to tear up and destroy the water pipes of a 
city laid under such public road, without giving the city reason- 
able notice and opportunity to change or relay its pipes; and 
when, as in the circumstances of this case, those in charge of the 
work for the state, in the scope of the work and to carry out its 
general plan, so destroy the water pipes of the city, and the city 
is duly granted leave to sue, the state will be held responsible 
for the damages resulting from such act. 


DAMAGES. In such a case, the 
city will not be allowed to recover damages for that portion of 
its pipes disconnected from the part of the pipe line destroyed, 
when such portion of the pipe line is not disturbed, except by 
the disconnection, and is not destroyed or otherwise damaged; 
but, under the rule as to the measure of damages adopted in this 
case, will be allowed to recover the reasonable value of the pipes 
destroyed, ascertained as of the date of their destruction. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Reversed, with directions. 


Greydon L. Nichols, G. T. H. Babcock, E. D. Crites and 
F. A. Crites, for appellant. 


O. S. Spillman, Attorney General, and Lloyd Dort, contra. 
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Heard before Goss, C. J., ROSE, DEAN, DAY, GooD, 
THOMPSON AND EBERLY, JJ. 


Goss, C. J. 

The city of Chadron appealed from a dismissal; by the 
district court for Lancaster county, of its suit against the 
state. The sovereignty of the state rendering it immune 
from suit, the plaintiff presented its claim to the legislature 
of 1923 and was authorized by House Roll No. 718, ap- 
proved May 3, 1923, tosue. The case was tried to the court 
under section 1103, Comp. St. 1922, which says that the 
court “shall hear and determine the matter upon the testi- 
mony according to justice and right, as upon the amicable 
settlement of a controversy, and shall render award and 
judgment against the claimant, or the state, as upon the 
testimony right and justice may require.” 

Chadron, classified as a city of the first class, owns and 
maintains its own water-works. It has a gravity system, 
obtaining its water by dams across the creek in the hills 
about seven miles south of the city. It began its service 
about 35 years ago with an 8-inch cast-iron pipe line. In 
1911 this was supplemented by a 10-inch wood stave line; 
and supplemented further, about the time the controversy 
arose, by a new 14-inch wood stave pipe line which is not 
involved as an item of recovery. Portions of these lines 
were laid beneath the public roads. 

In August, 1920, the state, through its department of 
public works and the board of county commissioners of 
Dawes county, as parties of the first part, entered into a 
contract with a contractor, as party of the second part, to 
build a road, known as federal aid project number 76A, 
between Chadron and the south line of Dawes county, of 
which Chadron is the county seat. This is a part of the 
highway connecting Alliance and Crawford. In the per- 
formance of the work of bringing this road to proper grade, 
the contractor encountered the iron water pipe and the old 
stave pipe in several places. The former had been laid about 
five feet and the latter about four feet underground. There 
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is testimony to show that there were informal conferences 
between the engineers of the project and the city officials 
whose duty it was to look after the water supply. There is 
testimony to the effect that a qualified promise was made 
by one of the engineers in charge for the state that the city 
would be reimbursed for damage caused by removal. In- 
formally the city officials told those engaged on the work 
not to continue to reduce the grade so as to require the tak- 
ing out of the water pipes. The city took no other steps, 
except by these conversations, unofficial on both sides save 
as the participants held the respective offices designated, 
to stop the grading. The contractor proceeded with his 
grading, with the result that the city claims about three 
miles of the stave line were destroyed and about half that 
quantity of stave pipe line disconnected and so made use- 
less; and that it was put to an expense of nearly $2,000 to 
relay the iron pipe exposed and removed by the grading of 
the project. It asks damages totaling $13,691.92 with in- 
terest from January 1, 1921, covering the various items. 
When the exigency arose, neither side treated the matter 
with the seriousness that such a situation would seem to 
demand. The city did not take action by injunction or 
otherwise to test the right of those who were in charge of 
and actually doing the grading to tear out those portions 
of the pipe lines that obstructed their reduction of the road 
to the projected grade; nor, to apply the language of the 
statute, guiding the courts where leave to sue the state is 
so granted, did those in charge for the state seem to pro- 
ceed quite “according to justice and right, as upon the 
amicable settlement of a controversy.” The evidence does 
not show any clear-cut official notice by the state to the 
city that the state intended to proceed with its grading, that 
it claimed the legal right to do so, and that the city should 
protect itself by relaying its pipe lines in advance of the 
grading. Those in charge of the execution of the project 
ordered the uncovering and tearing out of the pipes that 
were in the way. Of course, the qualified promise of the 
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state’s engineer in charge, above referred to, could not bind 
the state. It was not within the scope of his agency. His 
work was to direct the preparation of the highway for 
travel in accordance with the plans and the contract entered 
into to carry those plans into effect. 

The main questions arising in this case are: (1) 
Whether the city of Chadron had such an easement (or 
other right) in the public road as to be prior in right to 
that of the public, so that the city could not be required to 
change the grade of its water pipes at its own expense? 
If so, then any party desiring them lowered would be liable 
for the entire expense of taking them out and replacing 
them, so as to conform to the new grade of the highway. 
(2) Even if the above question is not answerable in the 
affirmative, but if, nevertheless, the defendant without 
proper preliminary notice and without legal warrant de- 
stroyed some of the lines and rendered other parts useless, 
what, if anything, is the defendant’s responsibility, and, if 
the defendant state is liable, what is the proper measure of 
damages in the particular circumstances of this case? 

At the outset it is pertinent to say that the construction 
and operation of the water-works system by the city was 
not the exercise of a governmental function, but rather in 
the nature of a private enterprise for the convenience of 
the municipality, its inhabitants and property owners. 
Metropolitan Utilities District v. City of Omaha, 112 Neb. 
93. 

It is fundamental that the right of the state to provide 
roads for the use of its citizens and for the public generally 
is a sovereign right. If the right to make them fit and safe 
jis a proper exercise of the police power of the state, then 
it must follow that any private corporation or any munici- 
pality engaged in rendering service like that of a private 
corporation holds whatever rights it acquires in the public 
roads of the state subject to these two great elements of 
sovereignty. The inherent sovereignty of the state and 
the power of the legislature to supervise matters affecting 
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the safety and welfare of the public in its relation to the 
streets were signally upheld in Chicago, B. & Q. R. Co. v. 
State, 47 Neb. 549, this court holding that such power could 
not be bartered away by contract or otherwise. On error 
to the supreme court of the United States, the judgment of 
this court was in all things affirmed. Chicago, B. & Q. R. 
Co. v. Nebraska, 170 U. S. 57. Numberless cases might be 
cited upholding this well-established rule of law. Such be- 
ing the rule, it would seem patent that neither the individ- 
ual owners of adjoining land, as owners of the fee, by con- 
veying an easement, nor Dawes county, by permitting an 
easement under the county roads, would thus be able to 
create a right, by “contract or otherwise,” superior to the 
right of the public in said road. While such a road bears 
the additional burden of the water pipes, it must bear it 
without interference with all of the conventional and im- 
plied rights of the public to use the road in the best way 
to serve the public welfare. 

In the view we take of the rights of the parties, it will 
be unnecessary to try to abstract from rather unsatisfactory 
and incomplete evidence the title of the city to the use of 
the road. Suffice it to say that some of the pipe lines ran 
through private property and some under public roads from 
about 1892; that all portions of the line involved were out- 
side the city limits. Roads were later established over a 
part of the route where they did not exist before. It may 
be assumed as shown, for the purposes of this case, that 
the city had rights over all the route here involved either 
by virtue of deeds or by consent or acquiescence of the coun- 
ty. But wherever the route of the city’s water pipes ran 
originally in a public road or wherever later a public road 
was established over the route of the pipe lines, the right 
of the public was dominant and the right or easement of 
the city was servient. It is presumed that, if the original 
establishment of a new road over the route occupied by 
the pipe line damaged the city in any actionable manner, 
those damages were claimed and compensation paid before 
the property came under the superior dominion of the coun- 
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ty or state. When the road was accepted and taken over in 
1910 by the state as a part of the federal aid project, it took 
it with the water pipe lines and whatever rights the city 
had in the road, but that taking did not vary the rights of 
the city which were secondary to the primary rights of the 
public to such uses of and changes in the road as the public 
welfare might reasonably demand. This answers the first 
question under consideration in the negative, and it follows 
that it was the duty of the city upon proper notice and with- 
in a reasonable time to lower its water pipes so as to con- 
form to any reasonable change of grade of the road. 

The evidence indicates that neither the state nor the city 
actually realized the change necessary to be made until the 
contractor in grading the road came upon the pipes. Upon 
informal conferences, heretofore touched upon, the state 
proceeded, under direction of those in charge, to tear out 
the pipe lines, with the results heretofore indicated, without 
the formalities that would seem to be due in the circum- 
stances. The state argues that, under the doctrine of Benda 
v. State, 109 Neb. 182, the state is not liable for the damages 
done to the property of the plaintiff by the servants of the 
state. In that case the damage was done by individual 
members of a state surveying party, on private property, 
where such members were without permission of the state 
engineer in charge, on a mission personal to themselves, and 
not in the scope of their employment. The case is not ap- 
plicable for the reason that here the water pipes were in 
the field of operation of the state in grading the public road 
so as to make it conform to the general plan of the system. 
The act of destruction arose in and because of the per- 
formance of the work itself, and not aside from its scope. 
While, in the circumstances of this case, the state and its 
contractor had the ultimate legal right so to grade the road, 
yet to do so without reasonable and proper notice to the 
city and without giving it a fair opportunity and a reason- 
able time to lower the pipes or to remove them is, as we 
view the law, actionable. 


656 NEBRASKA REPORTS. [VoL. 115 
City of Chadron v. State. 


It remains to consider the damages due the city. It 
claims damages, not only for all stave pipe line actually de- 
stroyed, but also for that portion of the stave pipe line put 
out of commission, as well as for the cost of relaying the 
pipe, including the relaying of the cast-iron pipe which was 
torn out but not destroyed. In no branch of the law is 
there more difficulty than in arriving at the proper measure 
of damages. The law is not dogmatic in fixing the rules 
relating thereto. 

“Definite rules which will measure the extent of recov- 
ery in all cases even of a particular class are difficult to 
formulate owing to the consideration which must be given 
in each case to its specific and perhaps peculiar surround- 
ing circumstances. Stated in broad terms, however, the 
measure of damages is such sum as will compensate the 
person injured for the loss sustained, with the least burden 
to the wrongdoer consistent with the idea of fair compen- 
sation, and with the duty upon the person injured to ex- 
ercise reasonable care to mitigate the injury, according to 
the opportunities that may fairly be or appear to be within 
his reach.” 17. J. 844, sec. 166. 

Applying that principle, which seems fitting, to this case, 
we are of the opinion that the city is entitled to recover, 
but that its recovery should be limited to the reasonable 
value of the material destroyed in the stave pipe line; that 
it cannot recover for the value of that portion of the stave 
pipe line disconnected and put into disuse by reason of the 
destruction of part of the line; and that it cannot recover 
for the cost of relaying either the part of the stave line 
destroyed nor for the relaying of that portion of the iron 
pipe that was removed by the grading. Fortunately, while 
neither party tried nor argued the case on the theory we 
have adopted, the proofs contain enough evidence upon 
which a judgment and decree can be based. The testimony 
shows that 15,726 feet of stave pipes were torn out, but 
that 726 feet of this was salvaged by the city; that the rea- 
sonable value of the 15,000 feet of wood pipe completely 
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destroyed, if new at the time of destruction, is $8,554; 
but that it should be considered as depreciated 40 per cent; 
and that its real value was therefore, as we compute it, 
$5,182.40. That we: think, for the reasons given in this 
opinion, would have been the fair amount due, according 
to justice and right as upon the amicable settlement of a 
controversy, if the parties had settled when the contro- 
versy arose. The state should pay 7 per cent. interest 1. 
this amount from January 1, 1921. 

For the reasons stated in this opinion, the judgment of 
the district court is reversed and the cause is remanded, 
with directions to enter judgment in favor of the city of 
Chadron against the state for $5,182.40, with interest at 
7 per cent. from January 1, 1921, and costs. 


REVERSED. 


The following opinion on motion for rehearing was filed 
July 26, 1927. Rehearing denied. 


Interest. When the state, engaged in business functions, commits a 
wrong and damages the property of another and that other 
duly obtains the sanction of the legislature to sue the state to 
secure an adjudication of the controversy, the court may, under 
the authority of such legislative sanction and under the author- 
ity of section 1103, Comp. St. 1922, where justice and right 
require it, include interest in a judgment rendered against 
the state. 


Heard before Goss, C. J., ROSE, DEAN, Day, Goon, 
THOMPSON and EBERLY, JJ. 


Goss, C. J. 

A motion and brief for rehearing were filed herein by the 
state. The court is of the opinion that the motion should be 
overruled, but deem it advisable to discuss one point pre- 
sented therein, namely, the complaint because the court 
allowed interest against the state. 

On grounds of public convenience, it has long been the 
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general rule that interest is not to be awarded against a 
sovereign government unless its consent to pay interest 
has been manifested by an act of its legislature or by a 
lawful contract of its executive officers. In re Gosman, 
17 Ch. Div. (Eng) 771; United States v. North Carolina, 
136 U.S. 211; State v. Board of Public Works, 36 Ohio St. 
‘409; Peterson v. State, 114 Neb. 612. In the last named 
case, this court said: “The legislature has not provided by 
statute for payment of interest upon claims against the 
state. It follows that, in the absence of a statute, or of 
an agreement therefor, such claims (meaning for interest) 
cannot be allowed.” The distinguishing feature between 
the Peterson case and the present case is this: In the 
present case the legislature expressly gave the plaintiff the 
right to sue the state, but in the Peterson case the suit 
was brought in the district court after a disapproval of 
the claim by the board of public works and a disallowance 
by the state auditor, but without express sanction of the 
legislature. When the state undertakes business functions, 
as in this case, and while thus engaged commits a wrong, 
as it did here, and thereafter the state in a legislative ca- 
pacity grants leave to the party wronged to sue it and the 
suit is conducted under a statute (Comp. St. 1922, sec. 
1103) directing that the court “shall hear and determine 
the matter upon the testimony according to justice and 
right, as upon the amicable settlement of a controversy, 
and shall render award and judgment against the claimant, 
or the state, as upon the testimony right and justice may 
require,’’ we are of the opinion that, if the case, irrespec- 
tive of the sovereignty and personality of the parties, is 
such as justly to call for payment of interest, then the 
state should not be exempted from such payment by reason 
of its sovereignty. While the question was not considered 
at length in Commonwealth Power Co: v. State, 104 Neb. 
439, yet in that case the act of the district court in allow- 
ing interest was expressly affirmed. The opinion hereto- 
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fore adopted in the case under consideration, ante, p. 
650, is adhered to, and the motion for rehearing is 


OVERRULED. 


EDWARD P. LEWIS V. STATE OF NEBRASKA. 
Fitep JUNE 9, 1927. No. 25848. 


Zz 


Record examined, and held sufficient to sustain the verdict. 

2. Rape: CORROBORATIVE EVIDENCE. “Where, in a_ prosecution 
for assault with intent to commit rape, prosecutrix testifies 
unequivocally to facts which would constitute the offense, a 
sufficient corroboration is shown if opportunity and inclination, 
on the part of the defendant, to commit the offense are shown, 
and the circumstances proved by other witnesses tend to corrob- 
orate the testimony of prosecutrix.” Aller v. State, 114 Neb. 59. 

3. Criminal Law: EVIDENCE: OBJECTIONS. ‘Where, in a prosecu- 

tion for assault with intent to commit rape, the articles of 

clothing, worn by the prosecutrix at the time of the assault, 
are fully identified and offered in evidence, an objection that no 
sufficient foundation has been laid is insufficient to raise the 
question as to whether the clothing is in the same condition that 
it was immediately following the assault. Such an objection, 
to be availing, should challenge the trial court’s attention to the 
specific ground for objection to the introduction of the articles.” 
Aller v. State, 114 Neb. 59. 


Error to the district court for Box Butte county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. 


Boyd & Metz, for plaintiff in error. 


O. S. Spillman, Attorney General, and Harry Silverman, 
contra. 


Heard before Goss, C. J., ROSE, DEAN, Day, Goon, 
THOMPSON and EBERLY, JJ. 


Goss, C. J. 

The defendant was convicted of assault with intent to 
commit rape, was sentenced to a term of years in the pen- 
itentiary, and has brought the case here for review upon 
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his petition in error. He assigns as errors that there was 
not sufficient evidence to sustain the verdict and that the 
court erred in three cited instances in admitting evidence. 

Testimony was submitted to the jury showing the fol- 
lowing: Rachel Roach, the prosecutrix, lived with her 
husband and children near the railroad viaduct in Alli- 
ance. Shortly after 6 o’clock on the morning of July 10, 
1926, the defendant, Edward P. Lewis, and Ted Moran 
(who was tried jointly with Lewis and convicted also), 
driven in a car by Millard Donovan, called at the Roach 
home, just as the family was getting up, and said they 
wanted to talk to Mr. Roach. He dressed and went out- 
side a few minutes to talk to them. The next time she 
saw them was about 10:30 in the forenoon. Her hus- 
band had left for his work and her five children had gone 
to a neighbor’s to play. She was alone in her kitchen roll- 
ing out pie crust. The kitchen door was open. Moran 
entered, remarked that he had left his hat there earlier in 
the day, and passed through the living room into the bed- 
room. He returned immediately, and as he passed behind 
her he grasped her about the waist, giving expression to 
his intent to assault her, lifted her and carried her into 
the bedroom, where he threw her on the bed. By that time 
the defendant, Lewis, was in the room. She kicked and 
made an outcry, but her mouth was covered and her arms 
were pinioned by Moran. The defendant, Lewis, tried to 
aid Moran by removing her bloomers, and likewise indi- 
cated his own criminal intent toward her by his language. 
By that time the third man, Donovan, had entered the room. 
Lewis tore the bloomers, but prosecutrix resisted so vigor- 
ously that they were unable to accomplish their purpose. 
She escaped from the room with Moran clinging to her 
dress. He caught her again in the living room. She hit 
him in the face and he slapped her and threw her down on 
her back. She called to Donovan to help her and he pulled 
Moran off. She ran from the room and house to the home 
of a neighbor, Mrs. Fredericks, who telephoned for the 
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police. Mr. Fredericks, a switchman who works nights, 
was at home.. He testified that Mrs. Roach’s hair was 
mussed up and she had a scratch around her neck. The 
chief of police, who responded to the telephone call with 
the sheriff and others, testified that she was nervous and 
crying, and testified that prosecutrix had spots on her 
cheek, a bruise on her cheek bone, finger nail scratches 
on her neck, and black and blue marks on one of her 
arms. The sheriff testified somewhat generally along the 
same line. 

The defendants Moran and Lewis categorically deny all 
of the testimony of the prosecutrix tending to prove an 
assault, and Donovan supports them so far as he was con- 
nected with their movements and actions. 

“The law does not require that the prosecutrix be cor- 
roborated by other witnesses as to the particular act con- 
stituting the offense. It is sufficient if she be corroborated 
as to material facts and circumstances which tend to sup- 
- port her testimony, and from which, together with her tes- 
timony as to the principal fact, the inference of guilt may 
be drawn.” Aller v. State, 114 Neb. 59. 

In the light of the law and the evidence, the case was 
for the jury. The court committed no error in submitting 
it to the jury and in overruling the assignment of error 
relating to the sufficiency of the evidence. There was 
ample evidence to show the evil intent of the defendant. 
The corroboration was sufficient. 

Defendant complains that the court erred in admitting 
the torn bloomers and torn dress in evidence over his ob- 
jections that they were incompetent, irrelevant and imma- 
terial, and that no foundation had been laid. It should be 
borne in mind that Mrs. Roach had testified, without ob- 
jection, when asked to examine the bloomers, that they 
were not torn when the men arrived, and that they were 
torn by Lewis; and had likewise testified, without objec- 
tion, when asked to examine the dress, that it was not torn 
when the men arrived, and that it was torn by Moran. She 
testified that she wore those bloomers and that dress when 
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the men came and she identified the particular tears shown 
as the tears made by the respective defendants. The ob- 
jection made by defendant was too indefinite. It did not 
challenge the court’s attention to the specific objection that 
is now urged. Aller v. State, 114 Neb. 59. 

We conclude that the judgment should be, and it is 


AFFIRMED. 


AVERY COMPANY ET AL., APPELLANTS, V. ROBERT M. HANKS 
. ET AL., APPELLEES. 


FILED JUNE 9, 1927. No. 25731. 


New Trial. Lack of diligence in producing evidence on a material 
issue in a cause on trial may be sufficient justification for the 
denial of a new trial in an independent suit in equity commenced 
during a subsequent term of court and based on the ground 
of newly discovered evidence. 


APPEAL from the district court for Scotts Bluff county: 
J. LEONARD TEWELL, JUDGE. Affirmed. 


Raymond & Fitzgerald, for appellants. 


Morrow & Morrow, Mothersead & York and Field, Rick- 
etts & Ricketts, contra. 


Heard before Goss, C. J., ROSE, Day, GooD, THOMPSON 
and EBERLY, JJ. 


ROSE, J. 

This is an independent suit in equity for a new trial of 
a former cause wherein the district court had rendered a 
decree foreclosing a mortgage for $15,000 on 80 acres of 
land described as the south half of the southwest quarter 
of section 12, township 21 north, range 55, Scotts Bluff 
county. The equitable pleas for a new trial are based on 
misconduct of the successful! litigants in procuring the 
former judgment by fraud and on newly discovered evi- 
dence. The facts on which the present suit is based were 
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put in issue by answers of defendants herein. After a 
lengthy trial in the second cause the district court entered 
a nonsuit. From the dismissal plaintiffs appealed. 

The appeal presents the cause for trial de novo. Does 
the evidence show that plaintiffs are entitled to a new trial 
on the ground of newly discovered evidence after expira- 
tion of the term at which the former decree was entered? 
This is the question for solution and requires an examina- 
tion of two complicated records. The opinion, however, 
will necessarily be confined to a mere outline of the vital 
issues, proofs and circumstances. 

The former suit was a proceeding in the nature of a 
creditor’s bill and was commenced by the Avery Company 
to set aside a deed from Robert M. Hanks to Annettie B. 
Hanks, his wife, and to cancel a subsequent mortgage for 
$15,000 from them to the First National Bank of Gering, 
hereinafter called the “bank.” The land thus conveyed 
and mortgaged is the 80-acre tract in controversy. The 
purpose of the creditor’s bill was to subject the land to 
the payment of a judgment for $4,487.75, which the Avery 
Company had recovered against Robert M. Hanks and 
Will F. French, partners engaged in raising wheat and 
operating a garage. Another judgment creditor also ap- 
peared as a litigant. The defendants therein were the 
Hanks and also the bank and other secured creditors. 
The Avery Company pleaded that, for the purpose of de- 
frauding it and of preventing it from collecting its judg- 
ment, the husband deeded the land to his wife, and that 
for the same purpose the parties to the deed subsequently 
mortgaged the land to the bank, an alleged participant in 
the fraud. There were similar pleas by the other unse- 
cured judgment creditor. The Hanks and the bank de- 
nied the fraud charged. The bank pleaded in substance 
that the mortgage for $15,000 was given to it in good faith 
as collateral security for debts aggregating more than 
$41,000, evidenced by notes of Robert M. Hanks or his part- 
ner and payable to the bank or officers thereof. There was 
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a prayer for the foreclosure of the mortgage. Some of 
the notes collaterally secured had been transferred by the 
bank and the transferees appeared and asserted rights to 
the collateral security. Upon a trial of the issues in the 
former cause the district court found that the deed and 
the mortgage were fraudulent and entered a decree cancel- 
ing those instruments and establishing in favor of the 
judgment creditors liens on the 80-acre tract in contro- 
versy. 

From the decree in favor of the judgment creditors, the 
bank, the other litigants claiming the protection of the 
mortgage as collateral security and Annettie B. Hanks ap- 
pealed. Upon a trial de novo the supreme court found in 
effect, in the first suit, that Annettie B. Hanks and the 
bank did not intend to, and did not, defraud the unsecured 
creditors of Robert M. Hanks, and also found that the 
mortgage for $15,000 was given and accepted in good faith 
as collateral security for the payment of bona fide debts 
evidenced by promissory notes on which Robert M. Hanks 
was liable as maker. Consequently the decree in the cred- 
itor’s bill was reversed and the cause remanded to the 
district court, with directions to enter a decree foreclos- 
ing the mortgage, ordering a judicial sale of the land, ap- 
plying the proceeds to the extent of $15,000, if realized, 
to the claims of the bank and its transferees, and the ex- 
cess, if any, to the judgment of the Avery Company. The 
cause was remanded to the district court, where the decree 
thus directed was entered. At a subsequent term of the 
lower court the present suit in equity was begun to set 
aside the decree which the supreme court directed and to 
procure a new trial of the creditor’s bill on the two grounds 
already stated—fraud of the prevailing parties and newly 
discovered evidence. 

On the issues of fraud in the procuring of the first 
decree the evidence is wholly insufficient to sustain the 
charge and the trial court properly so found. 

The newly discovered evidence pleaded as a ground for 
a new trial consisted principally of additional testimony 


0 
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tending to prove that officers of the bank in procuring 
the mortgage for $15,000 joined with the Hanks in pre- 
viously undisclosed oral and written agreements tending 
-to show that the bank already had ample security; that 
officers of the bank appreciated former patronage from 
Robert M. Hanks, a depositor and borrower, and desired 
to reciprocate; that the real purpose of the mortgage was 
to protect mortgagors and prevent the seizure and sale 
of their mortgaged land by judgment creditors, referring 
particularly to the Avery Company; that the bank did 
not intend to foreclose the mortgage and that the lien 
thereof should not be released without the consent of the 
mortgagors. 

This testimony and other details of a similar nature 
cover a considerable portion of the record, but do not nec- 
essarily establish the right to a new trial at a subsequent 
term of court. The issue of fact to which this evidence ap- 
plied was, in the former suit, tried and adjudicated ad- 
versely to plaintiffs in equity in the second proceeding. 
If the failure to adduce it at the first trial resulted from the 
lack of proper diligence on the part of the unsecured judg- 
ment creditors, it was not sufficient at a subsequent term 
of court for the purpose of procuring a new trial. It would 
have been admissible in the former suit. The pleadings of 
the bank warned the judgment creditors to prepare for 
proof refuting the allegations of good faith in the trans- 
action assailed as fraudulent. The principal witnesses 
who testified in the present suit to the facts under consider- 
ation were witnesses at the trial of the creditor’s suit. 
They then knew what they stated at the second trial. At 
the former trial they had been asked on the witness-stand 
about the circumstances attending the execution of the 
mortgage and with full knowledge of the facts they then 
withheld the information by them disclosed at the next trial. 
On cross-examination in the present suit they testified 
they would have answered at the former trial, had they 
been asked, questions calling for the facts herein related by 
them. Diligence required the disclosure of this information 
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at the former trial and, in the second suit, it does not 
establish the right to a new trial at a subsequent term of 
court. In Gutru v. Johnson, ante, p. 309, the opinion con- 
tains the following language: 

“If a litigant may neglect such obviously important in- 
quiry — inquiry which would have so certainly resulted 
in complete information — with his lawsuit approaching, 
and then, after the suit has gone against him, repair the 
damage which his neglect has occasioned by a resort to 
equity, there can be no end to litigation. If by the exercise 
of reasonable diligence a defendant may produce certain 
evidence disproving the testimony of the plaintiff as to 
defendant’s conduct and representations and tending to 
prove perjury on the part of the plaintiff, and through 
inertia or carelessness fails to do so, he cannot thereafter 
have the judgment in said suit set aside by the production 
of said evidence in an equity action for that purpose.” 
Citing, Secord v. Powers, 61 Neb. 615; Barr v. Post, 59 
Neb. 361; Scudder v. Evans, 105 Neb. 292. 

In addition to the lack of diligence, there is a view in 
which the new evidence, in connection with other disclosed 
facts, indicates good faith in the execution and acceptance 
of the mortgage. It was given as collateral security. The 
mortgagors so testified at both trials. The notes collater- 
ally secured represented actual debts owing by Robert 
M. Hanks, one of the mortgagors, to the bank. Other 
security held by it had been decreasing in value with gen- 
eral deflation. Capable bankers might have solicited addi- 
tional security under the circumstances without intending 
to defraud other creditors. They could consistently prom- 
ise to postpone foreclosure for a prospective improvement 
in farm values. A substantial motive for defrauding a 
judgment creditor without serving any pecuniary interest 
of their own was wanting. On their face the notes and 
the mortgage securing them collaterally imported good 
faith in the transactions. The validity of those instruments 
was regularly adjudicated against the judgment creditors 
in a contested case wherein the intention to defraud them 
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was a prominent feature. A decree of foreclosure fol- 
lowed. Upon full consideration of the evidence in both 
causes, the conclusion is that, in. the present suit, the dis- 
trict court properly denied a new trial. 


AFFIRMED. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, APPEL- 

LEE, V. SECURITY STATE BANK OF EDDYVILLE, APPELLEE: 

COMMONWEALTH LIFE INSURANCE COMPANY, CLAIMANT, 
APPELLANT. 


FILED JUNE 9, 1927. No. 25096. 


Banks and Banking: GUARANTY Funp: “DEsposITs.” Where money 
purporting to be a deposit is placed in a state bank, for which 
the bank issues and delivers to the purported depositor certif- 
icates of deposit in terms providing for payment of 5 per cent. 
annual interest, and where, by an understanding between the 
parties, the bank pays to such person a bonus above the lawful 
rate of 5 per cent. interest, held that such transaction does not 
constitute a deposit within the meaning of the bank depositors’ 
guaranty act, but is a mere loan of money to the bank. Comp. 
St. 1922, sec. 8008. 


APPEAL from the district court for Dawson county: ISAAC 
J. NISLEY; JUDGE. Affirmed. 


Jackson B. Chase, for appellant. 
Horth, Cleary & Suhr and C. M. Skiles, contra. 


Heard before Goss, C. J., Rose, DEAN, Day, Goon, 
THOMPSON and EBERLY, JJ. 


DEAN, J. 

The district court for Dawson county disallowed a certain 
claim of the Commonwealth Life Insurance Company, here- 
inafter called claimant, against the depositors’ guaranty 
fund for $5,351.86, with 5 per cent. yearly interest, from 
January 1, 1923, for money deposited by claimant in the 
lately failed Security State Bank of Eddyville, hereinafter 
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called the bank. From this disallowance of its claim an 
appeal has been prosecuted by claimant. 

It appears that there was an arrangement between the 
claimant and the bank by which assistance was to be ren- 
dered by the bank’s officers to the claimant’s agents, in the 
Eddyville vicinity, to procure life insurance for claimant 
and, in consideration of such assistance, the claimant was 
to maintain certain of its deposits in the bank. . 

In behalf of the state the attorney general argues that, 
during the period in which the transactions happened out 
of which the claim arose, there was a “fraudulent agree- 
ment between the officers of the bank and the officers of 
the insurance company for interest in excess of 5 per cent., 
by reason whereof the funds left with the bank constituted 
a loan and not a deposit.” And the district court so found 
and decreed by its judgment. While the claim was allowed 
as a general claim against the receiver of the bank, the 
claimant was not, of course, reimbursed from the depos- 
itors’ guaranty fund. Hence this suit. 

George C. Gage was a bank examining agent for the 
bank receiver and he testified that the bank records dis- 
closed that a bank certificate of deposit for $500, dated on 
or about April 30, 1921, was issued to claimant, and that, 
under the same date, an expense item of $3.75 was charged 
to the bank in suit, and that this $3.75 item represented 
excess interest which was paid by the bank to claimant 
for the deposit. He testified that the bank records showed 
other like instances. In corroboration of his statement the 
witness produced a letter from M. Goldsmith, claimant’s 
agent, written on claimant’s letterhead, to the cashier of 
the bank. The letter follows: 

“April 30th (1921). 
“Mr. Robert O’Meara, Security State Bank, 

“Eddyville, Nebr. 

“Dear Friend Bob: Attached please find check for $500 
for which please send the company a C-D bearing 5% and 
a draft for the additional interest $3.75. Mr. Parker 
promised me another $500 at least next week and I will 
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send it then. Trusting this will meet with your approval 
and I will get the rest as fast as possible. 
“Yours truly, 
“(Signed) Milton Goldsmith.” 


Gage also testified that another certificate of deposit 
for $1,000, dated March 14, 1921, was issued to claimant 
and, under the same date, an expense item-of $7.50 was 
charged to the bank, and this $7.50 item represented excess 
interest paid by the bank for the deposit. In this he was 
corroborated by a letter from Goldsmith to the cashier of 
the bank. The letter follows: 

“March 14th, 1921. 

“Mr. Robert O’Meara, Security State Bank, 

“Eddyville, Nebr. 

“Dear Friend: On your business mailed into the office 
for which I thank you I notice that you have made an 
error on two of the applications and I enclose them for you 
to make the corrections. Frank Duggins, age 34, rate 
$39.84, and you charged him the disability twice and you 
will please refund him $1.78 as the disability is included in 
the rate book at the stated age. James C. O’Meara, age 32, 
rate $38.33, and you charged him at age 35 also charging 
him the disability twice and you will see that his rate 
should be $38.33 so you will please refund him the differ- 
ence between $40.65 and $38.33 which is $2.32 plus $1.72 
which is the disability charged twice making a total refund 
to him of $4.04. 

“I am also enclosing our draft No. 36785 for $1,000 and 
you will please send in a C/D for $1,000 at 5 per cent. and 
a draft for $7.50 making the interest 614 per cent. as per 
our arrangement. I will see you a week from today and 
trust that you will have a nice line for me to work on. 
Again thanking you for the business written this week 
I beg to remain, 

“Yours truly, 
“(Signed) M. Goldsmith, District Agent.” 

Robert O’Meara, cashier of the bank, testified that Gold- 
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smith was the first man with whom arrangements were 
made whereby he, the cashier, was to write insurance for 
claimant on a commission basis, and that the arrangement 
was that claimant would deposit the money received for 
insurance premiums and that it was to be left in the bank. 
But he testified that some of this money was sent to the 
bank from Omaha and some was deposited personally by 
Goldsmith. But it is contended that Goldsmith was not 
an authorized agent of the claimant. Mr. Uehling, how- 
ever, former president of the Commonwealth Life Insur- 
ance Company, testified that any business relations be- 
tween the Commonwealth and the bank might have been 
instigated by Goldsmith, and that after Goldsmith had 
made some overtures and negotiated some business it was 
taken up with the Omaha office. He denied that there was 
any agreement made with the bank by which they were 
to receive more than 5 per cent. interest, but, apparently 
on reflection on this point, Mr. Uehling testified: “Q. There 
might have been, however, Mr. Uehling, without your 
knowledge? A. There might have been; yes, sir.” 

Counsel for the bank, on page 49 of his brief, argues: 
“Even though by some strange process of reasoning this 
alleged excess interest agreement upon which the receiver 
so confidently relies could be considered in force down to 
the closing of the bank, such fact would not change the 
rights of this claimant in the slightest particular. Because 
the evidence shows that no excess interest was paid after 
June, 1921, and said section (8008) prohibits the paying 
of excess interest and not the mere request or agreement 
for excess interest.” But the letter written by Goldsmith 
to the cashier of the bank, “after June, 1921,” appears to 
bear directly on the facts before us and it is apparently 
inconsistent with the argument of counsel. The letter fol- 
lows: 

“February 2d, 1922. 

“Mr. Robert O’Meara, 

“Eddyville, Nebr. 

“Dear Bob: ‘Your letter of the Ist at hand and con- 
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tents noted and I did not write to you to try and make 
you sore or anything of that nature but to try and get 
you to see the position the company is in when they make 
deposits with banks. The company does not want any 
bank to use any of their own funds to finance our pre- 
mium notes and they want to deposit with each bank an 
equal amount of money for each note taken and they are 
willing to do that. Now in regard to the deposit out there 
which is more than what the notes amount to. I did not 
threaten to draw this money but I did say that the company 
was liable to draw it and would not feel that they should 
renew it all. We aim to do business on the square and will 
do it that way or not at all and the company will keep on 
adding to your deposit as we do business and as you stated 
there is business to be had out there and I would like to 
come out and work with you and place in your bank a cash 
deposit of equal amount for the notes taken. It is true that 
the business we have written out there will need some at- 
tention and we surely want you to attend to it and want to 
keep on such terms with you and your bank that you will 
be glad to do it and we can do enough business out there 
to make this deposit reach the $10,000 mark if you will 
work with me. 


“Please wire me at my expense if you will work with me 
out there next week and the notes taken will be offset by 
a cash deposit from the company. I am having Mr. Ueh- 
ling sign this letter also so that you will know the company 
is aware of the promise I am making you. Hoping to re- 
ceive this wire not later than tomorrow, I beg to remain, 

“Yours very truly, 
“(Signed) F. J. Uehling, President. 
“(Signed) M. Goldsmith, District Avent: ” 


It will be noted that in the above letter of February 2, 
1922, Mr. Goldsmith was the intermediate agent, the go- 
between, in making the unlawful arrangements with the 
bank for excess interest, and he wrote to the cashier of 
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the bank, O’Meara, to assure him, as such official, that he 
does not want to make him “sore or anything,” but only 
wanted to get the cashier “to see the position the company 
is in when they make deposits with banks” and that claim- © 
ant wanted to keep on such terms with the bank as would 
be profitable to both. And this letter, in token of its 
verity, as having been inspired by the claimant, is counter- 
signed by F. J. Uehling, its president. 

_ Mr. J. R. Paisley, president of the International Life In- 
surance Company, succeeded Mr. Uehling as president of 
the claimant company in January, 1923, and from his evi- 
dence, on defendant’s part, it appears that there was a con- 
solidation of the claimant company with the Standard Life 
Insurance Company, and ‘a subsequent merger into the 
International Life Insurance Company,” whereby the In- 
ternational acquired all of the assets of the Standard, “in- 
cluding the claim against the Eddyville bank.” He denied 
that excess interest or a bonus over 5 per cent. on deposits 
was ever received by claimant to his knowledge ‘unless 
it was by some error in the accounting,’ and that no 
fraudulent agreement was entered into between the com- 
pany and the bank while he was its president, nor prior 
to that time, “that we have any record or knowledge of.” 
On this feature of the case Mr. Paisley testified that he had 
. it in mind that it was not advisable to make any deposits 
in Nebraska banks “on a collateral agreement (because 
they) would not be entitled to payment out of the guar- 
anty fund.” The evidence of this witness was somewhat 
evasive and mostly negative in character. 

Robert O’Meara was not only an unwilling witness, but 
he was positively hostile in his attitude toward the state. 
In respéct of the time and the facts surrounding the trans- 
actions, in regard to the payment of excess interest on the 
$500 deposit and the $1,000 deposit and the relations of 
the bank with the claimant generally, his evidence follows: 
“And you wrote them a C. D. for $1,007.50, didn’t you? 
A. If the records show that I did; yes. Q. And on the same 
day you charged $7.50 to the expense account of the bank, 
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didn’t you? A. Probably did. * * * Q. What does it say 
there,—well, it is charged to expenses, isn’t it? A. Yes; 
but it is interest on deposit; that isn’t concealing anything, 
is it? Q. Is that the expense account there? A. That’s 
the expense account right there. Q. And did you charge 
interest to expense? A. Yes, sir. Q. You do? A. Yes, 
sir. Q. And when you issued them a cashier’s check for 
$3.75, what did you charge that to? A. Charged it to ex- 
pense. Q. And when you charged $100 attorney’s fees to 
expenses, what was that for? A. That’s expenses. Q. What 
expense,—what attorney did you pay it to? * * * Q. You 
resent the inference that you have charged certain things 
to something other than for what they were paid, don’t you, 
Mr. O’Meara? A. No, sir. Q. You did charge the bank 
with $100 attorney’s fees? A. Yes, sir. Q. And that was 
commission, wasn’t it? A. No, sir. Q. What attorney was 
it paid to? A.I don’t know. Q. It wasn’t paid to any at- 
torney? A. It was paid to Joe Mutchie. Q. Is he an at- 
torney? A. I don’t know whether he is or not. Q. You 
know he isn’t, don’t you?. A. He is no attorney. Q. Then, 
why did you charge it to attorney’s fees? (no answer.)”’ 
On the cross-examination, he further testified: “Q. Now, 
you say that when you first commenced doing business with 
Goldsmith he and you entered into an agreement whereby 
your bank was to pay a bonus of 114 per cent. on certain 
moneys placed in the bank on time deposit? A. Yes, sir. 
Q. Was that agreement for that bonus entered into with 
Goldsmith? A. Yes, sir. * * * Q. What was your under- 
standing as to who was to get this bonus? A. Well, I didn’t 
really know who was to get it, I put it in the time certifi- 
cates and he (Goldsmith) took the certificates with him, 
I don’t know who was to get it, whether he got it or whether 
the company got it. Q. But your agreement was with him, 
was it? A. Yes. Q. That you would pay a bonus? A. Yes. 
Q. Did he ask you to put it in the certificate? A. Yes; 
he asked me to put it in the certificate. Q. Now, as a mat- 
ter of fact, the bonus was paid sometimes by cashier’s 
check? A. I suppose it was.” 
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Elsewhere in his cross-examination, O’Meara, who was 
the defendant’s leading witness, testified that the account 
herein, from its beginning until its close, ‘figured out 434 
per cent.” But this evidence is not borne out by the record 
and is so at variance with other evidence of this witness 
that it is not entitled to credence. 

Where money purporting to be a deposit is placed in a 
state bank, for which the bank issues and delivers to the 
purported depositor certificates of deposit in terms pro- 
viding for payment of 5 per cent. annual interest, and 
where, by an understanding between the parties, the bank 
pays to such person a bonus above the lawful rate of 5 per 
cent. interest, such transaction does not constitute a de- 
posit within the meaning of the bank depositors’ guaranty 
act, but is a mere loan of money to the bank. Comp. St. 
1922, sec. 8008; Iams v. Farmers State Bank, 101 Neb. 778. 

The state cites section 39, ch. 191, Laws 1923, which 
became effective April 7, 1928. The claimant contends 
that to:apply this act to the facts before us would give it 
a retroactive effect. But we do not find it necessary to 
invoke section 39 in the decision of the present case, hence 
we do not decide the objection interposed by counsel. We 
have repeatedly held that cases which involve an interpre- 
tation of the depositors’ guaranty law appear to be such 
that each case must, in large part at least, be determined 
by the facts surrounding the individual case. And in the 
present case it seems clearly to appear that the law in 
question was violated, and that the judgment of the trial 
court is without reversible error. The judgment is there- 
fore 

AFFIRMED. 
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LEE MCDANIEL, APPELLANT, V. WESLEY EUGENE WOLCOTT, 
APPELLEE. 


FILED JUNE 9, 1927. No. 24788. 


1. Physicians and Surgeons: ACTION FOR NEGLIGENCE: SUFFICIENCY 
OF PETITION. Petition examined, and held to state a cause of 
action, upon the theory of negligence of defendant, a surgeon, 
in failing to exercise proper skill in the performance of an 
operation on plaintiff’s hand and subsequent treatment thereof; 
that the petition does not charge negligence on the theory of a 
lack of proper skill in determining that an operation ought to 
be performed. 

: SUFFICIENCY OF EVIDENCE. “In an action 
against a physician for malpractice, where the acts charged as 
negligence require in their performance the exercise of profes- 
sional skill and knowledge, and are such with respect of which a 
layman can have no knowledge at all, the jury may not draw 
the inference of negligence without the aid of expert testimony 
as to the quality of such acts to guide them; in such case the 
doctrine res ipsa loguitur has no application.” Tady v. Warta, 
111 ne: 521. 


Evidence examined, and held in- 
sufficient to require the submission of the question of negligence 
to the jury. 


APPEAL from the district court for Douglas county: 
ARTHUR C. WAKELEY, JUDGE. Affirmed. 


W. F. Moran, Edwin Moran and Gerald F. Harrington, 
for appellant. 


Switzler, Ringer, Switzler & Shackelford, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, Goop, 
THOMPSON AND EBERLY, JJ. 


Day, J. 

This action was brought by Lee McDaniel, plaintiff, 
against Wesley Eugene Wolcott, an orthopedic surgeon, 
to recover damages for malpractice. At the close of the 
evidence, on motion of the defendant, the trial court. in- 
structed the jury to return a verdict for defendant, which 
was done, and thereupon the court entered judgment dis- 
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missing plaintiff’s cause of action. Motion for a new trial 
having been overruled, plaintiff appeals. 

The ultimate question presented is whether the court 
erred in its instruction to the jury. At the outset it seems 
necessary to determine the theory on which the action is 
founded as disclosed by the petition. In defendant’s brief 
it is suggested that the petition is based upon the theory 
that defendant contracted and agreed to cure the plain- 
tiff’s hand, and failing to do so there was a breach of con- 
tract. In plaintiff’s brief it is argued, inter alia, that the 
defendant was negligent in his diagnosis in determining 
that an operation should be performed. Plaintiff also 
argued that defendant was negligent in the actual perform- 
ance of the operation. 

An examination of the petition convinces us that it states 
a cause of action based upon the theory of the unskilful and 
negligent manner in which the operation was performed, 
rather than negligence in diagnosis. After describing the 
condition of plaintiff’s hand and the undertaking on the part 
of defendant to exercise skill and care of a high degree and 
to operate on said hand and cure the same, the petition re- 
cites that the defendant “performed said operation in such 
a careless, negligent and unskilful manner, and set said 
bones and connected tendons, nerves and flesh in such un- 
skilful manner,” as to cause the plaintiff to lose control over 
the movement of his hand, etc., “all of which was due to the 
unskilful, negligent and careless manner in which said op- 
eration was performed.” 

In practically the same language, two subsequent opera- 
tions, which were performed on plaintiff’s hand, were de- 
scribed. In still another paragraph, the petition recites that 
“the careless, negligent and unskilful manner in which de- 
fendant performed said several operations” had caused the 
plaintiff to lose the entire use of his right hand. Noth- 
ing is said in the petition as to any negligence or lack of 
skill in forming a judgment that an operation was the prop- 
er treatment. 
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The record shows that on February 5, 1922, plaintiff suf- 
fered a Colle’s fracture of the right wrist. The fracture 
was reduced in the usual manner and in the course of time 
the splints and cast were removed. At that time the aline- 
ment of the hand was in proper condition, but the move- 
ment of the wrist joint was somewhat impaired; the back- 
ward extension being considerably restricted, due to a de- 
posit formed on the bones of the wrist. Whether this was 
due to an improper reduction of the fracture or to other 
causes is unnecessary to consider. Plaintiff’s wrist grew 
stronger and in the late summer he engaged in some work 
which required the use of said hand. According to the 
record the movement of his wrist was impaired from 40 to 
50 per cent. | 

In the latter part of November, 1922, plaintiff consulted 
defendant concerning his wrist, and a few days later sub- 
mitted to an operation performed by defendant which in- 
volved cutting away a wedge-shaped portion of the bone 
at the wrist joint. This operation proved unsuccessful, an 
infection of the bone set in which necessitated two subse- 
quent operations and ultimately resulted in the practical 
loss of the use of plaintiff’s hand. 

Was defendant liable in damages for the bad results? 
The rule is well established in this jurisdiction that physi- 
cians and surgeons do not impliedly warrant the recovery 
of their patients and are not liable on account of any failure 
in that respect unless through default of their duty. Booth 
v. Andrus, 91 Neb. 810. The rule is also established that— 
“Physicians and surgeons are not required to possess the 
highest knowledge or experience, but the test is the degree 
‘of skill and diligence which other physicians in the same 
general neighborhood and in the same general line of prac- 
tice ordinarily have and practice.” Booth v. Andrus, 91 
Neb. 810; Kline v. Nicholson, 151 Ia. 710. 

A number of surgeons testified in behalf of defendant and 
all of them approved the method of treatment adopted by 
him. They testified that the practice followed by him was 
the usual and ordinary course in orthopedic surgery. 
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There was no physician or surgeon called on behalf of plain- 
tiff who testified that the treatment adopted by defendant 
was not the usual treatment recognized and adopted by 
skilled surgeons in cases of that character. 

The plaintiff’s theory, so far as reflected by the testimony 
in his behalf, seems to be that the bad results alone were 
sufficient evidence of negligence to submit that question to 
the jury. In Tady v. Warta, 111 Neb. 521, the rule was 
stated as follows: “In an action against a physician for 
malpractice, where the acts charged as negligence require 
in their performance the exercise of professional skill and 
knowledge, and are such with respect of which a layman 
can have no knowledge at all, the jury may not draw the 
inference of negligence without the aid of expert testimony 
as to the quality of such acts to guide them; in such case 
the doctrine res ipsa loquitur has no application.” 

On cross-examination of one of defendant’s witnesses, 
a surgeon, plaintiff developed that good practice, in cases 
of an operation of this character, would be to make a blood 
test. The same witness also testified that in such opera- 
tions blood tests were not regarded as necessary and in his 
own experience he frequently operated without such tests. 
Other physicians testified that blood tests were not neces- 
sary and had nothing to do with the infection in this case. 
The physician who reduced the fracture and treated plain- 
tiff in the first instance testified in his behalf and gave it 
as his opinion that a surgeon skilled in his profession would 
not have performed these three operations. The gist of his 
testimony went to the question of negligence as to whether 
the operation should have been performed, rather than to 
negligence in the performance of the operation. His testi- 
mony in this respect was not responsive to any issue pre- 
sented by the pleadings. 

Considering the evidence as a whole, there was a total 
lack of competent testimony tending to show that in the 
operation itself and the treatment thereafter there was any 
negligence on the part of the defendant. From what has 
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been said, it follows that the court did not err in instruct- 
ing the jury to return a verdict for the defendant. 
The judgment of the district court is 
AFFIRMED. 


CLARENCE NEUMANN ET AL., APPELLANTS, V. JOHN W. 
KNOX, MAYOR OF CITY OF SUTTON ET AL., APPEL- 
LEES: FAIRBANKS, MORSE & COMPANY, INTER- 
VENER, APPELLEE. 


FILED JUNE 9, 1927. No. 25848. 


1. Municipal Corporations: ILLEGAL EXPENDITURES: INJUNCTION. 
“A resident taxpayer, without showing any interest or injury 
peculiar to himself, may enjoin illegal expenditures by a public 
board or officer.” Woodruff v. Welton, 70 Neb. 665. 

ELEcTRIc LIGHTING PLANT: PURCHASE OF APPLIANCES. 
A contract for the purchase of an engine, machinery and appli- 
ances for repairing and remodeling a municipal electric light 
plant, at a cost of more than $500, contemplates an “improve- 
ment,” within the meaning of section 4180, Comp. St. 1922, as 
pinended by chapter 51, Laws 1925. 
ADVERTISING FOR BIDS. Section 
4180, om St. “1922, as amended by chapter 51, Laws 1925, 
construed, and held to require the council of a city of the second 
class, before entering into a contract for the purchase of an 
engine, machinery and appliances for the repair and remodel- 
ing of a municipal electric light plant, where the cost thereof 
exceeds $500, to first advertise for bids for the furnishing of 
such engine, machinery and appliances. 


APPEAL from the district court for Clay county: WIL- 
LIAM A. DILWORTH, JUDGE. Reversed, with directions. 


Sloan, Keenan & Corbitt. and John’ B. Scott, for appel- 
lants. 


Stiner & Boslaugh, Edmund P. Nuss and Dressler & 
Neely, contra. 


Heard before Goss, C. J., Rosr, Day, Goop, THOMPSON 
and EBERLY, JJ. 
Goon, J. 


This action was brought by a number of resident taxpay- 
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ers of the city of Sutton who are patrons of the municipal 
electric light and water plants of said city and users of the 
electric current generated by said light plant, on behalf of 
themselves and others similarly situated, to enjoin the city 
officials of said city from carrying out or proceeding with 
a certain contract between the city and Fairbanks, Morse 
& Company for the purchase of an engine, other machinery, 
appliances and accessories thereto for the city’s light plant, 
and to declare said contract illegal and void. Fairbanks, 
Morse & Company intervened and joined with the city of- 
ficials in defending the action. The defendants and inter- 
vener admit the execution of the contract and the intention 
to proceed to carry it out unless enjoined, and contend that 
the contract is valid and enforceable. A trial of the issues 
resulted in a finding and decree for defendants and inter- 
vener. Plaintiffs appeal. 

The contract in question provided for the purchase by 
the city of machinery, therein described, for a price in ex- 
cess of $30,000, and also contemplated, in effect, a loan to 
the city of more than $5,000; that the contract price should 
be paid by warrants drawn upon the water and light fund 
of the city, and that the purchase price should not be a gen- 
eral indebtedness of the city for which the city’s general 
fund would be liable. Plaintiff’s allege that the contract was 
illegal and void for various reasons, among them, that said 
contract was for a sum in excess of $500 and was let with- 
out first advertising for bids, in violation of the provisions 
of section 4180, Comp. St. 1922, as amended by chapter 51, 
Laws 1925. Defendants and intervener urge that plaintiffs 
have not legal capacity to maintain the action, and that, as 
private citizens, they cannot maintain an action to restrain 
the acts of public officials, unless they show that they will 
suffer an injury as taxpayers different in kind, and not 
merely in degree, from that suffered by the public generally, 
and contend that, under the facts disclosed in this case, 
plaintiffs do not show that they will suffer any injury by 
reason of the contract if it is carried out. 

.The contract calls for the expenditure of upwards of 
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$35,000. It is true that it provides that this sum shall be 
paid by warrants drawn upon the water and light fund of 
the city. The city owns its light and water plants, and 
they have been earning a profit for the city. This profit 
has been, and doubtless would continue to be, available to 
meet other expenditures of the city that would be other- 
wise raised by taxation. The appropriation of these profits 
to meet the city’s obligation, which would be created by the 
contract in question, would necessarily affect every taxpay- 
er of the city. Plaintiffs, as patrons of the city’s light and 
water plants, would be required to pay rates for water and 
electric current which might be materially affected by the 
expenditures contemplated by the contract between the city 
and intervener. 

We think the question presented has been definitely set- 
tled against the contention of defendants and intervener 
in the recent cases of Fischer v. Marsh, 113 Neb. 153, and 
Woodruff v. Welton, 70 Neb. 665. In the latter case it is 
held: ‘“A resident taxpayer, without showing any interest 
or injury peculiar to himself, may enjoin illegal expendi- 
tures by a public board or officer.” The rule thus announced 
was reaffirmed in Fischer v. Marsh, supra. We think the 
plaintiffs come within the rule announced, and are there- 
fore entitled to maintain the action. 

The most important question for consideration relates to 
the right of the city to enter into such a contract without 
first advertising for bids. The statute, relied upon by plain- 
tiffs as requiring the council to advertise for bids, is con- 
tained in section 4180, Comp. St. 1922, as amended by 
chapter 51, Laws 1925. The section is one of a series which 
defines the powers and duties of city officials. The first part 
of section 4180, as amended, defines the duties of the city 
engineer, and then provides as follows: “Before the city 
council or village board of trustees shall make any contract 
for building bridges or sidewalks, or for any work on the 
streets or for any other work or improvement which exceeds 
five hundred dollars ($500) in cost, an estimate of the cost 
thereof shall be made by the city or village engineer and 
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submitted to the council, or board of trustees, and no con- 
tract shall be entered into for any work or improvement for 
a price exceeding such estimate, nor without advertising 
for bids.” 

It is clear that if the contract in question is governed ‘by 
the provisions of the quoted statute, the council could not 
enter into a contract for the purchase of an engine and ap- 
pliances for a light plant in a sum in excess of $500 without 
first advertising for bids. Defendants and intervener argue 
that the statute quoted has no reference to such articles 
as are described in the contract; that the engine, machinery 
and appliances are not works or improvements, within the 
meaning of the statute; that, in any event, the statute is 
intended to apply only to street work or improvements; that 
the rule of ejusdem generis is applicable, and that the words 
“other work or improvement” are limited to things of the 
same character as those specifically enumerated in the pre- 
ceding part of the quoted section. Defendants and inter- 
vener cite, as sustaining their contention that the engine, 
machinery and appliances do not fall within the term ‘‘work 
or improvement,” a number of cases, which we shall now 
examine. 

The first case cited is City of Trenton v. Shaw, 49 N. J. 
Law, 638. In that case it is held that a charter provision 
of a city which requires all contracts for doing work and 
furnishing material for any improvement, provided for un- 
der the act, shall be given to the lowest bidder applies only 
to contracts relating to the streets, and not to one for 
furnishing rubber hose for the fire department. The next 
case cited is Sanitary District of Chicago v. Blake Mfg. Co., 
179 Ill. 167. In that case it is held that a statute, provid- 
ing that all contracts for work, the expense of which shall 
exceed $500, shall be let to the lowest bidder, did not apply 
to a contract for hiring pumps at $42.50 a day, when no 
definite time was fixed and the contract might be terminated 
at any time. The next case cited is Electric Light & Power 
Co. v. City of San Bernardino, 100 Cal. 348. The opinion 
in that case holds that the lighting of streets with electric 
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lights, placed above the intersection of streets, is not street 
work, within the meaning of the statute, providing that, 
in the erection of public buildings and in all sewer and 
street work, it shall be done by contract, let after notice by 
publication. The next case is Tanner v. Town of Auburn, 
37 Wash. 38. The opinion in that case holds that a con- 
tract for lighting the streets and public places of a town 
is not one for the erection, improvement or repair of a pub- 
lic building or work, or for street and sewer work, within 
the meaning of the statute, which requires a contract for 
such purposes to be let to the lowest responsible bidder. 
Another case cited is Chippewa Bridge Co. v. City of Du- 
rand, 122 Wis. 85. The opinion in that case does not sup- 
port the contention of defendants and intervener, but, as we 
interpret the opinion, it holds to the reverse. In our opin- 
ion, the cases cited are not in point and do not sustain the 
view contended for by defendants and intervener. We are 
convinced that an engine, machinery and appliances for the 
altering and remodeling of an electric light plant fall within 
the term “improvement,” as used in the statute quoted. 

It is next argued by defendants and intervener that the 
statute requiring advertisement for bids relates only to im- 
provements upon the streets and for buildings. It is con- 
tended that the rule ejusdem generis is applicable and tha. 
the words “other work or improvement” are limited to 
things of the same character as the specific items that pre- 
cede it in the statute. The preceding things mentioned in 
the statute are the building of bridges or sidewalks. This 
provision is followed by the phrase, “or for any work on 
the streets,” which, in itself, is a general clause and would 
cover any and every kind of work done upon the streets. 
Then follows the clause: “or for any other work or improve- 
ment which exceeds five hundred dollars ($500) in cost.” 
Were it not for the intervening general clause, there would 
be reason for applying the rule as contended for by defend- 
ants and intervener. 

In determining whether the rule, as contended, should be 
applied, it is proper to consider: What was the object 
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of the legislation? It is evident that the legislature was 
intending to protect the citizens of cities and villages in 
the expenditure of their moneys by their officials, and also 
to protect the taxpayer from possible venality of the offi- 
cials and prevent them from entering into improvident 
contracts for work or improvements, of the cost of which 
they might not be well advised. The legislature doubtless 
believed that the public would be more likely to receive fair 
treatment, and there would be less likelihood of improvi- 
dent contracts being entered into, if bids were advertised 
for and contracts publicly let for improvements of any 
considerable amount. We think it may be safely presumed 
that members of the city councils and village boards are 
more likely to be acquainted with the cost of ordinary 
street improvements and repairs than they would he of 
such machinery as is contemplated by the contract in ques- 
tion. They would be more likely to know the cost of brick, 
cement, curbing, guttering, paving, concrete, gravel, and 
such items, than of expensive machinery for an electric 
light plant. Itis only at very infrequent intervals that such 
an expenditure, as called for by this contract, would be 
required in any city of the second class, while street work 
and improvements are matters occurring at frequent in- 
tervals and would be, therefore, very much more likely 
to be within the knowledge of the average city official. 
It does not seem reasonable to suppose that the legislature 
would require a contract for grading, erecting bridges, 
culverts, curbing and paving, when it exceeded $500, to be 
let only upon advertising for bids, and at the same time per- 
mit city officials to enter into contracts for amounts totaling 
many thousands of dollars for the purchase of machinery 
and appliances for an electric light plant, as to which they 
would have, in all probability, little actual personal knowl- 
edge. 

It is but fair to observe that no contention is made in 
this case that the members of the council were acting 
corruptly or with other than the best of motives. No 
corrupt motive has been attributed to them. The evidence 
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discloses, however, that the contract, attempted to be let, 
was not a provident one. It appears that other contractors 
would have furnished machinery and appliances, equiva- 
lent to those called for by the contract, for several thou- 
sand dollars less than the contract price. It illustrates 
forcibly what we deem the wisdom of the legislature in 
requiring that, before such contracts should be entered 
into, bids should be advertised for, so that there may be 
competition in bidding and the public may be protected 
through contracts publicly entered into. 

We are Satisfied that a correct interpretation of the 
statute requires that a contract for the purchase of an 
engine, machinery and appliances for an electric light 
plant, when the same exceeds $500, shall not be entered 
into until bids have been advertised for, as provided in the 
statute above referred to. 

The view we have taken of the questions discussed herein 
renders it unnecessary to consider other questions raised 
and discussed in the briefs and on oral argument. From 
what has been said, it follows that the judgment of the 
district court should be and is reversed and the cause re- 
manded, with directions to enter an injunction perma- 
nently enjoining the defendants from carrying out the con- 
tract in question. . 


REVERSED. 


Mary A. ELLIS, APPELLANT, V. THALBERGE H. ELLIS, AP- 
PELLEE. 


FILED JUNE 9, 1927. No. 25791. 


1. Divorce: ABANDONMENT. Under section 1516, Comp. St. 1922, 
a divorce may be granted “when either party shall wilfully 
abandon the other without just cause, for the term of two 
years.”’ However, before a charge of abandonment can be sus- 
tained, it must be shown that the door of the home has remained 
open for the repentance and return of the absent husband or 
wife for the full term. 
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2. LIMITATIONS. In such a case, if by the acts 
of thes accusing party this door is closed against the other, such 
acts toll the running of the statute. 

3. : While a divorce proceeding is pending, the 
parties must live separate and apart, and, as such a separation 
is not wrongful, a charge of abandonment cannot be based 
thereon. 

4. SUFFICIENCY OF EVIDENCE. Evidence examined, and 


found insufficient to support a decree of divorce on the ground 
of abandonment, but sufficient to sustain such a decree on the 
ground of extreme cruelty as against the plaintiff and in favor 
of the defendant. 


APPEAL from the district court for Lancaster county: 
MASON WHEELER, JUDGE. Reversed, with directions. 


T. F. A. Williams and Homer L. Kyle, for appellant. 
G. E. Hager, contra. 


Heard before Goss, C. J., ROSE, DAY, GooD, THOMPSON 
and EBERLY, JJ. 


THOMPSON, J. 

The parties to this suit are husband and wife, the former 
68 years of age, the latter 62. Each had been previously 
married, and had grown children. Plaintiff, the wife, 
seeks to obtain a decree for separate’ maintenance, her 
petition being in usual form and based on alleged facts 
indicating extreme cruelty on the part of the husband. 
The husband admits the marriage, also that he is the owner 
of certain properties described in the petition; denies each 
and every other allegation, and pleads by way of a cross- 
petition extreme cruelty on the part of the plaintiff, and 
prays for an absolute divorce. After the issues had been 
duly joined and the evidence taken, defendant asked to 
amend his cross-petition by adding thereto a count in which 
he charged that the plaintiff had without just cause aban- 
doned him for more than two years then last past. To 
such amendment the plaintiff lodged an objection that, not 
counting the time that had elapsed since the defendant 
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filed his cross-petition charging cruelty, two years had not 
run from the time that plaintiff left the home of the de- 
fendant. This objection was overruled, and the case sub- 
mitted on the evidence. The court found against the plain- 
tiff on her claim for separate maintenance, against the 
defendant on his charge of extreme cruelty, but in favor 
of defendant and against plaintiff on the ground of aban- 
donment for more than two years, and entered a decree 
granting an absolute divorce from the plaintiff. To reverse 
the finding that plaintiff was not entitled to separate main- 
tenance, and the finding of abandonment on the part of | 
the plaintiff, she appeals. To reverse the finding in favor 
of the plaintiff and against the defendant as to the ex- 
treme cruelty charged by defendant, he appeals. Hence, 
the case is before us for trial de novo on every issue that 
was raised in the lower court. 

A statement of the facts involved, further than as above 
indicated, save and except as to the charge of abandonment, 
would serve no good purpose. 

As to the abandonment: The record shows that plain- 
tiff left the family home of defendant at Bethany, Septem- 
ber 15, 1924. She commenced this suit November 18, 1925. 
Defendant’s first answer was filed December 21, 1925. 
The suit was tried June 24 to June 28, 1926, when each 
party rested their case, and the same was taken under 
advisement by the court. On October 1, 1926, the defend- 
ant, by leave of court, withdrew his rest and asked and 
was granted leave, over objections of plaintiff, to amend 
his cross-petition by adding a count charging that plaintiff 
wilfully and without just cause, abandoned the defendant 
and absented herself from his home September 15, 1924, 
and has so absented herself ever since. Was there an aban- 
donment for two years, as contemplated by statute? 

The plaintiff was not seeking a divorce, but simply 
asking the defendant to comply with his marital contract 
by providing her with reasonable maintenance. It will 
be noticed that at the time the defendant interposed his 
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answer and cross-petition charging the plaintiff with ex- 
treme cruelty and praying a divorce by reason thereof, 
the plaintiff had been absent a year and three months; 
and that at the time defendant amended his cross-petition 
to include abandonment the two years required by statute 
had not elapsed, unless there is added nine months accru- 
ing after the original answer was filed and the suit pend- 
ing. Under section 1516, Comp. St. 1922, a divorce may 
be granted “when either party shall wilfully abandon the 
other without just cause for the term of two years.” How- 


_ ever, before a charge of abandonment can be sustained, it 


must -be shown that the door of the home has remained 
open for the repentance and return of the absent husband 
or wife for the full term. If by the acts of the accusing party 
this door is closed against the other, so long as such acts 
remain effective the running of the statute is abated, and 
a cause of action by reason of such departure does not 
accrue. It is elementary that while a divorce proceeding 
is pending the parties must live separate and apart. Such 
a separation is not wrongful, hence a charge of abandon- 
ment cannot be based thereon. In filing his cross-petition 
charging his wife with extreme cruelty and praying for 
a divorce, the defendant thereby intended to, and did, 
deny to her the right of repentance and return, and as 
the law conclusively presumes from such acts such an in- 
tent, he cannot gainsay or deny it. We therefore conclude 
that such tacking of time cannot be had, and that the 
trial court erred in holding to the contrary. The decree 
of the court granting the defendant a divorce on the ground 
of abandonment must be, and is, set aside. 

Further considering the contentions of the defendant, 
was he entitled to a divorce on the ground: of extreme 
cruelty? These parties each have their own separate fam- 
ily ties; each has lived beyond the years of what may be 
said to be that of an ordinary span of life; each has grown 
children devotedly attached to their respective parents; 
and it should be said to their eredit that these’ children 
have been extremely considerate of their respective duties 
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toward each of these contesting parties. Hence, we’ feel 
that we owe it to each and all connected with this unfortu- 
nate situation not to set forth in detail the facts reflected 
by the record leading to our conclusion. It is sufficient 
to say that we have, with much care, considered the en- 
tire record, and find that the evidence amply supports the 
allegations of defendant’s cross-petition wherein the plain- 
tiff is charged with extreme cruelty, and further find that 
the defendant is entitled to a decree of divorce as prayed 
by reason of such cruelty. 

As to the question of alimony: Each of the parties at 
the time of their marriage, as well as at the time of the 
trial, was the owner and possessed of independent prop- 
erties, which were respectively acquired prior to their 
marriage. The defendant’s properties, however, as shown 
by the evidence, were in extent and value at the time of the 
trial about the same as they were at the time of the mar- 
riage, while that of plaintiff had been reduced from $9,000 
to $3,000, partly on account of the fact that she had con 
tributed thereof to the support of the family. Further, 
it may be said in behalf of this plaintiff that she aided 
in safeguarding and protecting this property held by her 
husband in a wifely way for something like eight years. 
From these and other facts reflected by the record, we 
conclude that in good conscience there should be awarded 
to the plaintiff, as alimony, to be paid by the defendant 
as a part of the judgment and decree to be entered herein, 
the sum of -$3,000, payable within nine months.from the 
entering of final judgment herein, without interest, and 
in lieu of all awards heretofore made and not paid, includ- 
ing attorney fees; and that the defendant be taxed with 
the costs of this action. It is further considered that the 
petition of the plaintiff is without supporting evidence, 
and therefore should be dismissed. i 

The judgment of the trial court is reversed and the 
cause remanded, with directions to enter judgment in har- 
mony with this opinion. 

REVERSED. 
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Fay C. HILL, RECEIVER, APPELLANT, V. LOUIS E. MAY 
ET AL., APPELLEES. 


FILED JULY 1, 1927. No. 25881. 


Equity: JURISDICTION. In a suit brought by a receiver of an in- 
solvent state bank, the district court will not take jurisdiction in 
equity to determine the liability of the makers on notes given 
to the bank as a pledge that the stockholders will pay the levy 
of an assessment of 100 per cent. on the capital stock, where 
such makers are all united in one suit and jurisdiction is sought 
to be maintained on the ground of thus avoiding a multiplicity 
of suits, and where there is no question of accounting, but the 
claim against each maker is an independent and purely legal 
demand for the amount due on the note. 


APPEAL from the district court for Dawes county: EARL 
L. MEYER, JUDGE. Affirmed. 


C. M. Skiles, John M. Stewart, E. D. Crites and F. A. 
Crites, for appellant. 


Courtright, Sidner, Lee & Gunderson, Allen G. Fisher, 
Samuel L. O’Brien and Crossman, Munger & Barton, con- 
tra. 


Heard before Goss, C. J., ROSE, DAy, EBERLY and 
THOMPSON, JJ., and SHEPHERD, District Judge. 


Goss, C. J. 

The plaintiff appeals from a final order and decree of 
the district court sustaining demurrers of six defendants 
and, upon refusal of the plaintiff to plead over, dismis- 
sing the action as to these six defendants, and sustaining 
the special appearances of the remaining two defendants. 

A statement of the main facts alleged in the petition is 
necessary to an understanding and disposition of the case. 
The plaintiff is the receiver of the Citizens State Bank of 
Chadron, in Dawes county. The bank was capitalized at 
$75,000 and was under the jurisdiction of the department 
of trade and commerce. On January 17, 1925, the depart- 
ment took possession of the property and business of the 
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bank to examine into its condition, and on January 19, 
1925, after examining into its affairs for two days, a spe- 
cial examiner. of the department, acting for the department, 
informed the officers of the bank that, on account of the 
impairment of its capital stock and the lack of cash re- 
serve, the bank could not continue as a going concern 
nor reopen for business unless its cash reserve was re- 
plenished and the impairment of the stock made good. 
. Thereupon on the same day there was held a stockholders’ 
meeting at which more than two-thirds of the stock was 
represented. The directors were authorized by a unani- 
mous vote of these stockholders to levy an assessment of 
100 per cent. on its capital stock. The stockholders also 
authorized, upon consent thereto by the department, a 
reduction of the capital stock from $75,000 to $50,000, di- 
rected the board to charge off the surplus account of 
$25,000 and use that amount and the amount of the re- 
duction of capital in taking out worthless paper from the 
bank. All of the defendants were present in person and 
voted for the resolutions except defendant Joseph H. May, 
who was represented by his proxy, defendant Louis E. 
May, who, as such proxy, voted for the resolutions. Louis 
E. May was not a stockholder, nor was the defendant 
Charles H. Loewenthal who represented Ben Loewenthal. 
On the same day the board of directors met and made the 
assessment authorized, aggregating $50,000, to be paid on 
or before February 12. The defendants, as a pledge to 
secure the payment of said assessments, thereupon exe- 
cuted their several negotiable promissory notes payable to 
the bank, or order, totalling $50,000. There were ten notes, 
but the discrepancy between the number of notes and num- 
ber of defendants is accounted for by the fact that, appar- 
ently in order to furnish prompt pledges for the payment 
of the assessments, some of the parties present signed their 
individual notes covering their own assessment liability 
and also signed individual notes covering assessment lia- 
bilities on the stock for others not present. The notes were 
delivered to the special examiner then in charge of the 
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bank, and by him delivered to the bank to be returned to 
the makers when the several assessments were paid. In. 
reliance on the notes, the bank was permitted by the de- 
partment to continue its business on the plans above stated, 
and on the 22d day of January the department refreshed 
the reserve of the bank with a cash deposit of $16,000 from 
the conservation fund. The bank continued its banking 
business, receiving deposits, incurring obligations and gen- 
erally operating as a going concern. About February 10, 
1925, defendant Louis E. May demanded a return of the 
notes executed and delivered by him, being one for $15,800 
and one for $3,800, denying his liability, claiming that said 
notes were given without consideration and asserting that 
his notes were not to be valid until the bank’s losses had 
been made good. The petition alleges that the other defend- 
ants, who had been ready and willing to pay the amounts 
agreed by them, on learning of Louis E. May’s action, re- 
fused to pay the amounts of their notes and joined with 
him in refusing to pay their assessments. 

In view of the discussion later, we quote the last para- 
graph and the prayer of the petition: “Plaintiff alleges 
that said notes were executed by the defendants, respec- 
tively, at the same time and place, and under the same 
agreement and circumstances, and that the defendants have 
a common interest in the question as to their liability 
thereon; that, on account of defendant’s denial of plain- 
tiff’s title to said notes and their liability thereon, the 
plaintiff is unable to advantageously sell said notes, and 
that action at law would involve a multiplicity of suits; 
that plaintiff has no adequate, efficient or prompt rem- 
edy at law. Wherefore, plaintiff prays (1) that the plain- 
tiff’s title to the promissory notes herein described be 
quieted and confirmed; (2) that it be adjudged and de- 
creed that said promissory notes are the valid and uncon- 
ditional obligations of the makers thereof, and that plain- 
tiff is entitled to recover judgment thereof; (8) for such 
other and different relief as equity and justice may re- 
quire.” 
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Several of the defendants lived in and were served in 
Dawes county where the action arose and where suit was 
brought. Joseph H. May was served in Cherry county and 
Louis E. May in Dodge county. The defendants other than 
the Mays severally filed demurrers, on the grounds of im- 
proper joinder of parties, of improper joinder of causes of 
action, and that the petition does not state a cause of ac- 
tion. The defendants May severally filed special appear- 
ances and objections to jurisdiction because of service on 
them in other counties than Dawes. The court sustained 
the demurrers and the objections to jurisdiction, and dis- 
missed the action as to all defendants, without prejudice, 
however, as to the defendants May, saving plaintiff the 
right to sue them individually in a suit in a court havin: 
. jurisdiction. 

Plaintiff contends that this is a proper suit for equity. 
Defendants vigorously assert that it seeks to combine eight 
law actions in one equity suit and to deprive them of a 
right to separate jury trials. The defendants May partic- 
ularly stress their legal and constitutional right to a jury 
in a forum, not of plaintiff’s choice alone, but in a juris- 
diction where they may be served with process as indi- 
vidual defendants and may contest their liability unham- 
pered by codefendants sued on other and different contracts 
with different defenses. 

In the several briefs various questions are argued. The 
chief proposition in the case, as contended for by the ap- 
pellant, is this: That equity has jurisdiction in this ac- 
tion because there is a common and decisive point of liti- 
gation between the plaintiff and the separately liable de- 
fendants, both as to the facts and as to the law involved; 
and that, in such situation, the convenience of the plain- 
tiff is not overcome by the greater inconvenience of the 
defendants, and equity will join such defendants in a single 
suit in order to avoid a multiplicity of suits. The appel- 
lees do not so much oppose this proposition as a general 
rule sustained by a great weight of authority in proper 
cases, but they argue that the rule is not applicable to 
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the instant case. In support of his proposition the appel- 
lant cites Wyman v. Bowman, 127 Fed. 257, Crawford Co. v. 
Hathaway, 67 Neb. 325, Bailey v. Tillinghast, 99 Fed. 801, 
and Lake Charles Rice Milling Co. v. Pacific Rice Growers 
Ass’n, 295 Fed. 246. 

Wyman v. Bowman, 127 Fed. 257, wherein is stated the 
general rule contended for here by the appellant, was an 
action in which the receiver of a corporation was enabled 
by the application of the rule to enforce in equity a suffi- 
cient percentage of the original unpaid subscription of the 
several defendants to the capital stock of an insurance 
company to liquidate its debts upon insolvency and ex- 
haustion of its assets. In the opinion in that case Judge 
Sanborn clearly indicated the difference between its facts 
and those of “Hale v. Allinson, 188 U. S. 56, in which the 
supreme court sustained the dismissal of a bill in equity 
brought by a receiver against 47 stockholders to enforce 
their double liability ;”’ and the more recent case of Carey 
v. McMillan, 289 Fed. 380, calls attention to the fact that 
Wyman v. Bowman is not in conflict with Hale v. Allinson, 
nor with the case then under consideration, and holds as 
follows: ‘A receiver for a corporation which is hopelessly 
insolvent cannot by an ancillary bill confer jurisdiction in 
equity on the receivership court to determine the liability 
of the makers on notes given to the corporation in pay- 
ment for its stock, on the ground of avoiding a multiplicity 
of suits, where there is no question of contribution or 
accounting, but the claim against each maker is an inde- 
pendent and purely legal demand for the amount due on his 
note.” 

Crawford Co. v. Hathaway, 67 Neb. 325, is but an af- 
firmation of the general rule that, in order to prevent a 
multiplicity of suits, equity has jurisdiction to enjoin in 
one action a large number of riparian owners from in- 
fringement, under color of right, of superior rights under 
the irrigation act. Bailey v. Tillinghast, 99 Fed. 801, 
merely applies the general rule that equity has jurisdiction 
to prevent a multiplicity of suits where there is a common 
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question of law arising upon similar facts, but it should be 
noted that this is in a case where the suit was to enforce 
a liability of the stockholders in a national bank where the 
assessment is less than the full amount of their liability. 
Lake Charles Rice Milling Co. v. Pacific Rice Growers 
Ass’n, 295 Fed. 246, the last case cited by appellant on the 
point of multiplicity of suits authorizing equity jurisdic- 
tion, was a suit for accounting and for judgment against 
each of the appellees who had contracted through their 
association with appellant and refused to account for their 
liabilities. It reverses a dismissal of a bill in equity for 
misjoinder of parties defendant. The case is grounded on 
the same reasoning as Wyman v. Bowman, heretofore dis- 
cussed, as it was based on facts in general similar in prin- 
ciple to those of the latter case. 

We are not without authority in our own court on this 
subject. In Burke v. Scheer, 89 Neb. 80, this court said in 
the syllabus: “A single suit in equity cannot be maintained 
by the receiver of an insolvent mutual hail insurance com- 
pany, organized under chapter 43, Comp. St. 1909, against 
all of the policy-holders of such insolvent company, for the 
separate liability of each policy-holder for unpaid assess- 
ments, whether levied by the directors of the company 
before insolvency, or by the court thereafter, on the ground 
that such single suit would prevent a multiplicity of ac- 
tions at law; nor can such a suit be maintained on the 
ground that it is ancillary or auxiliary to the main insol- 
vency proceeding; nor upon the ground that the money 
when collected would become part of a fund that would 
be distributed under the direction of the court, since no 
question is involved in which the defendants have a com- 
mon interest, and the suit is merely an aggregation of 
separate actions at law, each involving separate issues and 
having no relation to each other, except that there is a 
common plaintiff, and in each of which the remedy at law 
is adequate, and is the remedy pointed out by the statutes 
governing such companies.” In the body of the opinion, 
the court said: “The claim that the present suit will avoid 
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a multiplicity of suits is without merit. Except as it may 
operate as a ‘big stick’ in preventing policy-holders from 
defending the suit at long range, it would not materially 
lessen the litigation, as each defendant would have a per- 
fect right to employ counsel, set up his separate and inde- 
pendent defenses, and demand a separate jury trial. Hale 
v. Allinson, 102 Fed. 790, affirmed in 188 U. S. 56; High, 
Receivers (4th ed.) sec. 316; Republic Life Ins. Co. v. Swi- 
gert, 135 Ill. 150; Winters v. Armstrong, 37 Fed. 508; 
Smith v. Johnson, 57 Ohio St. 486; Smith, Receiverships, 
sec. 231.” 

In Dickinson v. Kline, 96 Neb. 435, the court quotes from 
the case of Hale v. Allinson, 188 U. S. 56, and from Kennedy 
v. Gibson, 8 Wall. (U.S.) 498, the general rule that, ‘“‘Where 
the whole amount is sought to be recovered the proceeding 
must be at law;” and then say: “This is the rule that this 
court has sought to apply in Burke v. Scheer, supra, and 
in other cases. * * * But a stockholder who is liable 
at all events for a definite fixed amount has no community 
of interest in questions of law or fact with any other de- 
fendant.” 

The suit of the appellant against the appellees aggre- 
gated the same amount as the assessed liability against 
the stockholders. 'The suit was upon notes given by in- 
dividual defendants. Each note was a separate contract. 
The defendants might be classified as occupying different 
positions with different defenses to obligations evidenced 
by their several notes. Community of interests of defend- 
ants in questions of law and of fact was not definitely 
present. The ultimate purpose of the plaintiff was to re- 
cover separate, and not joint, judgments against the sev- 
eral defendants on the notes as specifically indicated in his 
prayer, though other clauses of the prayer screened that 
purpose to some extent, but not effectually. On the prin- 
ciple announced in our previous holdings, we are of the 
opinion that the action was one at Jaw, and not a suit in 
equity. This being so, it is unnecessary to carry the dis- 
cussion further on the lines taken by some of the defend- 
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ants; for, having determined that it is not cognizable as 
a suit in equity, over the objections of the defendants, in 
the forum selected by the plaintiff, on the ground of doing 
away with a multiplicity of suits, it follows that the demur- 
rers of the defendants residing in Dawes county were well 
taken, and also that the special appearances of the non- 
resident defendants were properly sustained. The judg- 
ment of the trial court should be, and is 


AFFIRMED. 


ESSIE E, DAVIS ET AL., APPELLEES, V. ELMER BEEM ET AL., 
APPELLANTS. 


FILED Juty 1, 1927. No. 24969. 


1. Appeal. A finding that shows the result of a judicial inspection 
of premises involved in a suit in equity may be considered on 
appeal from the final decree, if applicable to the issues 
determined. 

2. Waters: RIGHTS OF RIPARIAN OWNERS. The principle that 
“A landowner who is not guilty of negligence may, in the in- 
terest of good husbandry, accelerate surface water in the nat- 
ural course of drainage without liability to the lower propri- 
etor,” held inapplicable to the water of a permanent lake on a 
eattle ranch in a semi-arid region. 

DRAINAGE OF LAKES: INJUNCTION. The draining of 

a lake through a cattle ranch over objections of an owner who 

would suffer recurring damages by the drainage, held properly 

prevented by injunction under the evidence outlined in the 
opinion. 


APPEAL from the district court for Cherry county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. 


Holmes, Chambers & Holland, for appellants. 
James C. Quigley and J. J. Harrington, contra. 


Heard before Goss, C. J., ROSE, DAY, GOOD, THOMPSON | 
and EBERLY, JJ. 
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ROSE, J. 

The litigants are owners of cattle ranches in Cherry 
county. By means of open ditches partially completed 
defendants attempted to exercise the right of drainage 
from their lands through intervening lands to hay valleys 
of plaintiffs. In a suit in equity for an injunction, the 
unfinished work was stopped by a preliminary order and 
defendants were required to make a dam in a partially 
completed ditch. The facts constituting the cause of ac- 
tion and the defense were formally pleaded. During a 
trial of the issues in the district court for Cherry county, 
testimony covering over 400 pages of the record was ad- 
duced. The result was a perpetual injunction in favor 
of plaintiffs. Defendants appealed. 

The appeal presents the cause for trial de novo and re- 
quires consideration of conflicting evidence on the con- 
trolling issues, but owing to the great volume of the tes- 
timony an analysis of the evidence in detail will not be 
attempted. 

The theory of plaintiffs is that defendants, if not pre- 
vented by injunction, will, by cutting ditches through nat- 
ural barriers, empty permanent lakes into a valley that 
will conduct the lake waters to, and annually destroy, grow- 
ing crops of hay in meadows on the cattle ranch of plain- 
tiffs. The petition, answer and reply present also the is- 
sue that the drainage contemplated by defendants, if 
permitted, will open a natural surface barrier between 
the water-shed in which the lakes are situated and turn 
the lake waters into a different water-shed or valley where 
they will eventually reach and irreparably injure the mead- 
ows and crops of plaintiffs. 

The theory of the defense is that the ditches were dug 
in the natural course of drainage where defendants com- 
menced in good faith to make them in the interest of good 
husbandry, their purpose being to drain the lakes and pro- 
duce hay in the empty basins, without pecuniary damage 
to plaintiffs. They insist that their lakes can be emptied 
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after harvest when the water in passing through the ranch 
of plaintiffs in a natura] depression and course of drain- 
age will not injure it or the crops, and that thereafter the 
surface waters from the area drained will be beneficial to 
plaintiffs or at least harmless. 

Each of the theories outlined was supported by testimony 
of engineers and also by nonexpert witnesses familiar with 
the topography of the ranches and with the surrounding 
country. On behalf of plaintiffs there is testimony tend- 
ing to prove facts or justify inferences summarized for the 
purposes of the appeal as follows: The cattle ranch owned 
by plaintiffs contains several thousand acres of land con- 
sisting principally of hills for pasturage. The hills are 
too dry to produce grass for hay, but plaintiffs own also 
two valleys among the hills where the moisture is suffi- 
cient for that purpose. The witnesses called one of these 
valleys ““Home Valley’ and the other ‘‘Race-horse Valley.” 
The two valleys produce annually about 1,000 tons of hay 
on approximately 800 acres. The lake waters diverted by 
artificial ditches reach the Home Valley first. That val- 
ley contains a meadow about three miles in length with a 
maximum width of half a mile. The meadow is nearly 
level both longitudinally and transversally. Through it 
there is no defined water-course or depression. In the 
natural state of Home Valley, lake waters, if drained into 
it, will spread over the entire meadow and destroy, or 
injure, the crops, consisting, as they do, of timothy, clover 
and wild grasses. The uncompleted drainage system 
adopted by defendants has already injured plaintiffs’ grow- 
ing crops and will result in irreparable injury unless en- 
joined. West or northwest of plaintiffs’ ranch defendants 
own cattle ranches consisting also of hills and valleys. On 
the ranch of one of the defendants there is what is known 
as “Felts Lake,” a natural body of water with an area of 
approximately 150 acres and an average depth of 5 feet, 
into which other lakes had been drained. It has no natural 
surface outlet and except for abnormal precipitation at 
rare intervals there is no overflow. The distance from 
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Felts Lake through Home Valley to Race-horse Valley is 
about 11 miles with an average fall of less than 7 feet to 
the mile. Defendants dug a ditch nearly 3 feet deep through 
a natural barrier surrounding Felts Lake and by extend- 
ing the drain eastward or southeastward turned part of 
the lake water loose on a ranch between the ranches of 
the adverse litigants, from whence the diverted lake waters 
followed the natural slope of the country to the hay val- 
leys of plaintiffs and injured their crops. It is the in- 
tention of defendants to empty Felts Lake by lowering the 
bottom of their ditch at their artificial] outlet to a depth 
of 7 or 8 feet. ‘Though some of the water from that lake, 
as nature left it, percolates through sand and eventually 
supplies beneficial moisture for crops in the Home Valley 
and in the Race-horse Valley, Felts Lake is in a different 
water-shed, where the natural course of surface drainage 
is through a different valley. The bed of Felts Lake, if 
emptied in the manner contemplated by defendants, will 
collect rain and melted snow from an extensive water-shed 
and the ditch, the connecting valleys and the general slope 
of the country will conduct water continually in unusual 
and destructive quantities into plaintiffs’ meadows. This 
is a mere summary indicating the character of the evi- 
dence and the nature of the conclusions upon which plain- 
tiffs rely for a perpetual injunction. 

On the other hand, the testimony of defendants’ wit- 
nesses on the controverted issues is of a different import 
and tends to support the defense. They testified to facts 
tending to show: The ditch from Felts Lake will turn 
the water thereof into a natural, well-defined depression, 
runway or water-course, extending into, through and be- 
yond the hay valleys of plaintiffs, and will not damage 
their meadows or crops. The cattle ranches generally in 
that region will be benefited by the contemplated drain- 
age, if permitted. This plan of drainage, if carried into’ 
effect, will turn the bed of Felts Lake into hay land. The 
improvement was undertaken in good faith in the interest 
of good husbandry. The constructive work was free from 


S 


VoL. 115] JANUARY TERM, 1927. 701 


Davis v. Beem. 


negligence. This brief outline indicates the nature of 
voluminous testimony adduced by defendants. 

With the evidence in hopeless conflict, the litigants re- 
quested the trial judge to visit and inspect for himself the 
premises involved in the controversy. After compliance 
with the request, he made judicial findings in favor of 
plaintiffs and granted the relief sought by them. The re- 
sult of the judicial inspection inheres in the decree below 
and under the circumstances may properly be considered 
by the appellate court. The preponderance of the evidence 
in the record seems to be in favor of plaintiffs. Some fea- 


tures of the case appear to be free from doubt. Felts Lake 


as nature created and left it was a permanent one without 
any surface outlet under normal conditions. By artificial 
means defendants deliberately diverted water from the 
natural bed of Felts Lake. This caused it to spread over 
the meadows in the hay valleys of plaintiffs to their dam- 
age. It would require costly ditches to confine the escap- 
ing lake waters in a narrow channel through those mead- 
ows. The ditches, if practicable, would require perpetual 
care and expense. There is no law authorizing defendants 
to injure or destroy these valuable hay meadows in order 
to create new hay meadows of their own. In equity there 
is a recognized rule that “A landowner who is not guilty 
of negligence may, in the interest of good husbandry, accel- 
erate surface water in the natural course of drainage with- 
out liability to the lower proprietor,” as stated in Steiner 
v. Steiner, 97 Neb. 449; but this rule by its own terms is 
limited to surface waters. It does not necessarily apply to 
the waters of a permanent lake having no surface outlet 
under normal conditions. Upon consideration of all the 
evidence from every standpoint the conclusion is that the 
injunction was properly allowed. 

AFFIRMED. ° 
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STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, AP- 
PELLANT, V. FARMERS STATE BANK OF ADAMS, APPELLANT: 
JEANNETTE MCCARTY ET AL., APPELLEES. 


FILED JuLy 1, 1927. No. 25240. 


1. Banks and Banking: MONEY PAID BY CHECK. It is self-evi- 
dent that money deposited in a bank and paid out by the bank 
pursuant to the depositor’s bank check in the regular course of 
business is, ordinarily, no longer subject to the contro] of the 
depositor. 

GuARANTY Funp: Deposit. A state bank was in 

failing circumstances and an assessment of 50 per cent. was 

therefore made on the several shares of stock. About a year 
and a half thereafter the bank failed and a receiver was placed 
in charge. Thereupon certain stockholders filed claims for 
the recovery of the money respectively paid by them under the 
assessment on the alleged ground that it was a deposit. The 
receiver disallowed the claims. On appeal the district court 
ordered the claims paid out of the depositors’ guaranty fund. 

Held, that the court erred in ordering the claims paid from the 

fund in question. 


; $ Where, under the provisions of 

section "39, ch. 191, Laws 1923, funds are deposited in a state 
bank upon any collateral agreement or condition other than 
an agreement for length of time to maturity and rate of 
interest, such deposit is not protected by the depositors’ guar- 
anty fund. 
Powers oF STATE OFFIcERS. A state bank 
officer cane lawfully take from nor add to the provisions of 
section 39, ch. 191, Laws 1928, which provides under what cir- 
cumstances claims may be paid out of the bank depositors’ guar- 
anty fund. 


: The custodians of the depositors’ 
guaranty fund cannot lawfully order that payments be made 
to depositors of money in a failed bank out of the depositors’ 
guaranty fund other than the payments provided in section 39, 
ch. 191, Laws 1923. 

6. Appeal in Equity: Motion ror NEw TRIAL. A receivership is 
an equity proceeding and an appeal in equity causes will lie to 
this court from the final order or judgment of the district court 
in the absence of a motion for a new trial. 
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APPEAL from the district court for Gage county: WIL- 
LIAM J. Moss, JUDGE. Reversed. 


C. M. Skiles and G. E. Hager, for appellants. 
Robert J. Greene and Lloyd E. Chapman, contra. 


Heard before Goss, C. J., ROSE, DEAN, Day, Goop, 
THOMPSON and EBERLY, JJ. 


” DEAN, J. 

This suit is prosecuted in the name of Mrs. Jeannette 
McCarty, on behalf of herself and Melvin E. Darnell and 
the Stearns-Knight Auto Sales Company, as claimants, 
seeking to recover from the bank depositors’ guaranty fund 
the aggregate sum of $1,750 which it is alleged was sev- 
erally déposited by claimants in the now defunct Farmers 
State Bank of Adams, while it was a going concern, on or 
about January 15, 1924, and of this aggregate sum Jean- 
nette McCarty and Melvin E. Darnell each claimed $250, 
and the Stearns-Knight Auto Sales Company claimed 
$1,250, as their respective shares of the deposits. All 
claimants are stockholders and they paid the money in suit 
over to the bank as an assessment on their respective shares 
of stock. Darnell and the auto company severally assigned 
their respective claims to Mrs. McCarty, the consolidation 
of funds being so made, as alleged, solely to save costs of 
litigation. There is no dissension among the claimants. 
The suit arose in Gage county. In defense of the guaranty 
fund, the state contends that the money so paid over to 
the bank was not in any sense a bank deposit within the 
meaning of the law. The district court found against the 
state and adjudged that the claims were all deposits and 
that all claimants should be severally paid the amount of 
their claims out of the bank depositors’ guaranty fund, 
with lawful interest thereon. The state, by the attorney 
general, has appealed. 

It appears that on or about June 9, 1925, the bank in 
suit, hereinafter called the bank, was adjudged insolvent 
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and E. J. Dempster was appointed receiver. September 
26, 1925, the receiver filed objections to the allowance of 
the consolidated. claim, and all of its constituent parts, 
“either as a general claim or as a claim entitled to priority 
or payment out of the guaranty fund.” The state contends, 
as above pointed out, that claimants voluntarily paid the 
money to the bank for its benefit under certain resolu- 
tions regularly adopted for a special assessment on the 
bank stock. In respect of the action of the stockholders and 
the directors in the matter of the assessment the record 
discloses the following material facts: 

‘December 20, 1923, at a special meeting of the stock- 
holders of the bank, at which all claimants were present, 
a motion was made and unanimously carried that an as- 
sessment of 50 per cent. be made on the capital stock. On 
the same day the board of directors of the bank, pursuant 
to a like motion which was unanimously carried, made an 
assessment “against the stock of 50 per cent. to take care 
of bad papers and to give the bank a good working re- 
serve; this assessment to be paid at once and not later than 
January 15, 1924, as per resolutions on file of this date.” 
And on the same day, namely, December 20, 1923, as tend- 
ing more clearly, perhaps, to point out with definite cer- 
tainty the sole consideration and purpose for which the 
money was to be paid out by claimants and other stock- 
holders, the board of directors unanimously adopted the 
following resolution: 

‘Resolved that the capital stock of the Farmers State 
Bank of Adams, Nebraska, be and the same is hereby as- 
sessed fifty per cent. of its face value, such assessments 
to be paid in money, or notes, or other security to be ap- 
proved by the board of directors, and that notes and other 
Securities now owned by said bank to the amount of twelve 
thousand five hundred dollars be selected by the directors 
of said bank and taken out of the assets of the bank, in 
lieu.of the proceeds of said assessment, and that said notes 
and security so taken out be assigned and delivered to the 
cashier of said bank to be held by him in trust for the 
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use and benefit of the stockholders of said bank, and that 
said cashier shall reduce said notes and securities to cash 
or other notes or securities of value, and the proceeds 
thereof delivered to said Farmers State Bank of Adams, 
Nebraska, in lieu of other worthless or doubtful notes or 
securities owned by said bank, and such notes and securi- 
ties as may be selected by the board of directors, taken from 
the assets of said bank and delivered in trust to said cashier 
in trust as aforesaid, and that the proceeds thereof by said 
cashier received be paid and delivered pro rata to the va- 
rious stockholders of this bank according to the amount of 
stock owned by each respectively. 

“Further resolved that, if such assessment be not paid on 
or before the 15th day of January, 1924, each and every 
share of stock, the assessment against which has not been 
paid, shall be sold according to law.” 

Pursuant to the resolutions the claimants paid the money 
in suit over to the bank in a laudable but futile effort to 
protect the stock of the bank from depreciation and to 
avoid the closing of its doors. And it appears to be clearly 
established that the money of claimants was used by the 
bank officials in an effort to prevent, or for a time to stave 
off, the financial collapse of that institution, and it was 
applied to this expressly definite purpose by the bank offi- 
cers. Almost a year and a half elapsed between the date 
when the money was paid by the respective claimants 
under the assessment to the bank and the date when the 
doors of the bank were closed by the state department. So 
that, for about a year and a half the payment so made 
accomplished the object for which the money was paid 
and the bank was thereby enabled to remain a going con- 
cern for that period. Can the money so paid in and so 
used and so applied by the bank now be held to have been a 
deposit of money in the bank which is entitled to the pro- 
tection of the bank depositors’ guaranty fund? This is the 
question for decision here. 

On the direct examination one of the claimants testified 
that at the stockholders’ meeting the claimants were as- 
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sured by A. L. Larson, the cashier, that the money would 
be returned to them “if every one doesn’t make their de- 
posit.” It appears that this assurance was made by the 
cashier to the claimants at the meeting where they were 
all assembled. On the cross-examination the above witness 
further testified: ‘“Q. You didn’t go down to make a de- 
posit in the bank? A. Not for an ordinary deposit, but 
that is the way I understood it at the time. * * * Mr. Lar- 
son assured me, for I asked him the question frankly, 
whether or not I would get my money back, and he says, 
‘Yes, unless every one deposits’, and I understood they were 
going to use it and make the bank safe. That was the con- 
dition, and soon I made up my mind to write my check. 
* * * Q. You didn’t understand that you were to get your 
check back? <A. Yes; I understood I was to have my 
money back in case every one did not pay their assessment. 
* * * Q. You got your (canceled) check back? <A. I did; 
I have searched for it and I have it.” The evidence and the 
exhibits show that the two $250 checks of the depositors 
were written and canceled January 15, 1924, and the $1,250 
check was dated January 7, 1923, and canceled January 18, 
1924. To substantially the same effect, in respect of rep- 
resentations and the like, was the evidence of the other 
claimants. All the evidence of claimants, however, discloses 
that they felt they were deceived by the representations of 
the cashier and of the president of the bank, and that they 
believed and acted on the deceptive statements so made and 
were thereby induced to write their checks and pay over 
their money to the bank. Is argument required to establish 
that the money when checked out of the bank no longer 
stood to the credit of the claimants and was then no longer 
subject to their control? The resolution plainly provides 
that the assessment of 50 per cent. was definitely made 
against the stock “to take care of bad papers and to give the 
bank a good working reserve.” 

Section 39, ch. 191, Laws 1923, of the bank depositors’ 
guaranty law, so far as applicable here, expressly provides: 

“No state bank shall receive any deposit upon any col- 
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lateral agreement or condition other than an agreement for 
length of time to maturity and rate of interest, and no 
money deposited in any such bank, upon any such collat- 
eral agreement or condition, shall be guaranteed by the 
depositors’ guaranty fund.” 

Clearly, claimants violated both the letter and the spirit 
of section 89 when they made a “collateral agreement or 
condition” to pay over their money to the bank on a prom- 
’ ise by cashier Larson that it would be returned under the 
conditions that are disclosed by the record. That he greatly 
exceeded his authority is shown by his own evidence. He 
testified that he told the stockholders that they would have 
to raise the money to pay the assessment on their stock, 
and that to do this “there was only one right thing, and 
that was to pay in the 50 per cent. assessment on the stock 
and take out the bad paper,” and that this bad paper was to 
be held in a separate fund and collected afterwards. He 
also testified: “Q. Were any of these stockholders given 
any deposit slip or any evidence of any deposit they were 
making in the bank at that time? A. They were given a 
receipt.” And it fairly appears from the cashier’s evidence 
that the president of the bank was the owner of 25 shares 
of stock, and that he did not pay in his assessment, and 
that he, the cashier, did not pay his assessment because the 
president did not pay his. In this both the cashier and the 
president deceived their associates. 

A bank officer cannot take from nor can he add to the 
provisions of section 39 of the guaranty law above cited. 
The only agreement that a bank officer can make with a 
depositor is plainly stated in the act. It is, of course, un- 
thinkable that the legislature created the depositors’ guar- 
anty fund with the intention that its lawful custodians 
should use this fund as a clearing house for the payment 
of bad debts or to reimburse the losses of imprudent in- 
vestors. lams v. Farmers State Bank, 101 Neb. 778; State 
v. Security State Bank, ante, p. 667. 

Claimants contend that this court is without jurisdiction 
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from the fact that a motion for a new trial was not filed. 
But a receivership is an equity proceeding. 2 Smith, Re- 
ceivers (Tardy) (2d ed.) sec. 593. In Swansen v. Swan- 
sen, 12 Neb. 210, in an opinion by Judge Maxwell, this court 
held: ‘An appeal in equity causes will lie to the supreme 
court from a final order or judgment of the district court, 
in which case no motion for a new trial is necessary.” And 
the receiver contends that the claims of Darnell and the 
auto sales company were not prosecuted in the name of the 
real party in interest. But, in view of our decision, we do 
not find it necessary to decide this question. Other ob- 
jections have been raised that do not go to the merits and 
we do not find it necessary to discuss them here. The con- 
clusion is that the money of the claimants, so paid, was 
not a deposit within the meaning of the above cited bank 
depositors’ guaranty law and it does not therefore come 
within its protection. State v. Gross State Bank, 113 Neb. 
119, and cases there cited. 

The judgment is reversed and the cause is remanded for 
further proceedings. 

REVERSED. 


LUCILLE E. MCDONALD, APPELLEE, V. CHARLES W. McDOon- 
ALD, APPELLANT. 


FILED JULY 1, 1927. No. 25646. 


1. Appeal: TRIAL DE Novo. “While the law requires this court, 
in determining an appeal in an equity action involving questions 
of fact, to reach an independent conclusion without reference to 
the findings of the district court, this court will, in determining 
the weight of the evidence, where there is an irreconcilable 
conflict therein on a material issue, consider the fact that the 
trial court observed the witnesses and their manner of testify- 
ing.” Johnson v. Erickson, 110 Neb. 511. 

2. Evidence examined, and held to sustain the findings and judg- 
ment of the district court. 


APPEAL from the district court for Hitchcock county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 
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Richard F. Stout, Butler & James and J. F. Ratcliff, for 
appellant. 


James E. Addie, contra. 


Heard before ROSE, Day, GOOD, THOMPSON and EBERLY, 
JJ., and HASTINGS, District Judge. 


Day, J. 

Plaintiff commenced this action for divorce on the 
ground of extreme cruelty, praying, also, for the custody of 
two minor children, the issue of the marriage, for alimony 
and for an allowance for the support of the minor children. 
The defendant by cross-petition sought a divorce from 
plaintiff on the grounds of extreme cruelty and adultery. 
He also prayed for the custody of the minor children. 

The trial resulted in a decree awarding the plaintiff a 
divorce and the custody of the children, permanent ali- 
mony in the sum of $8,500 and the allowance of $20 a 
month for the support of each child until he should arrive 
at the age of 18 years. Defendant was given permission 
to visit the children on all suitable occasions. An allow- 
ance was also awarded plaintiff for suit money and attor- 
ney’s fees. From this judgment defendant has appealed. 

In the opinion prepared by our commission and approved 
by this court, we reversed the judgment of the trial court, 
with directions to render a decree of divorce in favor of 
defendant upon his cross-petition, giving him custody of 
the two minor children, with the right given to the plaintiff 
to visit the children at reasonable times. We also required 
the defendant to pay the costs of the appeal, including the 
sum of $100 for plaintiff’s attorney. A motion for re- 
hearing was filed by plaintiff, upon which we allowed a 
reargument before the court, which, in fact, amounted to 
a resubmission of the case. 

The parties were married January 31, 1915. Two chil- 
dren were the issue of the marriage, Kenneth and Joy, 
respectively 8 and 4% years of age at the time of the trial. 
Each of the parties had been previously married. The 
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plaintiff had one son by her former marriage, 17 years of 
age, and the defendant had two sons, both of whom were 
of age. Although each of the parties was asking for a 
divorce, there was a bitter contest as to which one should 
receive the decree. It is quite apparent that the custody 
of the children was an important factor which tended to 
embitter the parties in their testimony against each other. 

It will serve no useful purpose to discuss the evidence in 
detail. Suffice it to say that the testimony on the part 
of the plaintiff was amply sufficient to sustain the plain- 
tiff’s charges of extreme cruelty. The admission of the 
defendant as to certain acts tended strongly to corroborate 
plaintiff’s testimony. On the question of misconduct on 
the part of the plaintiff, as charged in the defendant’s 
cross-petition, there was direct conflict in the evidence. 

A number of witnesses testified on behalf of defendant, 
as to facts from which an inference of improper conduct 
on the part of plaintiff might be drawn, which was di- 
rectly denied by plaintiff. Some of this testimony was in 
the form of depositions and some by witnesses in open 
court. It is often difficult, especially in this class of cases, 
to determine where the truth lies. The immediate neigh- 
bors of the plaintiff gave her a good name, and testified 
that she was an industrious woman, devoted to her chil- 
dren, and a proper person to be intrusted with their care 
and training. In Johnson v. Erickson, 110 Neb. 511, it was 
held: ‘While the law requires this court, in determining 
an appeal in an equity action involving questions of fact, to 
reach an independent conclusion without reference to the 
findings of the district court, this court will, in determin- 
ing the weight of the evidence, where there is an irrecon- 
cilable conflict therein on a material issue, consider the 
fact that the trial court observed the witnesses and their 
manner of testifying.” The same general rule was an- 
nounced in Greusel v. Payne, 107 Neb. 84, and Shafer v. 
Beatrice State Bank, 99 Neb. 317. 

Upon a review of the entire record, and giving proper 
consideration to the finding of the trial court, who observed 
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the witnesses, we are of the opinion that the testimony 
fails to establish the charge of infidelity as alleged in the 
cross-petition. 

Upon a consideration of the testimony, we have come to 
the conclusion that our former judgment should be set 
aside, the opinion of the commission be withdrawn and the 
judgment of the district court in all respects affirmed; 
defendant to pay the costs of this appeal, including the 
sum of $100 to plaintiff’s attorney. The judgment of the 
district court is 

AFFIRMED. 


PARK L. DAY, APPELLEE, V. METROPOLITAN UTILITIES DIS- 
TRICT, APPELLANT. 


FILep JuLy 1, 1927. No. 25282. 


1, Statutes: CONSTITUTIONALITY: TITLE oF Act. Where the 
title of a legislative act is to amend a particular section of an 
existing statute, the proposed amendment must be germane to 
the subject-matter of the act sought to be amended. 

2. Negligence: COMPARATIVE NEGLIGENCE: QUESTION FOR JURY. 
In actions for personal injuries, where the issues tendered are 
negligence of the defendant and contributory negligence of the 
plaintiff, the duty to make the comparison provided by statute © 
rests with the jury, unless the evidence as to negligence is 
legally insufficient or contributory negligence is so clearly shown 
that it would be the duty of the trial court to set aside a ver- 
dict in favor of the plaintiff. 

8. Evidence examined, and held to be sufficient to require the sub- 
mission of the issues of negligence and contributory negli- 
gence to the jury. 

4. Rulings of the trial court in the exclusion of evidence examined, 
and held free from error. 

5. Appeal. If a party to litigation requests the giving of an im- 
proper instruction, he will not be permitted to predicate error 
thereon. A party will not be heard to complain of an error 
which he himself invited. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. TROUP, JUDGE. Affirmed. 


712 NEBRASKA REPORTS. [VoL. 115 
Day v. Metropolitan Utilities District. 


John L. Webster and R. B. Hasselquist, for appellant. 
O’Brien & Powers and Richard S. Horton, contra. 


Heard before ROSE, DAY; GOOD, THOMPSON and EBERLY, 
JJ. ; 


Goon, J. 

This is an action to recover damages for personal’ inju- 
ries, alleged to have been caused in consequence of the neg- 
ligence of defendant. In its answer defendant denied neg- 
ligence and alleged contributory negligence on the part of 
plaintiff and his failure to file a claim with defendant and 
give notice of the time, place and cause of and circum- 
stances attending his injury, as prescribed by section 3746, 
.Comp. St. 1922. In his reply plaintiff denied contributory 
negligence. Plaintiff had the verdict and judgment thereon, 
and defendant appealed. 

Defendant is a public corporation created by law for the 
purpose of taking charge of and operating public utilities 
owned by the metropolitan city of Omaha. It controls and 
operates the water and gas plants in said city. One of 
the instrumentalities used by defendant in carrying on its 
business is what is termed a “drag line.” This machine 
-is a caterpillar tractor on which is erected a revolving 
platform, and on this platform is a crane, with a boom 
30 to 35 feet long. To this boom is attached a dipper or 
clam shell. The machine is used in digging ditches and 
making excavations. The entire drag line weighs some- 
thing over 16 tons and is propelled from one place to 
another by its own power. The revolving platform is about 
12 feet wide and 3 feet or more above the ground. At the 
time of the injury complained of, defendant’s servants were 
moving the drag line along Thirtieth street in the city of 
Omaha at about the hour of 11:45 p. m., traveling in a 
northerly direction. In approaching Scott street, which 
intersects Thirtieth street, the ones operating this machine 
desired to turn eastward on Scott street. The drag line 
was traveling at the rate of about a mile or a mile and a 
half per hour, and had been on the east or right-hand side 
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of the street, but as he approached Scott street the operator 
veered the course of the drag line to northwest so as to 
have ample room in which to make the turn into Scott 
street. On Thirtieth street there is a double-track street 
railway. At the time of the accident, plaintiff was a motor- 
man operating a north-bound street car upon the east track 
on Thirtieth street. While operating the street car, he 
ran into and against the drag line at the time it was veered 
to the northwest for the purpose of entering Scott street, 
and received the injuries complained of. He avers that 
there were no lights upon the drag line; that one corner of 
the rear end of the revolving platform projected over the 
west rail of the east track of the street railway; that he 
did not see and, in the exercise of reasonable care, could 
not have seen the drag line until too late to avoid collision. 

Many errors are assigned by defendant for reversal. 
They may be grouped under the following heads (1) 
Plaintiff is not entitled to recover because of his failure 
to serve and file the written notice, stating the time, place 
and cause of the injury and other details, prescribed by 
section 3746, Comp. St. 1922; (2) plaintiff was guilty of 
such contributory negligence that, as a matter of law, it 
deprives him of the right to recover; (38) errors in the 
admission and exclusion of evidence; (4) errors in giving 
and refusal of instructions. 

Plaintiff concedes that no notice or claim was filed by 
him with defendant, as prescribed by section 3746, Comp. 
St. 1922, but contends that the statute is void because, in 
its enactment, the provisions of section 14, art. III of the 
Constitution, were contravened. The constitutional pro- 
vision referred to is as follows: ‘No bill shall contain 
more than one subject, and the same shall be clearly ex- 
pressed in the title. And no law shall’ be amended unless 
the new act contain the section or sections as amended, and 
the section or sections so amended shall be repealed.” 

Section 3746, Comp. St. 1922, was originally enacted as 
chapter 90, Laws 1917, with the following title: “An act 
to amend section 2 of chapter 143 of the Laws of 1913, 
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being section 4244 of the Revised Statutes of Nebraska 
for 1913, and to repeal said section as it now exists, and 
all acts and parts of acts in conflict with the provisions of 
this act.” The first paragraph of said chapter 90 (now 
section 3746, Comp. St. 1922) is a repetition of the original 
section 4244, Rev. St. 1913. Said original section provides 
that metropolitan water districts should be bodies cor- 
porate and possess the powers of corporations for public 
purposes; that such districts might sue and be sued, pur- 
chase and sell personal and real property, and should have 
the sole management and control of the water plants, rev- 
enues and income, owned by the metropolitan city within 
the districts,‘and that they might exercise the powers 
granted to cities and villages by the general statutes of the 
state for the construction or extension of water plants. The 
new matter added to said section in the amendatory act is 
as follows: 

“All claims against said metropolitan water district aris- 
ing out of contracts, must be presented in writing with a 
full account of the items verified by the oath of claimant, 
his agent or attorney, that the same is correct, reasonable 
and just, and no such claim shall be audited or allowed, nor 
suit maintained on such claim unless it has been presented 
to the board of the metropolitan water district, to be 
audited as herein provided. All unliquidated claims, in- 
cluding actions for injuries or damages to the persons 
or property hereafter sustained, must be filed, duly verified 
by the party, his agent or attorney, within twenty days 
from the date of the injury or damage complained of. Such 
statement must contain the full name, the time, the place, 
the nature of the defect, the cause of the injury and the 
amount of damage claimed, and a failure to file shall bar 
any action against the metropolitan water district upon 
such claim: Provided, in all claims for injury to the per- 
son or persons claiming to have been injured, said person 
or persons shall at any time after giving notice of such 
injury, be subject to a personal examination by the city 
physician of the metropolitan city within said water dis- 
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trict, for the purpose of determining the character, cause 
and extent of the injury complained of; and a failure to 
submit to such examination shall prohibit the maintaining 
of any action against said metropolitan water district or 
‘recovery of any damage therefor. Said district .may also 
produce and sell ice.” 

It is the contention of plaintiff that the new matter, 
particularly that part pertaining to the filing of claims for 
personal injuries and giving notice to the district within 
20 days of the injury, was not germane to the original sec- 
tion amended, and that therefore the act was broader than 
its title and contravened the above quoted constitutional 
provision. 

It may be here noted that, by subsequent legislation, the 
name of the Metropolitan Water District has been changed 
to Metropolitan Utilities District, and the powers have 
been enlarged so as to permit a district to operate public 
utilities other than water-works. 

It is a rule, firmly established in this, and generally 
recognized in other, jurisdictions, that, when the title of a 
legislative act is to amend a particular section of an exist- 
ing statute, the proposed amendment must be germane to 
the subject-matter of the section sought to be amended. 
Miller v. Hurford, 11 Neb. 377; Trumble v. Trumble, 37 
Neb. 340; State v. Tibbets, 52 Neb. 228; State v. Cornell, 
54 Neb. 72; State v. Bowen, 54 Neb. 211; Armstrong v. 
Mayer, 60 Neb. 423; State v. Barton, 91 Neb. 357; State 
_v. McShane, 93 Neb. 46; 1 Lewis’ Sutherland, Statutory 
Construction (2d ed.) sec. 187. The purpose of the con- 
stitutional provision was to prevent surreptitious legisla- 
tion. The reason for the application of the rule is that 
the title expresses a purpose to deal only with the sub- 
ject-matter contained in the section sought to be amended. 

A careful examination of section 2, ch. 148, Laws 1913, 
being section 4244, Rev. St. 1918, discloses that the sec- 
tion deals only with the powers and duties of metropolitan 
water districts (now metropolitan public utilities districts). 
The matter sought to be incorporated by the amendatory 
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act of 1917, in so far as it deals with claims for injuries 
or damages to persons or property, and requiring that 
such claim be filed within 20 days from the date of injury 
or damage, deals with an entirely different subject. It 
relates to, and attempts to deal with, the duties of the 
person suffering an injury or damage for which the dis- 
trict may be liable. It is not germane to the original sub- 
ject of the section sought to be amended and is, therefore, | 
void because violating the constitutional provision above 
quoted. It follows that plaintiff was under no obligation 
to file claim and give the notice attempted to be prescribed 
by section 3746, Comp. St. 1922. 

Defendant urges that it was the duty of the plaintiff, 
as motorman, to operate the street car at a rate of speed 
at which it could be stopped within the distance that an 
object could be seen upon the track by the aid of the head- 
light on the car, and that plaintiff evidently did not so 
operate his street car and was, therefore, guilty of such 
contributory negligence as would defeat his right of recov- 
ery. Many cases from other jurisdictions are cited which 
support, or tend to support, this proposition. However, 
we think they are not applicable to the situation existing 
in this case. There were, in fact, no objects upon the street 
railway track. The rays from the headlight on the street 
car no doubt were directed downward so as to show on 
the rails immediately in front of the car. The drag line, 
itself, was not upon the track, but only one corner of the 
platform projected out and over the track, some consid- 
erable distance above the rails, and it was only the edge 
of the platform that would be presented for view. It seems 
apparent that, until the street car was in close proximity 
to the drag line, the motorman, in the exercise of due care, 
might not have been able*to see the obstruction or been 
aware of the danger of collision. The evidence on behalf 
of plaintiff tends to show that there was no light upon 
the rear end of the platform of the drag line, and that it 
was a rather dark night. 

In an action for personal injuries, where the issues ten- 
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dered are negligence of the defendant and contributory 
negligence of the plaintiff, the duty to make the compari- 
son provided by the statute rests with the jury, unless the 
evidence as to negligence is legally insufficient or contrib- 
utory negligence is so clearly shown that it would be the 
duty of the trial court to set aside a verdict in favor of 
plaintiff. Ordinarily, where there is room for difference 
of opinion upon these questions, they must be submitted 
to the jury. Disher v. Chicago, R. I. & P. R. Co., 93 Neb. 
224. Applying this rule to the facts disclosed by the record 
in the instant case, it was for the jury to determine whether 
or not plaintiff could see, or should have seen, the obstruc- 
tion in time to have prevented a collision The question 
of negligence and contributory negligence, under the cir- 
cumstances, was properly submitted to the jury. More- 
over, contributory negligence of the plaintiff does not nec- 
essarily defeat his right to recover. If the negligence of 
defendant was gross and that of plaintiff slight in com- 
parison therewith, he may recover, but the amount of his 
recovery would be diminished in proportion to the amount 
of contributory negligence attributable to him. Comp. St. 
1922, sec. 8834. 

We have carefully examined the entire evidence and are 
convinced that the questions of negligence and contributory 
negligence were questions for the consideration of the 
jury, and the jury’s finding is conclusive upon such ques- 
tions, provided the case was properly submitted for their 
consideration. 

During the trial defendant offered in evidence a certi- 
fied copy of findings and order made by the state com- 
pensation commissioner in a proceeding wherein the Omaha 
& Council Bluffs Street Railway Company was plaintiff 
and the plaintiff in this action was defendant, and this 
evidence was by the court, on objection of plaintiff, ex- 
cluded. This is assigned as error. We are unable to per- 
ceive wherein this evidence was competent for any pur- . 
pose. It was not an adjudication between the parties to 
this action, and what the compensation commissioner might 
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have found and determined upon the evidence then before 
him would certainly not be a guide for the determination of 
the jury in this action upon totally different evidence. We 
think the proffered exhibit was properly excluded. 

It is asserted that the court erred in failing to give cer- 
tain instructions requested by defendant. The first of the 
requested instructions which were refused, of which com- 
plaint is made, amounted to a direction of a verdict for 
defendant. It would have been error to have given the 
instruction. Complaint is made of other instructions, re- 
quested and refused, but an examination indicates that the 
principles of law involved were incorporated in the in- 
structions which were given. Defendant complains of the 
fifth instruction, given by the court to the jury. That part 
of the instruction of which complaint is made is an exact 
copy of another instruction which was requested by de- 
fendant. If there was any error in the instruction, which 
we do not decide, it was invited by the defendant. A party 
will not be heard to complain of an error which he has 
invited. 

No error prejudicial to the defendant has been pointed 
out or discovered. It follows that the judgment of the dis- 
trict court should be, and is, 


AFFIRMED. 


The following opinion on application to file amended and 
supplemental petition for rehearing was filed November 
28, 1927. Application denied. 


Heard before Goss, C. J., ROSE, DEAN, DAY, GOoD, 
THOMPSON and EBERLY, JJ. 


PER CURIAM. 

This case was determined and opinion filed July 1, 1927. 
It is reported, ante, p. 711. A motion for rehearing, after 
due consideration, has been denied. It now comes again 
before this court upon application of appellant for leave to 
file amended and supplemental petition for rehearing. 
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It appears that this case, upon consideration of this ap- 
plication in connection with the facts and record of this 
appeal, was argued in open court, and was heard by the 
judges of this court then present and “sitting without di- 
vision ;” that it was determined by the concurrence of five 
of the judges thereof as provided by section 2, art. V of 
the Constitution of Nebraska; that, during the pendency 
of this case in this court, rule 22 (now 6b) of the rules of 
this court, then in force and effect, provided: ‘Counsel 
desiring oral argument to the full bench on constitutional 
questions or in homicide cases must file written request 
for same at the time of filing his brief, or the privilege of 
argument to the full bench will be considered waived, and 
the matter will be heard by the division of the court sit- 
ting when the case comes up for argument. All judges of 
the court, however, shall participate in all decisions of such 
questions, as if the case had been argued to the full bench, 
whether having heard oral argument or not.” 

The court finds as a fact that appellant wholly failed to 
file a written request for a hearing to the full bench, as re- 
quired by the terms of said rule, and wholly failed to make 
any request whatever on said subject at or prior to the final 
submission of said cause to this court; that said cause, after 
submission, was considered and determined by this court 
strictly pursuant to, and in accordance with, the provisions 
of rule 22 (now 6b) and of section 2, art. V of the Constitu- 
tion of Nebraska. 

The application for permission to file an amended and 
supplemental petition for rehearing is therefore denied and. 
mandate directed to issue forthwith. 


APPLICATION DENIED.. 
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STEPHEN E. AUKER, APPELLEE, V. EDWARD PERRY ET AL., 
APPELLEES: RICHARD RITZE ET AL., APPELLANTS. 


FILED JULY 1, 1927. No, 24978, 


1. Mortgages: ASSUMPTION BY PURCHASER. Where a purchaser 
of land, in consideration thereof, assumes a mortgage thereon, 
which mortgage has been previously recorded, he is chargeable 
with notice, and becomes obligated thereby to pay the debt 
in accordance with the terms and conditions of such mortgage, 
and the note and coupons by it secured, including an acceler- 
ation clause in each or either thereof. 

In such case the note, coupons, and the 
maviwane securing the same should be considered together, as 
they, thus combined, constitute the obligation assumed. 

3. Evidence examined, and found that appellants’ charge of fraud 
is not sustained, and that their answer and cross-petition is 
without equity. 

4. Cases Held Inapplicable. Miller v. Ruzicka, 111 Neb. 815, and 
other cases cited by appellants, considered and held inapplicable. 


APPEAL from the district court for Wayne county: AN- 
SON A. WELCH, JUDGE. Affirmed. 


Fay H. Pollock and North & O’Reilly, for appellants. 
C. H. Hendrickson and A. R. Davis, contra. 


Heard before ROSE, DEAN, DAy, GOOD, and THOMPSON, 
JJ. 


THOMPSON, J. 

In this action Stephen E. Auker, appellee, hereinafter 
called plaintiff, by way of a petition in usual form, sought 
to foreclose a mortgage on certain lands in Wayne county. 
The mortgagors, Edward Perry and Edward J. Auker, ap- 
pellees herein, were made defendants, as were Richard Ritze 
and Carl L. Ritze, appellants herein, and hereinafter re- 
ferred to as the Ritzes, vendees of such mortgagors; such 
Ritzes in the contract of purchase, as well as in the deed 
of conveyance to them, having assumed and agreed to pay 
the mortgage. After the issues were duly joined, trial was 
had, and decree rendered finding the amount due plaintiff 
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to be $50,000 on the principal note with interest thereon 
at 5 per cent. from March 19, 1925, and on the interest 
coupon due March 19, 1925, the sum of $2,500 with inter- 
est thereon at 10 per cent. from its due date, and ordering 
foreclosure and sale as prayed by plaintiff, and as prayed 
by the original mortgagors in their cross-petition, and hold- 
ing the Ritzes primarily,.and Perry and Auker secondarily, 
liable for any deficiency remaining after sale and applica- 
tion of proceeds. To reverse this judgment the Ritzes ap- 
peal, alleging as grounds for reversal, among others, fraud 
which they claim entered into the original written contract 
of sale from Perry and Auker to them of the land in ques- 
tion, which fraud, as alleged in their answer, in substance, 
consisted of the following alleged facts: That it was rep- 
resented to them by Perry and Auker that the land referred 
to was mortgaged in the sum of $50,000 to secure a princi-. 
pal debt of that amount, bearing interest at 5 per cent. 
per annum from March 19, 1920, the date thereof, to March 
19, 1930, at which time such note and mortgage matured; 
that the land had been purchased by defendants Perry and 
Auker from plaintiff for the sum of $80,000, and they had 
paid plaintiff therefor by executing and delivering to him 
such mortgage, and paying the balance in cash, when in 
fact they had not paid $80,000 for the land nor agreed to 
pay such amount, but had paid $74,000 therefor and no 
more; that such fraud consisted further in the intentional 
concealment from them at the time by Perry and Auker 
that such note and mortgage contained therein the acceler- 
ation clauses hereinafter set forth; that they entered into 
such written contract relying upon and believing that 
neither the note nor the mortgage contained acceleration 
clauses, and that Perry and Auker had paid $80,000 for 
the land; that they did not discover such fraud until the 
bringing of this action; and that, by reason thereof, the 
court erred in finding them liable for a deficiency judgment, 
and also erred in not canceling such contract and deed, and 
entering judgment in their favor against Perry and Auker 
for payments theretofore made by them on such purchase, 
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together with the value of such permanent improvements 
as they had in the meantime placed thereon, as prayed in 
their answer and cross-petition. 

Upon examination of the record we conclude as follows: 
That the plaintiff was the owner of the lands in question; 
that he had sold the same to one Clark for $78,000, and 
Clark had paid thereon in cash $4,000, but upon his failure 
to comply with such contract, the same was canceled, and 
the land was purchased by Perry and Auker for $74,000, 
they thus receiving the benefit of the $4,000 payment by 
Clark; that Perry and Auker paid plaintiff $24,000 in cash, 
and gave him back a mortgage on the land for $50,000, such 
mortgage and the note it secured being the ones here in 
question; that the mortgage was duly recorded in the office 
of the county clerk of Wayne county; that at the time of 
entering into the contract the Ritzes were told of such sale 
of the land.to Clark, and the cancelation of Clark’s contract 
_of purchase, the purchase by Perry and Auker, and their 
payment therefor as above indicated; that the Ritzes en- 
tered into possession of the land under this contract and 
made some valuable improvements thereon of a permanent 
nature; that in February, 1921, Perry and Auker furnished 
the Ritzes with an abstract of title to the land which showed 
the only mortgage on the tract was one for $50,000, to- 
gether with the book and page where and when recorded, 
which abstract was examined by their attorney and re- 
turned with certain objections thereto, but without objec- 
tion of any kind to such mortgage or note; that, on refusal 
of the Ritzes to comply with the contract of purchase, an 
action for specific performance was instituted against them 
by Perry and Auker, trial had, and a decree of performance 
on the part of the Ritzes was entered; that in such case 
the Ritzes did not specifically interpose the defense of 
fraud; that to reverse such judgment, appeal was had 
to this court, and the decree of the trial court was af- 
firmed, which case is reported in Perry v. Ritze, 110 Neb. 
286; that on entry of the mandate in the trial court on 
June 28, 1928, the balance of the purchase price was paid 
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by the Ritzes save the $50,000 mortgage, the receiver who 
had been appointed and acted during the interim was by 
mutual consent of the parties discharged, the balance of 
the money, net income received by such receiver, turned 
over to the Ritzes, as was also the deed and the possession 
of the land, which they have ever since retained, and do 
now; that the Ritzes paid the interest coupon which became 
due March 19, 1924, but failed to pay that which became 
due March 19, 1925, and the plaintiff elected to declare the 
whole amount due and payable, and instituted this suit; that 
the interest coupons due in 1922 and 1928 were paid partly 
by the receiver and partly by the Ritzes; that each and all 
of such coupons showed on its face that it drew interest 
after due at 10 per cent. per annum; that the note of $50,- 
000 and the interest coupons were payable by their terms 
at the Citizens National Bank of Wayne, and for that pur- 
pose were by the plaintiff placed in the custody of such 
bank, as was well known by the Ritzes, and could have been 
inspected by them if desired, especially at the time of any 
interest payment.- 

Thus we conclude that in the conversation leading up io 
this contract, and the signing and execution thereof, there 
were no fraudulent statements made by Perry and Auker 
as to the matters in controversy herein; if fraud there was, 
it was solely by reason of the fact that no mention was 
made by Perry and Auker at the time of the acceleration 
clauses in such note and mortgage, except as indicated by 
the written contract in question. 

Our consideration is thus directed to the contract, as evi- 
denced by these different instruments. The provisions of 
the sale and purchase agreement, so far as material, are as 
follows: “The party of the second part (the Ritzes) agrees 
to pay the sum of eighty thousand dollars ($80,000) pay- 
able as follows: Cash in hand eleven thousand ($11,000) 
dollars, receipt whereof is hereby acknowledged. Balance 
$50,000 by assuming a mortgage of that amount with in- 
terest thereon from March 1, 1921, this mortgage being due 
March 1, 1930, and optional. $14,000 on March 1, 1921, 
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without interest. $5,000 on or. before March 1, 1928, with 
interest at the rate of 5 per cent. per annum, interest to 
date from March 1, 1921, to be secured by a second mort- 
gage on the above described property. The party of the 
second part further agrees to pay the taxes on said mort- 
gage and the debt secured thereby, and to carry $ 
insurance on said property, payable in case of loss to said 
first party. The party of the first part is to furnish to the 
party of the second part, or assigns, a warranty deed and 
a good and merchantable abstract of title, on or before 
March 1, 1921, assign all insurance on said buildings and 
pay interest at the rate of 4 per cent. on the $11,000 cash 
payment from April 7, 1920, to date, and also to pay in- 
terest at the rate of 5 per cent. on $5,000 of the cash pay- 
ment from this date to March 1, 1921. On the $14,000 pay- 
ment due March 1, 1921, parties of the first part agree to ac- 
cept up to $3,000 in Liberty bonds, said bonds to be taken 
in at market value plus one-half the difference between 
market value and face value, pay all taxes assessed against 
said land, and if there is a mortgage on said property pay 
interest thereon up to March 1, 1921, and give possession 
by March 1, 1921.”’ 

The acceleration clause in the note is as follows: “Should 
any of said principal or interest not be paid when due, it 
shall bear interest at the rate of ten per cent. per annum 
from the time same becomes due until paid, and upon any 
failure to pay any of said interest within five days after 
due, the holder may elect to consider the whole note due 
and it may be collected at once.” 

The acceleration clause in the mortgage provides: “That 
a failure to pay any of said money, either principal or in- 
terest, when the same becomes due or a failure to comply 
with any of the foregoing agreements shall cause the whoie 

-sum of money herein secured to become due and collectable 
at once at the option of the mortgagee.” 

The provisions contained in the deed executed and de- 
livered to the Ritzes by Perry and Auker in pursuance of 
the aforementioned contract, material for our considera- 
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tion, are as follows: “In consideration of the sum of 
eighty thousand and no/100 dollars, in hand paid, do here- 
by * * * convey * * * And we do herewith covenant 
with the said Richard Ritze and Car] Ritze, and their heirs 
and assigns, that we are lawfully seised of said premises, 
that they are free from incumbrance except for one mort- 
gage of $50,000 which grantees assume and agree to pay 
with interest thereon at the rate of five per cent. from 
March 1, 1921.” 

Thus we approach the question of the legal effect of the 
contract entered into. We held in Crawford v. Houser, 
ante, p. 62: “A stipulation in a mortgage, authorizing the 
mortgagee to accelerate the maturity of the mortgage debt, 
if interest thereon is not paid when due, or if the taxes on 
the mortgaged premises are not paid at or before the time 
they became delinquent, is not forbidden by the statute, 
nor contrary to public policy, and may be enforced.” 

In Moorehead v. Hungerford, 110 Neb. 315, we said: 
“The coupon bonds, or principal notes, which are secured 
by the mortgage, provide that, ‘upon any failure to pay 
any of said interest within five days after due, the holder 
may elect to consider the whole debt due and it may be col- 
lected at once.’ The notes and the mortgage, taken to- 
gether, constitute a valid and enforceable contract. De- 
fendants as purchasers having assumed and agreed to pay 
the mortgage indebtedness as a part of the purchase price 
were bound by the terms of the instruments which consti- 
tute the contract. The mortgage having been recorded, de- 
fendants were chargeable with notice of its provisions.” 

It is elementary that “A party whose cause of action is 
founded upon a written contract is limited as to. his rights 
by the terms of such contract, and a recovery contrary 
thereto cannot be sustained.” Patterson v. Murphy, 41 
Neb. 818. 

As we have seen, in this case such contract is that of pur- 
chase which the parties reduced to writing and signed, the 
note, the coupons, and the mortgage securing the same, and 
- the clause in the deed whereby the Ritzes assumed and 
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agreed to pay. There was but one $50,000 mortgage in- 
volved, and that was the one belonging to the plaintiff, as 
each well knew. It was recorded, hence the Ritzes were 
chargeable with notice of its provisions, which covered 
those of the note and coupons as well. The contract of pur- 
chase in no manner limits or describes such mortgage as 
to its provisions, except to frankly inform the Ritzes that 
it is “optional,” and the record is without complaint as to 
this provision. After being informed of this optional na- 
ture of the mortgage contract, and that over their own sig- 
natures, they cannot be heard to say, under this record, 
that they did not know; and further such knowledge under 
our holding involved the note and coupons as well. 

“The acceptance by the grantee of a deed poll containing 
a covenant that the land conveyed is free from incum- 
brances except a mortgage previously made by the grantor, 
‘which the grantee assumes and agrees to hold the grantor 
harmless from,’ constitutes a contract by the grantee, not 
merely to indemnify the grantor, but to pay the mortgage 
debt” (and that according to the contract’s legal terms). 
Locke v. Homer, 131 Mass. 93. 

As succinctly stated in the course of the opinion in Bald- 
win v. Munger, 200 Ia. 32: “A mortgage imports a pecu- 
niary obligation, and the assumption of a mortgage debt is 
clearly pecuniary. If a note secured by the mortgage gives 
the mortgagee the right to ‘reasonable attorney’s fees,’ it is 
obligatory upon the promisor to pay same. This is a pe- 
cuniary obligation, and is within the indebtedness contem- 
plated by an assumption contract of the purchaser of the 
land. It becomes a part of the mortgage debt assumed by 
the grantee. Johnson v. Harder, 45 Ia. 677. The assump- 
tion of a mortgage according to its terms includes a cove- 
nant to maintain insurance for the benefit of the mortgagee. 
This also is pecuniary in character. Johnson v. Northern 
Minnesota Land & Investment. Co., 168 Ia. 340. A stipu- 
lation in a note for the acceleration of the due date of the 
mortgage is binding upon a person who assumes and agrees 
to pay the mortgage, on the theory that the agreement to 
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pay the mortgage is an agreement to pay the debt secured 
by the mortgage according to the covenants of a pecuniary 
character. Williams v. Moody, 95 Ga. 8.” 

Our holding in Miller v. Ruzicka, 111 Neb: 815, is cited 
by the Ritzes as being in conflict with the views herein ex- 
pressed. As we conclude, the facts in that case, as well as 
in the other cases by them cited, are so dissimilar to the 
facts herein as to render the Jaw announced in each thereof 
inapplicable to the facts disclosed by this record. 

Hence, it is concluded that as the transaction under con- 
sideration was without fraud on the part of Perry and 
Auker, and as the record fails to show a cross-appeal on 
the part of the plaintiff as to the trial court’s allowance of 
5 per cent. interest instead of 10 per cent. on the $50,000 
debt after the same was declared due and payable, the de- 
cree entered by the trial court is a correct application of 
the law to the facts; and as the transaction is without 
fraud, and the cross-petition of the Ritzes is without equity, 
it is unnecessary to consider other alleged errors presented. 


AFFIRMED. 


Aucust E, HOLMBERG, APPELLEE, V. CHICAGO, ST. PAUL, 
MINNEAPOLIS & OMAHA RAILWAY COMPANY, 
APPELLANT. 


FILED JuLY 1, 1927. No. 24917. 


1, STATE RAILWAY COMMISSION: PowWERS. The Nebraska state 
railway commission is free and vested with full power, in the 
absence of statutory or constitutional! inhibition, to adopt and 
follow its own rules and course of procedure, 

: MODIFICATION OF FORMER ORDER. In proceedings be- 
fore such commission which involve either directly or as a neces- 
sary consequence the annulment, modification or alteration of a 
previous order by it entered, the doctrine of estoppel or res 
judicata, as usually applied to judgments of courts of record, 
is without any application whatever. 

3. Police Power. “The essential quality of the police power as a 
governmental agency is that it imposes upon persons and prop- 
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erty burdens designed to promote the safety and welfare of the 
public at large.” Lindemann v. St. Joseph & G. I. R. Ca., 
113 Neb. 284. 

4. Railroads: CONSTRUCTION OF FARM CROSSINGS. It appearing 
that the provision of section 106, ch. 25, Revised Statutes 1866, 
was in force at the time the defendant secured its right of way 
by condemmnation proceedings, it follows the defendant company 
is bound to construct and maintain farm crossings,’ as defined 
therein, or aS said section may be amended by the state in 
proper exercise of its police power. 

5. Constitutional Law. Section 5527, Comp. St. 1922, as amended 
by chapter 167, Laws 1928, construed, and held to be valid and 
enforceable, and not to contravene sections 3, 16, or 21, of 
art. I, Constitution of Nebraska; and that said section, as 
amended, dogs not deprive said plaintiff of its property without 
due process of law, or impair the obligations of contract; that 
it does not take property for private use in violation of the state 
Constitution, nor does it deprive plaintiff of its property with- 
out due process of law in violation of the federal Constitution. 

6. Railroads: CONSTRUCTION OF SUBWAY: SUFFICIENCY OF EVIDENCE, 
Evidence examined, and held to support the order of the railway 
commission requiring the construction of an underground cattle 
pass provided in the order entered by it herein. 


APPEAL from the State Railway Commission. Affirmed. 


Wymer Dressler, Robert D. Neely and Paul S. Topping, 
for appellant. 


O. S. Spillman, Attorney General, Hugh LaMaster and 
Peterson & Barta, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, GoOop, 
THOMPSON and EBERLY, JJ. 


EBERLY, J. 

August E. Holmberg, hereinafter referred to as plaintiff, 
owns and resides upon a quarter-section farm situated near 
Wausa, Nebraska. This farm is bisected by the right of 
way of the Chicago, St. Paul, Minneapolis & Omaha Rail- 
way Company, hereinafter referred to as defendant. Sit- 
uated north of defendant’s right of way is a depression or 
low, wet valley which in a general way parallels the right 
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of way and is useful for pasturage only. . It contains some 
eighteen acres of land and extends across the farm. A 
branch of this valley extends to the southward intersecting 
the defendant’s line of railway about the center of the farm. 
At this point of intersection the grade of defendant’s road- 
bed, as shown by the evidence, is approximately nine feet in 
height. In the present proceeding the plaintiff seeks, under 
the provisions of section 5527, Comp. St. 1922, as amended 
by chapter 167, Laws 1923, to compel the construction of 
an underground cattle pass of sufficient size for the passage 
of horses, cattle and hogs under the track of the defendant 
connecting the two halves of his farm. Heretofore there 
has been an ordinary surface or grade farm crossing main- 
tained by the defendant on the northern part of the farm, 
but the findings of the commission, which are supported by 
the evidence, disclose that in its present location this cross- 
ing does not answer to the requirements of the farm, and 
is inadequate for the purpose for which it is constructed 
and has not been used ordinarily by the plaintiff because 
in its location it was impracticable. The record before us 
also discloses that in 1922 the plaintiff filed a petition be- 
fore the state railway commission for an order requiring 
the defendant to construct an underground crossing 
through the right of way on this farm at the point above 
described, which was by the commission denied, and that 
no appeal was prosecuted from such denial. On Septem- 
ber 16, 1924, the present proceeding was commenced before 
the Nebraska state railway commission. After hearing 
thereon, an order was entered requiring the defendant to 
construct an “underground cattle pass of sufficient size for 
the passage of horses, cattle and hogs,” etc., and from this 
order the defendant has appealed. 

The first assignment of error at the threshold of this 
case is that the railway commission erred in refusing to. 
take notice of, or receive in evidence, the record of the 
former hearing of 1922. This record, duly authenticated, 
was offered in evidence by the defendant at the present 
hearing. The commission refused to admit it in evidence, 
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but the offer of proof embraces the complete record of pro- 
ceeding referred to, and the transcript of same forms a part 
of the bill of exceptions in the present case. It was con- 
ceded on argument of the present case by the representa- 
tives of the commission who appeared in its behalf that 
the record offered should have been received in evidence. 
Without further consideration, for the purpose of this case 
only, we accept this view of the law. The record of the 
case, determined in 1922, will therefore be considered as 
before the court, and entitled to the same consideration as 
though formally received and considered by the commis- 
sion at the time the order appealed from was made. It 
therefore follows that, assuming error to have been com- 
mitted by the ruling complained of, it cannot be considered 
as prejudicial in this case. 

In considering the previous determination of the Ne- 
braska state railway commission of the matter now before 
us, when first presented to that commission by the same 
parties, it is to be remembered that this commission: finds 
the source of its power in the Constitution. The limitations 
of its powers, and the proper manner of their exercise, 
must be determined by the terms of that instrument, and 
also, as expressed therein, “as the legislature may provide 
by law.” In the exercise of its prerogatives the Nebraska 
state railway commission is not subject to direction or crit- 
icism by the courts, except as what transpires may be a 
proper subject of judicial review, as bearing upon its orders 
or “judgments.” Also, the commission is free, in the ab- 
sence of statutory or constitutional inhibition, to adopt and 
pursue its own rules and course of procedure. Omaha & 
C. B. Street R. Co. v. Nebraska State Railway Commission, 
103 Neb. 695. 

So, too, this court is committed to the doctrine that— 
“The state railway commission has independent legislative, 
judicial and executive or administrative powers so far as 
necessarily involved in the ‘regulation of rates, service, and 
general control of common carriers; and such exercise of 
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power may be controlled or limited by the legislature.” J7 
re Lincoln Traction Co., 108 Neb. 229. 

But the legal effect of orders entered in exercise of its 
judicial power has been “expressly controlled and limited 
by legislative action.’’. By statute it is expressly provided 
that orders of the commission made upon hearing, such as 
is now before us, shall be “in force and effect from and 
after the date fixed by the commission, and shall so remain 
until annulled, modified, or reversed by the commission,” 
etc. This language, in connection with the context and 
other provisions of the act, sustains the conclusion that in 
proceedings which involve either directly or as a necessary 
consequence the annulment, modification or alteration of a 
previous order entered by the commission, the doctrine 
of estoppel or res judicata, as usually applied to judicial 
decisions of courts of record, has no application whatever. 
The analogy between the control of orders by a court dur- 
ing the term in which they were entered, and the control 
by the commission of its orders at all times, would seem to 
be complete. 

From what has already been set forth, it also follows that 
whether such proceedings to reverse, modify, or annul shall 
take the form of an application to reopen the original pro- 
ceeding in which the order complained of was entered, or 
whether they shall take the form of an independent pro- 
ceeding and formally wholly unconnected with the previous 
proceeding, is a matter of procedure strictly within the con- 
stitutional control and determination of the commission. 
The conclusions here announced seem to be in accord with 
the weight of authority. Comp. St. 1922, secs. 5496-5498, 
5527; Laws 1923, ch. 167; Lindemann v. St. Joseph & G. I. 
R. Co., 113 Neb. 284; Board of R. R. Commissioners v. Atch- 
ison, T. & S. F. R. Co., 81. C. C. Rep. 304; Cattle Raisers 
Ass’n v. Chicago, B. & Q. R. Co., 12 1. C. C. Rep. 507; Goss 
v. Director General, 73 I. C. C. Rep. 649; Bell & Zoller Coal 
Co. v. Baltimore & O. S. W. R. Co., 74 1. C. C. Rep, 4333. 
Motor Transit. Co. v. Railroad Commission, 189 Cal. 578; 
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Stratton v. Railroad Commission, 186 Cal. 119; 2 Freeman, 
Judgments (5th ed.) sees. 712, 718. 

It is the defendant’s further contention that, the right of 
way having been condemned and paid for, the legislature is 
“without power thereafter to compel the railroad to expend 
substantial sums of money for the convenience of such land- 
owner or his grantee.” It would seem that the question 
suggested is not fully presented by the record in this case. 
It is, however, stated by the defendant in its brief that its 
right of way was obtained by the usual condemnation pro- 
ceedings. This is tacitly conceded by plaintiff’s failure to 
deny either in oral argument or written brief. If we take 
judicial notice of this fact, possibly it will not be disputed 
that this right of way was obtained prior to 1921 at a time 
when the following statute was in full force: ‘When any 
person owns land on both sides of any railroad, the cor- 
poration owning such railroad shall, when required so to do, 
make and keep in good repair one causeway or other ade- 
quate means of crossing the same.” Rev. St. 1866, ch. 25, 
sec. 106. 

Accepting the above assumptions as in accord with the 
facts in the instant case, then the damages for the land 
condemned were assessed in view of the provisions quoted, 
and the amount of recovery was necessarily diminished be- 
cause of the terms of this statute. It follows that the rail- 
road company is bound to construct and maintain a “farm 
crossing” defined by statute which, in terms at least, does 
not purport to describe a “grade crossing” nor preclude a 
further definition of “adequate means of crossing the same” 
by the state in proper exercise of its police power. Linde- 
mann v. St. Joseph & G. 1. R. Co., supra, would appear op- 
posed to defendant’s contention and controlling on this 
branch of the case. 

However, the question under consideration naturally 
leads to and suggests the further contention made by the 
defendant that section 5527, Comp. St. 1922, as ‘amended 
by chapter 167, Laws 1923, is unconstitutional and void, 
being in violation of sections 3, 16, and 21, art. I, Constitu- 
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tion of Nebraska, and being in violation of the Fourteenth 
amendment to the Constitution of the United States; that 
is, it deprives plaintiff of its property without due process 
of law; it impairs the obligations of contract; it takes pri- 
vate property for private use in violation of the state Con- 
stitution; and it deprives plaintiff of its property without 
due process of law in violation of the federal Constitution. 
The application of the principles of constitutional law 
upon which the defendant bases its contention to the facts 
in this case discloses that the fundamental question involved 
here is the right of the state, by the exercise of its police 
power, to eliminate the perils of grade crossings. The 
principles themselves are well established. As applied in 
the precedents found in the court of controlling jurisdic- 
tion, it would seem that the validity of the statutes attacked 
must be sustained. Mr. Justice Hughes, in delivering the 
opinion of the supreme court of the United States in Chica- 
go, M. & St. P. R. Co. v. City of Minneapolis, 232 U.S. 430, 
said: “It is well settled that railroad corporations may be 
required, at their own expense, not only to abolish existing 
grade crossings, but also to build and maintain suitable 
bridges or viaducts to carry highways, newly laid out, over 
their tracks, or to carry their tracks over such highways.” 
Other specific illustrations of the application of this estab- 
lished rule to the elimination of grade crossings are Davis 
v. County Commissioners, 153 Mass. 218; New York & N. 
‘E. R. Co. v. Bristol, 151 U. 8. 556; Selectmen of Norwood v. 
New York & N. E. R. Co, 161 Mass. 259; Illinois C. R. Co. 
v. Copiah County, 81 Miss. 685; City of Harriman v. South- 
ern R. Co., 111 Tenn. 538; St. Louis & S. F. R. Co. v. Fay- 
‘ etteville, 75 Ark 534; Chicago, B. & Q. R. Co. v. People, 200 
U.S. 561; Cincinnati, 1. & W. R. Co. v. Connersville, 218 U. 
S. 336; Missouri P. R. Co. v. City of Omaha, 235 U. S. 121. 
See, also, Denver & R. G. R. Co. v. City and County of Den- 
ver, 250 U. S. 241; Erie R. Co. v. Board of Public Utility 
Commissioners, 254 U. S. 394: Chicago, R. 1. & P. R. Co. 
v. Public Service Commission, 287 8S. W. (Mo.) 617; Rich- 
mond, F. & P. R. Co. v. City of Richmond, 145 Va. 225. 
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In a later case, Justice Holmes; in delivering the opinion 
of the supreme court of the United States in Evie R. Co. v. 
Board of Public Utility Commissioners, 254 U. S. 394, made 
use of the following language: ‘Grade crossings call for 
a necessary adjustment of two conflicting interests—that 
of the public using the streets and that of the railroads and 
the public using them. Generically the streets represent the 
more important interest of the two. There can be no doubt 
that they did when these railroads were laid out, or that 
the advent of automobiles has given them an additional 
claim to consideration. They always are the necessity of 
the whole public, which the railroads, vital as they are, 
hardly can be called to the same extent. Being places to 
which the public is invited and that it necessarily frequents, 
the state, in the care of which this interest is and from 
which, ultimately, the railroads derive their right to occupy 
the land, has a constitutional right to insist that they shall 
not be made dangerous to the public, whatever may be the 
cost to the parties introducing the danger. That is one of 
the most obvious cases of the police power, or to put the 
same proposition in another form, the authority of the rail- 
roads to project their moving masses across thoroughfares 
must be taken to be subject to the implied limitation that 
it may be cut down whenever and so far as the safety of 
the public requires. It is said that if the same requirement 
were made for the other grade crossings of the road it 
would soon be bankrupt. That the states might be so fool- 
ish as to kill a goose that lays golden eggs for them has no 
bearing on their constitutional rights. If it reasonably can 
be said that safety requires the change, it is for them to 
say whether they will insist upon it, and neither prospective 
bankruptey nor engagement in interstate commerce can 
take away this fundamental right of the sovereign of the 
soil. Denver & R. G. R. Co. v. City and County of Denver, 
250 U.S. 241. To engage in interstate commerce the railroad 
must get onto the land, and to get onto it must comply with 
the conditions imposed by the state for the safety of its 
citizens. Contracts made by the road are made subject to 
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the possible exercise of the sovereign right. Denver & R. 
G. R. Co. v. City and County of Denver, 250 U. S. 241; 
Union Dry Goods Co v. Georgia Public Service Co., 248 U. 
S. 372; Louisville & N. R. Co. v. Mottley, 219 U. S. 467; 
Northern P. R. Co. v. State, 208 U. S. 5838; Manigault v. 
Springs, 199 U.S. 473. If the burdens imposed are so great 
that the road cannot be run at a profit it can stop, whatever 
the misfortunes the stopping may produce. Brooks-Scan- 
lon Co. v. Railroad Commission, 251 U.S. 396. Intelligent 
self-interest should lead to a careful consideration of what 
the road is able to do without ruin, but this is not a con- 
stitutional duty. In the opinion of the courts below the ev- 
idence justified the conclusion of the board that the expense 
would not be ruinous. Many details as to the particular 
situation of this road are disposed of without the need of 
further mention by what we have said thus far. The plain- 
tiff in error discusses with considerable detail the effect of 
the changes upon private sidings. But its rights in respect 
of these are at least no greater than those in respect of the 
main line and are covered by the preceding discussion.” 

A consideration of cases above cited discloses that the 
source of the state’s authority to adopt regulations for pub- 
lic safety at grade crossings is the police power of the state, 
and that the elimination of grade crossings is within the 
scope of that power. The fundamental fact upon which its 
existence is justified is that its exercise promotes the safety 
of either or both of two distinct classes: (1) The passen- 
gers transported by the railways; and (2) travelers pro- 
ceeding over the “intersected way.” These considerations 
apply to “farm grade crossings.”’ It must be conceded that 
each of these, in greater or less degree, is a place of po- 
tential danger. Indeed, some farm crossings, because of 
peculiar situation, may impose greater perils upon the pub- 
lic there in course of transportation, as well as upon per- 
sons and property on the premises where situated, than 
such as are incidental to usual grade crossings upon public | 
highways. The regulation and elimination of farm grade 
crossings must therefore be deemed properly within the 
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scope of the police power. ‘The doctrine cannot be gainsaid 
that the police power of ‘a state under federal and state 
Constitution, when exercised in the interest of public safe- 
ty, is unlimited except by the requirement that the exercise 
be not capricious or wanton or unreasonable. The extent 
and conditions upon which this power will be exercised ob- 
viously is a matter of legislative discretion on part of the 
state. It follows that authorities set forth herein are appli- 
cable to the present case and controlling, and that section 
5527, Comp. St. 1922, as amended, is valid and enforceable. 

The last proposition for consideration is embraced in the 
question, “Is the order of the railway commission reasona- 
ble in view of the peculiar circumstances of the case?” The 
authorities upon the question here involved are not numer- 
ous. Elliott on Railroads makes use of the following lan- 
guage as applicable thereto: “Communication from one 
part of a landowner’s property to another part, which has 
been cut off by a railroad right of way, is often provided 
for by passways and subways constructed under the tracks. 
As a rule, such passways and subways are more convenient 
for the landowner, and are at the same time much safer for 
the railway company, for collisions and injuries at such 
crossings are practically reduced to a minimum. There are 
but few adjudicated cases as to whether or not a company 
can be compelled to furnish a crossing by means of a pass- 
way or subway under the track. * * * It has, however, 
been held, and correctly, we think, that where a railroad 
company was required to construct farm crossings, and it 
appeared that the track was on a high embankment, and - 
there was a natural depression through which a subway 
could be more conveniently constructed than a grade cross- 
ing, such subway would be ordered constructed.” 38 Elliott, 
Railroads (3d ed.) 476. Beardsley v. Lehigh Valley R. Co., 
142 N. Y. 173; Van Wagner v. Central N. E. & W. R. Co., 
80 Hun (N. Y.) 278; Jones v. Seligman, 81 N. Y. 190; 
_ Powell v. Atchison, T. & S. F. R. Co., 215 Mo. 339. 

We are also convinced from a careful examination of the 
record that, in view of the cireumstances therein set forth, 
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thé order entered by the railway commission requiring the 
construction of the underground cattle pass is not unreason- 
able, and that the order of the Nebraska state railway com- 
mission so directing must be, and is, in all things, 


AFFIRMED. 
ROSE and GOOD, JJ., dissent. 


FRANK E. SHARP V. STATE OF NEBRASKA 
FILED JULY 1, 1927. No. 25538. 


1. Criminal Law: EvIDENCE: PHoToGRAPHS. As a general rule, 
whenever it is relevant to describe a person, place, or thing, 
correct and accurate photographs or pictures thereof, properly 
identified, upon sufficient foundation laid, are admissible for 
that puEpore 


: Where a paper, containing an orig- 

inal impression of the palm print of defendant’s hand which 
would have been competent evidence upon the trial of the case, 
is shown to have been lost and its non-production properly 
accounted for, an accurate photograph thereof. properly identi- 
fied, upon sufficient foundation laid, may be received in evidence 
in lieu of the original. 

8. Homicide: MoTIvE: REBUTTAL. Where the state, in a crim- 
inal prosecution for uxoricide, as bearing upon the question of 
motive, introduces evidence covering a period of time prior to the 
alleged commission of the offense charged. as to the state of 
mind of the deceased toward the defendant, the frequent oc- 
currence of quarrels and of feelings of hostility and ill will be- 
tween them, the defendant, upon proper foundation laid, is 
entitled to have received in evidence letters written to him by 
deceased within the period of time covered by such evidence of the 
state. where the letters thus offered contain expressions of en- 
dearment, or where the contents thereof fairly support the 
inference that the relations between the deceased and defend- 
ant were good, and these tend to contradict the theory of the 
state. It is error to exclude such letters. 

4, Instruction quoted in opinion disapproved. 


ERROR to the district court for Lancaster county: MASON 
WHEELER, JUDGE. Reversed. 
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M. V. Beghitol and Richard F. Stout, for plaintiff in error. 


O. S. Spillman, Attorney General, and George W. Ayres, 
contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, GOoD, 
THOMPSON AND EBERLY, JJ. 


EBERLY, J. 

Plaintiff in error, hereinafter called the defendant, was 
convicted of murder in the first degree and sentenced to 
death by electrocution. He prosecutes error to have this 
court review the record of the trial and conviction. The 
information charges “that Frank E. Sharp * * * on or 
about the 16th day of March, A. D. 1926, * * * did * * * 
unlawfully, feloniously, purposely, and of his deliberate and 
premeditated malice, strike Harriet A. Sharp with a ham- 
mer, and as a result thereof she died March 16, 1926.” 

*Harriet A. Sharp, deceased, was the wife of the defendant. 

Among the errors assigned will be considered only as- 
signment No. 1, pertaining to the admission in evidence of 
exhibits 17 to 33, inclusive, assignment No. 3, based on the 
acts of the court in excluding from evidence exhibits 41 
to 46a, inclusive, being letters written by Mrs. Sharp to 
the defendant, and assignment No. 4, predicated upon the 
giving by the court of certain instructions, on its own mo- 
tion, relative to the imperative necessity for the jury’s 
agreement on a verdict. 

Facts of the record will be narrated only so far as may 
be necessary to understand the theory on which the objec- 
tions discussed are urged. It may be said, however, that 
the body of Mrs. Sharp was found on the morning of March 
17, 1926, in a two-seated Ford car owned by the defendant, 
on the public road two miles north of Havelock, Nebraska. 
The appearance of her body indicated that she had been 
murdered by a succession of heavy blows on her skull. On 
the night before her dead body was found, she left her home 
in this Ford car with the defendant, intending to go to a 
dance, pursuant to an arrangement mutually made by the 
defendant and his wife with certain of their friends. After 
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leaving the home and while en route to the dance, certain 
table scraps for use as chicken feed, and a borrowed rake, 
were left by deceased and defendant at the home of F. A. 
Wilson. At this time some conversation, unimportant in 
its nature, ensued at the Wilson home, and about 8 o’clock 
p. m. the defendant and his wife drove away in the Ford. 
From then until about 10:30 p. m. the statement of the de- 
fendant is the only evidence as to the movement of either 
Mr. or Mrs. Sharp. ° At the last-named hour the defendant 
appeared at the home of Mr. Carey in Bethany, four and 
four-tenths miles from where the body of his dead wife 
was subsequently discovered the following morning. In 
view of the disposition of the case hereinafter made, to here 
include a recital of all the evidence would serve no useful 
purpose. 

A careful examination of the record before us, however, 
discloses that the defendant, upon the trial which followed 
the event narrated, was convicted of the crime charged in 
the information upon evidence wholly circumstantial in its 
nature. The nature of this evidence does not militate 
against the credit to which the proceedings before us are 
entitled, nor weaken the presumptions which surround 
them. It would indeed be injurious to the best interests of 
society if such proof could not avail in judicial proceedings. 
If it were necessary always to have positive evidence, the 
testimony of eye-witnesses, how many criminal acts com- 
mitted in the community, destructive of its peace and sub- 
versive of its order and security, would go undetected and 
unpunished ? ; 

“Circumstantial evidence, therefore, is founded on ex- 
perience and observed facts and coincidences, establishing 
a connection between the known and proved facts and the 
fact sought to be proved. The advantages are, that, as the 
evidence commonly comes from several witnesses and dif- 
ferent sources, a chain of circumstances is less likely to be 
falsely prepared and arranged, and falsehood and perjury 
are more likely to be detected and fail of their purpose. 
The disadvantages are, that a jury has not only to weigh 
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the evidence of facts, but to draw just conclusions from 
them; in doing which, they may be led by prejudice or 
partiality, or by want of due deliberation and sobriety of 
judgment, to make hasty and false deductions; a source 
of error not existing in the consideration of positive evi- 
dence.” Commonwealth v. Webster, 5 Cush. (Mass.) 295. 

This situation, indeed, in the present case, emphasizes 
the importance of the proper application of the rules of 
evidence, to the end that matters, improper for considera- 
tion by the jury, may be excluded, and that all facts which 
may shed light on the issues investigated may be received 
and given proper consideration by the triers of fact. 

The first assignment of error made by the defendant is 
based on the reception in evidence, over the objection of 
defendant, of exhibits 17 to 33, inclusive. In explanation 
of these objections, it may be said that an imprint was 
found on the handle of a hammer, exhibit 14, which was 
found in the car in which the dead body of the wife of the 
defendant was discovered. An imprint of the palms of de- 
fendant’s hands was thereafter secured while he was in cus- 
tody, to the taking of which he made no objection. Exhibits 
17 to 33, inclusive, constitute photographic reproductions 
and enlargements, made for the purpose of comparison, of 
the imprint on hammer, exhibit 14, and the palm print of 
defendant’s hand. When these exhibits were offered in 
evidence, the original palm print of the defendant’s hand, 
prepared by the representative of the state, after the ac- 
cused was in custody, was not offered, but its loss and non- 
production were properly accounted for, and further evi- 
dence received as foundation for the introduction of certain 
exhibits disclosed that they were accurate and correct in all 
respects and truly represented the missing palm print. 

In view of these facts the objection made to the reception 
in evidence of that portion of exhibits 17 to 33, inclusive, 
relating to the palm print of defendant’s hand, wholly based 
on the nonproduction of the original palm print, was prop- 
erly overruled. Marion v. State, 20 Neb. 233; 22 C. J. 912, 
sec. 1115; 22 C. J. 916, sec. 1118. 


VoL. 115] JANUARY TERM, 1927. 7Al- 
Sharp v. State. 


It would seem that the defendant could not have been 
prejudiced by the absence of this original palm print. If 
error or mistake had occurred in a photographic reproduc- 
tion of that print, the controlling evidence which would 
disclose that fact was at all times the defendant’s own 
hand. It may be said in passing that exhibit 14, found in 
the death car, on which a palm print appears, was received 
in evidence without objection, as were all photographs 
thereof. 

As to the assignment. of error based upon the refusal 
of the district court to require the county attorney at this 
trial, upon all applications of the defendant, then first made, 
to furnish the defendant with a copy of the notes of an 
oral statement of the defendant taken in shorthand by the 
employees of the county attorney’s office, and by. them ex- 
tended in typewriting, and designated in the record as ex- 
hibit 49, it may be said that the question is now wholly 
moot. It will be seen the case is reversed. The document, 
exhibit 49, though not admitted in evidence, now forms 
a part of the bill of exceptions in this case. This bill of 
exceptions will be, in due time, returned to the clerk of the 
district court for Lancaster county, Nebraska, and will be 
preserved by him. The defendant will then be entitled to 
make such use of exhibit 49 as his judgment may determine 
and the rules of evidence permit. The question of the 
right of the defendant to compel the production of the said 
document in the manner attempted is, therefore, wholly 
immaterial at this time. 

The next assignment of error for consideration is the re- 
fusal of the trial court to permit exhibits 41 to 46a, inclu- 
sive, to be read in evidence, after proper foundation there- 
for had been duly laid. These exhibits were letters written 
by Mrs. Sharp to her husband. . They were offered to con- 
trovert the theory of the state as to motive. The trial court 
excluded them on objection of the state, and in this the 
defendant insists the district court erred. 

The question in the form here presented is a new one 
in this jurisdiction. In view of our statutes relating to 
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prejudicial error, it naturally involves two elements: First, 
was the defendant entitled to have these letters, written by 
his wife, admitted and read to the jury? Second, if the let- 
ters were erroneously excluded, was the defendant preju- 
diced thereby? 

The general rule seems to be that on trials involving the 
charge of uxoricide, letters of deceased, with proper foun- 
dation laid, are admissible in evidence on behalf of accused 
if their contents are such as tend to sustain his contention 
on the subject of motive. 

“Wherever the bodily or mental feelings of an individual 
are material to be proved, the usual expressions of such feel- 
ings, made at the time in question, are also original evi- 
dence.” 1 Greenleaf, Evidence (16th ed.) sec. 162a. “On 
this principle, in actions for criminal conversation, it being 
material to ascertain upon what terms the husband and 
wife lived together before the seduction, or in any other 
case in which the feelings of either toward the other is ma- 
terial, their language and deportment toward each other, 
their correspondence together, and their conversations and 
correspondence with third persons, are original evidence. 
Such letters and other statements are admissible because 
credit is given to her for having acted with sincerity at the 
time.” 1 Greenleaf, Evidence (16th ed.) sec. 162d. 

“The existence of an emotion—hatred, malice, affection, 
fear, and the like— is usually evidenced by conduct or by 
utterances indirectly indicating the feeling that inspires 
them. * * * A special application is also found in actions 
for alienation of affections, criminal conversations, divorce, 
or wife-murder, where the state of affections of the wife 
to the husband, or of the husband to the wife, becomes ma- 
terial. Here, the declarations of the person as to her or his 
own state of affections are admissible under the present 
principle.” 3 Wigmore, Evidence (2d ed.) sec. 1730, and 
cases cited. 

“On the part of one accused of having killed his ite as 
a result of his loss of love and affection for her, and his 
infatuation for another woman, an affectionate letter 
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written by the wife to the husband is relevant to disprove 
motive for the crime.” 2 Wharton, .Criminal Evidence 
(10th ed.) sec. 904. 

“That love or friendship was the animating motive for 
given conduct may be shown by the extrajudicial statements 
made by the person in question.” 4 Chamberlayne, Modern 
Law of Evidence, sec. 2671. 

Manifestly, evidence of motive, though admissible in all 
prosecutions for homicide, is of decided importance in cases 
where the evidence relied upon for conviction is wholly 
circumstantial. In the present case the state properly 
sought to establish criminal motive on part of the defend- 
ant. Its witnesses for this purpose were the four step- 
children of the defendant, and his brother-in-law. These, 
the sole source of this testimony, were the children of the 
murdered woman by a former husband whose place in the 
family home the defendant had supplanted, and a witness 
married to the deceased sister. | 

It may justly be said that the record fairly reflects the 
fact that none of these witnesses were friendly to the de- 
fendant. A number of them admit considerable animosity 
toward him. The home of Mrs. Sharp and the defendant 
was a rooming and boarding house conducted by the former. 
This business had been carried on at different locations in 
Lincoln. In this rooming and boarding house, it appears 
from the record that from ten to thirty persons were con- 
tinuously cared for and entertained. None of these appear 
as witnesses for either the state or the defendant. The 
evidence relied upon by the state on the question of motive 
tends to prove that frequent and bitter quarrels occurred 
between Mrs. Sharp and defendant during the year 1925, 
and, indeed, up until the night of the murder. This evi- 
dence also disclosed. the particulars and cause of the con- 
tention, and, if believed, tended to establish that Mrs. Sharp 
was of the settled, decided, and persistent opinion that her 
husband failed to properly contribute to her support, and 
was constantly reproaching him for this dereliction; that 
she frequently made threats that she would discontinue the 
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marital relations existing between herself and defendant, 
and exclude him from the home, if he did not do better in 
that regard. 

One witness, the husband of a sister of deceased, also tes- 
tified that while he and defendant were engaged in a paving 
job, in 1925, in Hebron, Nebraska, he roomed with the 
latter, and during that time, and at that place, in conver- 
sation with witness, defendant had repeatedly spoken of 
his wife in the most repulsive terms, called her vile names, 
and threatened to “knock her damn head off.” If this testi- 
mony is to be implicitly believed, it would strongly support 
the contention of the state as to the existence of a criminal 
motive on the part of defendant. It would also justify the 
inference that the settled opinion of Mrs. Sharp on the sub- 
ject of support, to which she was entitled from the husband, 
whether justified or not, and disagreements and quarrels 
resulting therefrom, were the cause of the complete loss of 
love and friendship between parties. 

If the preceding paragraph reflects the true situation, 
it was an important element in the state’s case. However, 
this attitude on part of .defendant’s wife the defendant ex- 
pressly denied. He insists that no serious quarrels occurred 
between himself and wife, and expressly denied the charges 
made by the brother-in-law. 

There is some corroboration in the evidence for defend- 
ant. There is no evidence in the record that any violence 
was ever offered by him to his wife prior to the night of the 
tragedy. The four childern, when testifying to the upbraid- 
ing of the defendant by the mother during the quarrels to 
which they testified, quite often conclude their testimony 
with the statement that at that time Sharp “never said a 
thing” in reply. 

As evidence to rebut the effect of this testimony as to the 
existence of a criminal motive, and to corroborate his own 
denial of bad relations with his wife, and to establish the 
state of her mind toward him, the defendant offered in 
evidence exhibits 41 to 46a, which were letters written by 
his wife to him, all substantially within the scope of time 


VoL. 115] JANUARY TERM, 1927. 745 
Sharp v. State. 


covered by the evidence of the state on the subject of mo- 
tive. Each of these letters are started with the words 
“Dear Husband” or “Dear Frank,” and each closes with the 
words “Loving Wife Harriet” or “Loving Wife.” Their 
contents disclose that they were written by a woman uned- 
ucated who had toiled and was still working. She was 48 
years old. The letters were not letters of a young girl 16. 
Still, the reading of them would tend to support the conclu- 
sion that they were not written by a woman who had no 
affection for her husband, or who believed her husband was 
not properly supporting her or had no affection for her. 
They mention no trouble between the parties, refer to no 
disputes, make no demands, the absence of all of which par- 
ticulars might well lead to the conclusion that the relations 
between the parties were friendly, and that any serious 
trouble between the defendant and his wife at the time the 
letters were written, was nonexistent. These particulars, 
as well as the general tone of the letters, would so indicate. 

Facts involving in some respects the identical principle 
presented in the instant case were before the supreme 
court of Indiana in the case of Pettit v. State, 135 Ind. 3938. 
This was a prosecution of the husband for the murder of 
his wife, the state, as proof of criminal motive, relying on 
the loss of affection for her on part of the husband, and an 
infatuation for another woman. The Indiana court held 
that an affectionate letter written by the wife to the hus- 
band is admissible to disprove the existence of motive for 
killing his wife. In the opinion the court say, in part: 
“Another question arising upon the record is as to the al- 
leged error of the court in rejecting, as evidence for the de- 
fendant, a letter from Mrs. Pettit to her husband, contain- 
ing expressions of endearment. It is urged by appellant’s 
counsel that the letter was admissible, both in rebuttal of 
the theory of the husband’s loss of affection for his wife, 
and in contradiction of Hickman as to complaints of the 
wife heretofore given, and of Wilson, that Pettit was neg- 
lecting his wife in being from home days at a time with- 
out advising her of his whereabouts. * * * From our view 
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of the question, it was proper to have admitted in evidence 
the letter of the wife to the husband. The relations exist- 
ing between the deceased and her husband were naturally 
and by the theory of the state’s evidence necessarily, the 
foundation upon which the guilt of the defendant was to 
be determined. While indifference, or even ill treatment 
by the husband, does not necessarily destroy all the affec- 
__tion of the wife for him, yet the degree of that affection 
must, to a greater or less extent, depend upon his treatment 
of her. The relation of husband and wife is peculiar, in 
that all of the interests of life concern them alike, and are 
so inseparable from their thoughts of, and affections for, 
each other, that it cannot be said, as a matter of law, that 
the estrangement of the husband necessarily destroys the 
affection of the wife for him. It necessarily follows that 
the existence of affection for him does not, of itself, pre- 
clude the loss of affection by him. Where the relation is 
the subject of inquiry, and where it becomes proper to 
investigate the treatment of one toward the other, with a 
view of determining that relation, it is proper to canvas 
the treatment of the other toward that one. The treat- 
ment by each of the other casts a light into the otherwise 
dark recesses of the heart of each. The strength of that 
light is a subject for the jury, and may not be determined 
as a question of law. The letter of a wife, with whose mur- 
der her husband was charged, though written to a third 
person, was held admissible ‘to disprove the existence of the 
motive to commit the murder, which the testimony for the 
state conduced to establish.’ ”’ 

It would seem that the principles announced in the fore- 
going case were, in effect, approved, if not adopted, by this 
court in the case of Sutter v. State, 102 Neb. 321, wherein 
it was held: “Evidence of declarations by deceased of in- 
tention to commit suicide, or evidence consisting of the 
written statements of the deceased bearing upon the ques- 
tion of intention to commit suicide, is admissible in a mur- 
der case, if introduced solely to show the state of mind or 
intention of the one making them, at the time they were 
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made.” And.in that case, during the course of the opinion, 
the following observation was made, which certainly ap- 
plies to the case at hand: “In such a case as this, where the 
life and liberty. of the accused are at stake, no evidence, 
whether of declarations or written words of the deceased, 
which reasonably bears upon the issues should be excluded. 
Justice and humanity require its consideration.” — 

In view of the issues of fact involved in the testimony 
before the district court in the instant case, and in the light 
of the authorities quoted, it would seem that the letters, 
exhibits 41 to 46a, should have been received in evidence, 
and that in excluding them the district court erred, which 
error must be deemed prejudicial. 

The following language, contained in the instructions of 
the district court to the jury, was excepted to by the de- 
fendant: “Again, let me remind you gentlemens that it is 
your function to agree. All the evidence that the state and 
the defendant have procured has been presented to you. To 
recall these witnesses and to try this case again would he 
expensive in time and money. It is useless to try cases un- 
less juries do agree. A failure to agree in this case would 
be quite unfortunate. Do not seek to avoid your duty by 
failing to agree and passing the buck to some other jury. 
Witnesses move away, die and forget. Exhibits are lost 
or damaged. Now is the time to decide this case. So, let 
me again urge upon you gentlemen, that unless you do re- 
turn a verdict, you will fail to function as jurymen.” 

After a careful examination of the record, we are con- 
vineed that the above instruction invaded the proper prov- 
ince of the jury, and inevitably exerted too strong a pres- 
sure in favor of agreement. This attitude, obviously, was 
prejudicial to the defendant. 

A verdict is the expression of concurrence of individual 
judgment. The proper functioning of a jury is to be de- 
termined wholly by the proper functioning of each individ- 
ual juror. It involves that from the evidence each individ- 
ual juror should be led independently and conscientiously 
to the same conclusion. This unanimous conclusion of 
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twelve different minds is the “certainty of fact sought in 
the law.” If this required ‘certainty of fact’? does not exist 
in such degree that twelve reasonable minds, independently 
and conscientiously, upon due consideration, arrive at the 
same conclusion, a disagreement is not only a full perform- 
ance of duty and a complete exercise of a juror’s proper 
function, but is imperative, if the fundamental basis of trial 
by jury is to be preserved. 

So, too, no juror should be influenced to a verdict by fear 
of personal criticism, possible disgrace, or pecuniary injury. 
No juror should be induced to assent to a verdict by a fear 
that a failure to agree would be regarded by the public as 
reflecting upon either his intelligence or his integrity, or as 
a failure to properly perform a public duty. Personal con- 
sideration should never be permitted to influence a juror’s 
conclusion? : 

It may also be said that the determination in every jury 
trial whether the required certainty of fact exists in the 
necessary degree to justify an agreement is exclusively a 
question of fact which is for the sole determination of the 
jury. 

The instruction quoted, in effect, peremptorily directing 
an agreement, invaded and trespassed upon the province of 
the jury. It determined affirmatively, as a question of law, 
what it was the constitutional duty of the jury, as a ques- 
tion of fact, to determine, as the conscience of each of 
twelve reasonable jurors, on due consideration of all the 
evidence, might individually conclude and direct. Thereby, 
the defendant was deprived of the full benefit of his con- 
stitutional: right to a speedy, public trial by an impartial 
jury. 

That other jurisdictions have condemned instructions in- 
volving similar principles may be seen in the following 
eases: People v. Engle, 118 Mich. 287; People v. DeMeauz, 
194 Mich. 18; Mt. Hamill State Savings Bank v. Hughes, 
196 Ia. 861; Freeby v. Town of Sibley, 183 Ia. 827; People 
v. Sheldon, 156 N. Y. 268; State v. Bybee, 17 Kan. 462. 

It follows, therefore, that, for the reasons given, the 
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judgment and sentence of the district court must be, and is, 
reversed, and the cause is remanded for further proceedings 
in accordance with this opinion. 

REVERSED. 


RosE, J., dissenting. 

In my opinion the jury in their deliberations and con- 
clusions were influenced by circumstances that told their 
own story as inanimate witnesses that could not commit 
perjury or contradict each other or be prompted by passion 
or fear of consequences. With such evidence before the 
jury, relating as it did to the issue of guilt, I am unwilling 
to say they were influenced, or defendant prejudiced, by 
the instruction on their duty to agree or that their verdict 
might have heen different had the rejected letters relating 
to the affection of the wife for the husband at earlier dates 
been admitted. 


E. LAWRENCE MARTIN, APPELLEE, V. BROWNELL BUILDING 
COMPANY, APPELLANT. 


FILED JuLY 1, 1927. No. 24341. 


1. Trial: INSTRUCTIONS: NEGLIGENCE. It is not error to fail to 
instruct on the law of comparative negligence of the respettive 
parties when no evidence of contributory negligence on the part 
of the plaintiff is offered. 

2. Appeal: INSTRUCTIONS: NEGLIGENCE. Where the negligence 
charged against the defendant is that a railing of a fire escape 
landing fell because of negligent construction and maintenance, 
an instruction to the effect that, if you find from the evidence 
that the plaintiff climbed over the railing, and that it was there- 
by subjected to pressure and strain which could not have been 
foreseen by those constructing and maintaining it, and by 
reason whereof it fell and plaintiff was injured, then you will 
determine from the evidence whether such use of said fire escape 
by the plaintiff amounted to contributory negligence which 
was more than slight as compared with any gross negligence, if 
any, of the defendant building company, in the manner of 
maintaining said railing, is erroneous; but if there is no 
evidence that plaintiff climbed over said railing, causing a strain 
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which could not have been forseen by those constructing and 
maintaining it, it is error without prejudice to the rights of 
the. defendant. 


APPEAL from the district court for Lancaster county: 
WILLARD E., STEWART, JUDGE. Affirmed. 


T. F. A. Williams and Homer L. Kyle, for appellant. 


Bruce Fullerton, Woods, Woods & Aitken and J. J. Led- 
with, contra. 


Heard before ROSE, GooD, THOMPSON, and EBERLY, JJ., 
and LESLIE, District Judge. 


LESLIE, District Judge. 

This is an appeal from a verdict of a jury in favor of 
the plaintiff and against the defendant Brownell Building 
Company. The judgment of the trial court was affirmed 
in an opinion written by Commissioner Thompson, motion 
for rehearing was filed by defendant Brownell Building 
Company, and rehearing granted, confined, however, to a 
consideration of two questions only raised by the defendant, 
to wit: (1) Was it error for the court to refuse to give in- 
struction No. 11, tendered by the defendant, and to give in- 
struction No. 18 by the court on its own motion? (2) Was 
there sufficient evidence to sustain the verdict of the jury? 
These questions were argued before the commission, and 
reargued before the court. Instruction No. 18 given by the 
court on its own motion is as follows: 

“Tf you find from the evidence that the plaintiff, Martin, 
after placing the ladder against the wall below the lower, or 
so-called underground, terminal, ascended the ladder, and 
attempted to climb from said ladder to the second story 
landing of the fire escape by climbing up over the railing 
of said fire escape landing, and that said railing was there- 
by subjected to a great and unusual pressure and strain, 
which could not reasonably have been foreseen by those con- 
structing and maintaining said fire escape and railing, and 
by reason whereof said railing fell and plaintiff was in- 
jured, then you will determine from the evidence whether 
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such use of said fire escape by the plaintiff amounted to con- 
tributory negligence, which was more than slight as com- 
pared with any gross negligence, if any, of the defendant 
building company, in the manner of maintaining said fire 
escape and railing in question.” 

’ Instruction No. 11, tendered by the defendant Brownell 
Building Company, is the same as No. 18, given by the court, 
down to the word “you” in line 11 of No. 18. From there 
on the tendered instruction is as follows: 

“You are instructed that such conduct on the part of the 
plaintiff would constitute negligence on the part of the 
plaintiff in more than a slight degree contributing to the 
injuries sustained by him, and, in such event, your verdict 
should be for the defendant Brownell Building Company, 
even though you may find from the evidence that the 
Brownell Building Company was negligent in its manner of 
constructing and maintaining said fire escape and railing.” 

The plaintiff, an employee of the telephone company, was 
sent to the Brownell Block to install a telephone, or move 
one from one part of the building to another. On the 
rear of the building the telephone company maintains an 
upper and lower terminal box for its wires entering the 
building. The lower box was 12 or 14 feet above the sur- 
face of the alley, and the second, or upper terminal, was 
about 25 feet above the surface of the.alley. There was a 
fire escape landing on the building, which was about 18 
feet above the surface of the alley, midway between the 
upper and lower terminals. 

The plaintiff testified that it was necessary for him to 
gain access to both terminals, and that for the purpose of 
reaching the lower one he borrowed a ladder from the de- 
fendant building company, which he placed against the wall 
of the building. He then testified that it was advisable. 
to go to the upper terminal first in order not to disturb 
the telephone service throughout the building, and that, 
for the purpose of reaching the upper terminal, where all 
the wires terminated, he ascended to the fire escape landing 
on the second story of the building by going up the stairway 
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leading thereto. That after he reached the landing, and 
had sorted over the wires to ascertain which one he wanted, 
he traced it down and stood on the landing of the fire escape 
and pulled the wire up from below so he could tell where 
it turned the corner and went to the north; that in doing 
so he stood four or five inches from the railing, and that 
he lost his balance and fell forward against the railing, 
striking it lightly, and that it and he went together to the 
pavement below. He further testified that the railing was 
constructed of one and one-half inch iron pipe, three feet 
high, badly rusted, and that all the attachments were rusted 
away. 

No one, other than the plaintiff, knew of the accident un- 
til he and the railing together hit the pavement below. He 
testified that he had placed the ladder against the wall of 
the building, but had not used it. One of the defendant’s 
witnesses testified that he drove into the alley as the plain- 
tiff placed the ladder against the wall. and that he saw 
plaintiff start to ascend the ladder. There is no evidence 
from any person or source, other than the plaintiff himself. 
as to where he fell from, nor what caused him to fall. 

It is the contention of the appellant, defendant building 
company, that the plaintiff ascended the ladder to the first, 
or lower, termina] box, and then attempted to reach the 
fire escape landing by climbing from the top of the ladder 
up over the railing, and that in doing so the railing was sub- 
jected to unusual strain and pressure which could not rea- 
sonably have been foreseen by those constructing and main- 
taining it. This is a mere theory of the defendant, how- 
ever. There is no evidence whatever to sustain it. A study 
of the physical conditions discloses that it would have been 
practically impossible for the plaintiff to have reached the 
railing from the ladder. Instruction No. 18, given by the 
court on its own motion, does not correctly state the law. 

The negligence charged against the appellant, defendant 
building company, is that the railing about the fire escape 
landing was improperly constructed, and that it was not 
maintained in a reasonably safe condition for use. If it 


VoL. 115) JANUARY TERM, 1927. 753 
Martin v. Brownell Bldg. Co. 


fell because it was subjected to a great and unusual pres- 
sure and strain, which could not reasonably have been fore- 
seen by those constructing and maintaining it, then it can 
scarcely be said that it fell because it had been negligently 
constructed, or was being negligently maintained. One is 
required, in building a fire escape, to construct and main- 
tain it in such manner as to make it reasonably safe for 
the purposes for which it is intended. The law does not 
demand that it shall be so constructed and maintained that 
it will withstand unusual strain and pressure that could 
not reasonably have been foreseen or anticipated. 

The giving of instruction No. 13 was error, but without 
prejudice to the rights of the appellant, defendant build- 
ing company, since there was no evidence to sustain the 
theory of the said defendant. 

Instruction No. 11 tendered by the defendant correctly 
states the law, but for the reasons above stated, it was not 
error for the court to refuse to give this instruction. Beau- 
champ v. Leypoldt, 108 Neb. 510; Wilson v. Morris & Co., 
108 Neb. 255. 

We have carefully considered the evidence, and reached 
the conclusion that it sustains the verdict. 

The commissioners’ opinion, affirming the judgment of 
the district court, heretofore filed and adopted, is therefore 
adhered to, except as modified herein, and the judgment of 
the trial court is 

AFFIRMED. 

ROSE, J., dissenting. 

J am inclined to take the view that the parties tried the 
issue that plaintiff, while standing on the fire escape and 
leaning over the railing in the act of pulling up a wire, lost 
his balance and fell against the railing, thus subjecting it 
to an unusual strain under which it gave way, the-loss of 
equilibrium causing the injuries of which he complains, 
and that there is evidence tending to support such a defense 
as to which an erroneous and prejudicial instruction was 
given. 
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STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, ET AL., 
APPELLANTS, V. FIRST NATIONAL BANK OF CARROLL 
ET AL., APPELLEES. 


FILep JULY 1, 1927. No. 24924. 


Depositaries: DEPOSIT oF STATE MONEYS: LIABILITY OF SURETIES. 
At the expiration of his term of office as state treasurer 
January 4, 1923, C. held four certificates of deposit in the 
sum of $1,000 each, issued to him September 29, 1922, by the 
First National Bank of Carroll on account of $4,000 deposited in’ 
said bank during his administration. In the settlement between 
retiring state treasurer and incoming state treasurer the re- 
tiring state treasurer retained said certificates as his own prop- 
erty, accounting to the incoming state treasurer for their value 
by delivering to him his personal check for $4,000. Ten days 
later C. had said certificates of deposit renewed by said bank, 
and subsequently delivered them to R. and received from him, 
as such state treasurer, his check for $4,000. Held, an invest- 
ment by R., state treasurer, of $4,000 of state funds in certifi- 
cates of deposit owned by C., and not a deposit of money in, said 
bank by R. during his term of office, within the meaning of 
section 6186, Comp. St. 1922, and sureties on depository bond 
given to secure repayment of money deposited belonging to the 
state not liable for payment of said certificates of deposit. 


APPEAL from the district court for Wayne county: 
DE WITT C. CHASE, JUDGE. Affirmed in part, and reversed 
in part. 


O. S. Spillman, Attorney General, Lloyd Dort and R. J. 
Shurtleff, for appellants. 


H. E.. Siman, A. R. Davis and C. H. Hendrickson, contra. 


Heard before ROSE, GOOD, THOMPSON and EBERLY, JJ., 
LESLIE and SHEPHERD, District Judges. 


LESLIE, District Judge. 

This action is brought by the state of Nebraska, by the 
attorney general, and the then state treasurer, on four cer- 
tificates of deposit, to secure payment of which it is alleged 
a depository bond was given by the First National Bank 
of Carroll as principal, and defendants D. R. Thomas, John 
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Davis, Alfred Thomas, and T. J, Thomas, as sureties in the 
sum of $15,000. The amount sought to be recovered in this" 
action is $4,000 alleged to have been deposited by the then 
state treasurer in said defendant bank on the 15th day of. 
January, 19238. 

The bank’s answer to the petition is made by Charles H. 
Randall, receiver, and admits that the state of Nebraska 
had on deposit in said bank $4,000, for which certificates of 
deposit were issued, but alleges that he has no further 
knowledge of the matters set forth in said petition, and, 
therefore, denies each and every allegation contained in 
plaintiff’s petition. 

The defendant sureties filed for their answer a general 
denial. 

At the close of the plaintiff’s evidence the defendants 
rested and plaintiff and defendants moved for a directed 
verdict. The jury were discharged and the court found in 
favor of all of the defendants and against the plaintiff. _ 

Errors assigned are that the judgment of the trial court 
in favor of the bank is contrary to the law and the evi- 
dence. 

There are few, if any, disputed questions of fact to con- 
sider. Prior to January 4, 1923, D. B. Cropsey was treas- 
urer of the state of Nebraska. On June 30, 1921, as such, 
he deposited $12,000 in the First National Bank of Carroll. 
This deposit was secured by a depository bond signed by 
the Lion Bonding Company as surety. Subsequently the 
Lion Bonding Company went into the hands of a receiver. 
Cropsey, as state treasurer, made demand upon the bank 
for the $12,000. The bank being unable to make payment, 
or furnish surety bond, owing to its financial condition, 
Cropsey accepted a personal bond from the bank running 
directly to himself. Later the bank paid Cropsey the $12,- 
000, and thereafter, on or about September 29, 1922, Crop- © 
sey deposited $4,000 in the bank and received from the 
bank four certificates of deposit of $1,000 each. The per- 
sonal bond taken to secure the $12,000 previously deposited 
was allowed to remain as security for the $4,000 deposit. 
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On January 4, 1923, Cropsey’s term of office as state treas- 
urer expired, and Charles D. Robinson succeeded him 
in that office. On or about that date a settlement was 
had between the outgoing treasurer, Cropsey, and the in- 
coming treasurer, Robinson. In this settlement Cropsey 
gave Robinson his personal check for $4,000, and retained 
the four certificates of deposit which had been previously 
issued to him by the defendant bank. In his testimony 
Cropsey states that these certificates of deposit and the 
bond given to secure the payment of the same then became 
his property. On January 15, 1923, 11 days after the expi- 
ration of his term as state treasurer, Cropsey went to the 
First National Bank of Carroll, and on that date the bank 
issued and delivered to him four new certificates of deposit 
in the sum of $1,000 each, ostensibly to take the place ot 
the four certificates of deposit that had been issued to 
Cropsey September 29, 1922; and on or about the same 
time the bond sued upon herein was executed by the bank 
and the sureties above named. On January 19, 1923, Crop- 
sey took the bond and the new certificates of deposit to the 
then state treasurer, Robinson, and delivered them to him, 
and the latter gave his check as state treasurer to Cropsey, 
which said check Cropsey retained and cashed. 

The bond alleged to have been given to secure the pay- 
ment of the certificates of deposit in controversy herein re- 
cites that it is given for state treasurer’s term beginning 
on the 4th day of January, A. D. 1923, and, “in considera- 
tion of the deposit of certain moneys of the state of Ne- 
braska, * * * in the First National Bank of Carroll.” 

The first, and perhaps the only, question for considera- 
tion in disposing of this case, so far as the sureties on the 
bond are concerned, is whether any moneys of the state of 
Nebraska were deposited in. the First National Bank of 
Carrol] during the administration of the state treasurer’s 
term beginning on the 4th day of January, 1923. Appellee 
contends that not one cent was deposited in this bank by 
the state treasurer during his term beginning on the 4th 
day of January, 1923. 
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On January 4, 1928, Cropsey retired from office and Rob- 
inson succeeded him. At that time there was, theoretically 
at least, $4,000 on deposit in the First National Bank of 
Carroll to the credit of the state treasurer, for which Crop- 
sey held four certificates of deposit of $1,000 each. The 
outgoing treasurer, Cropsey, retained the four certificates 
of deposit and paid their value over to the incoming treas- 
urer, Robinson, giving him his personal check for $4,000. 
When this was accomplished, both Cropsey and Robinson 
concede in their testimony that the four certificates of de- 
posit and the bond given to secure the payment (in which 
Cropsey, and not the.state, was named as obligee) became 
the property of Cropsey to do with as he saw fit. The bank 
at this time was insolvent, and had been for months, though - 
it had not gone into the hands of a receiver. Ten days 
after his retirement from office Cropsey had the bank issue 
new certificates of deposit to him in the name of the state 
treasurer, and had a depository bond executed as security 
for the payment of, not the specific certificates, but any 
and all moneys belonging to the state of Nebraska deposited 
in said bank during the state treasurer’s term beginning 
January 4, 1923. After obtaining possession of the new 
certificates of deposit and the depository bond, Cropsey had 
the bond approved by the proper authorities and then de- 
livered it and the certificates to the then state treasurer, 
Robinson, receiving from him as such state treasurer a 
check for $4,000 in payment therefor. Was this a deposit 
of $4,000 in cash belonging to the state of Nebraska by the 
then state treasurer, Robinson, or was it a purchase by 
Robinson from Cropsey of the four certificates of deposit 
that had been issued to Cropsey in extinguishment of the 
indebtedness owing by the bank on the four certificates of 
deposit that he retained as his own property when he re- 
tired from office? We are unable to see how, by any proc- 
ess of reasoning, it can be held to be a deposit by Robin- 
son of $4,000 of the state’s funds during his term of office. 
Robinson never deposited a dollar in the defendant bank 
during his administration. He invested $4,000 of the 
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state’s funds in the certificates of deposit held by Cropsey 
and owned by him on account of moneys deposited in the 
defendant bank during Cropsey’s administration. The 
bond was given to secure repayment to the state of moneys 
deposited by the state in the defendant bank during Rob- 
inson’s administration, not to secure the payment of se- 
curities in the form of certificates issued to Cropsey in re- 
newal of certificates of deposit held by him at the expira- 
tion of his term of office on account of deposits made dur- 
ing his administration. 

As to the defendant bank, however, liability on its part 
is clearly established on the certificates of deposit. The 
only fact in issue between the plaintiff and the defendant 
bank raised by the bank’s answer is whether demand of 
payment was made upon the bank by the plaintiff before 
the commencement of this action, and whether payment 
was made. The evidence establishes that demand was 
made, and payment refused. 

The judgment of the trial court is affirmed as to the de- 
fendants D. R. Thomas, John Davis, Alfred Thomas, and 
T. J. Thomas, sureties, but said judgment is reversed as 
to the defendant First National Bank of Carroll and 
Charles H. Randall, receiver, and remanded to the trial 
court, with instructions to enter judgment for the plain- 
tiff against said bank and receiver for the amount due on 
said certificates of deposit. 


AFFIRMED IN PART, AND REVERSED IN PART. 


A. E. JACKSON, APPELLEE, Vv. FORD MOTOR COMPANY, 
APPELLANT. 


FILED JULY 1, 1927. No, 25941. 


1. Master and Servant: WORKMEN’S COMPENSATION ACT: COM- 
MUTATION. In determining whether lump sum settlements shall 
be permitted in cases where the injury results in death or 
permanent disability. the final power lies in the district courts. 
subject only to exercise according to the terms of the statute, 
and to reversal or modification upon appeal. 
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: PENALTIES, In this case, held that the ap- 
peal was upon reasonable grounds, and that the appellee should 
not be given attorney fees or the penalty for waiting time. 


APPEAL from the district court for Douglas county: 
CHARLES E. LESLIE, JUDGE. Affirmed. 


McGilton & Smith, for appellant. 


Anson H. Bigelow, contra. 


Heard before ROSE, Goop, THOMPSON and EBERLY, JJ. 
and SHEPHERD, District Judge. 


SHEPHERD, District Judge. 

Though the compensation commissioner would not ap- 
prove a lump sum settlement between the parties, even after 
the district court had found upon appeal that said settlement 
should be made, and had transmitted its finding in this 
particular to the said commissioner, the court proceeded to, 
and did, enter an order commuting the award and directing 
payment in a lump sum. 

The appellee suffered a permanent partial disability as 
to eyesight and hearing. The commissioner so determined 
and awarded compensation at $15 a week for 45 weeks 
and $6 a week thereafter for the remainder of his natural 
life. Both parties appealed, and the district court found 
as did the commissioner in regard to the injury and the 
amount of the compensation. But the court further found, 
the parties agreeing and praying therefor, that commu- 
tation should be employed, and that the appellant should 
be permitted to pay the present worth of the judgment, or 
$5,010.53, in a lump sum. 

Immediately the appellee took a transcript of the court’s 
finding to the commissioner; the commissioner refused to 
approve; and thereupon the court, being fully advised, 
entered the order referred to. 

The one assignment of error is that the district court 
erred in commuting the award for permanent disability 
and entering a judgment for a lump sum; the application 
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for commutation not having been approved by the compen- 
sation commissioner. 

In the case of Perry v. Huffman Automobile Co., 104 
Neb. 215, in which a lump sum settlement had not been pre- 
sented to the compensation commissioner for examination 
and approval, the decision of the lower court ordering the 
settlement was reversed on that account. The court said: 
“While the authority to approve a lump sum for a perma- 
nent disability has been committed to the district court, it 
seems to have been the intention of the legislature, as dis- 
closed by the entire act, to require the parties to submit 
their agreement to the compensation commissioner before 
asking the district court to approve the commutation.” 

The statute requires the submission of an agreement of 
the parties for a lump sum settlement to the compensation 
commissioner before a judgment can be entered relieving 
the employer for liability. In the case cited the court took 
cognizance of the rule, and ruled accordingly; but it is 
not disposed to extend the doctrine further than the limit 
so prescribed by the statute and recognized in the said 
ease. If the legislature had intended that the commissioner 
should have absolute power in this particular, it doubtless 
would have said so, as it did in the matter of lump sum set- 
tlements in cases of minor injuries. The statute is clear in 
regard to the latter. Section 3063, Comp. St. 1922. 

It is contemplated by the employers’ liability act that in 
the proper case a lump sum settlement may be made. It is 
a very important provision of the law, and to place the 
absolute power of permitting or refusing such a settle- 
ment in the hands of one man, without appeal from his de- 
cision, however arbitrary, is not to be thought of, unless 
the legislature had so provided beyond question. 

The procedure in the case at bar followed the statute. 
The commissioner had opportunity to approve the settle- 
ment proposed. This was what the law requires. What 
he did was entirely within his function; it was his duty 
to approve or not to approve, as in his judgment seemed 
best. But the final authority, subject to review in this 
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court, was vested in the district court, and was exercised, 
as we find upon a careful examination of the record, with- 
out abuse of discretion. 

Nor is this making nothing of the provision providing 
for such submission. The order was not entered by the 
district court until it had the advantage of the commission- 
er’s judgment. Undoubtedly the court gave such judgment 
due consideration, as advisory. 

It was probably contemplated by the legislature that the 
opinion of the compensation commissioner would be val- 
uable to the courts to which these settlements are com- 
mitted. Provision was made whereby the courts could be 
advised of such opinion. But the law goes no further. 
It is perhaps true, as said by the appellant in its brief, that 
the commissioner lives with his cases and has opportunity 
to keep in touch with the condition of the injured em- 
ployee and is peculiarly qualified to judge of the lump sum 
settlement. But, by the statute, the power lies in the district 
court, subject only to exercise according to the statute’s 
terms, and subject to reversal or modification upon appeal. 

The appellee claims waiting time and attorney fees. But 
the question involved was one of reasonable difference of 
opinion, and the danger to the appellee in making a settle-- 
ment that might be adjudged unlawful was obvious. The 
court is of opinion that, under the rule of court commonly 
invoked in such cases, the appellant should not be subjected 
to the penalty and should not be required to pay an attorney 
fee. 

The decision of the lower court is in all things 

AFFIRMED. 


THEDA MARIA HANSEN, APPELLANT, V. MARY ROOS ET AL., 
APPELLANTS: GERDES J. BADBERG ET AL., APPELLEES. 


FILED JULY 16, 1927. No. 24959. 


1. Deeds: CANCELATION: MENTAL CAPACITY: BURDEN OF PROOF. 
“Where it is sought to cancel a deed for the want of mental 
capacity of the grantor to make the instrument, the burden of 
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proof is on the one who alleges the mental incapacity.” Brug- 
man v. Brugman, 98 Neb. 408; In re Guardianship of Wessel, 
114 Neb. 704. 


UNDUE INFLUENCE: BURDEN OF PROOF. 
“Upon conveyance of real estate by a mother to her son, when 
the facts and circumstances surrounding the transaction are 
such as to show that the deed was executed and delivered for 
a sufficient consideration, the burden of proof rests on the one 
who attacks the conveyance to establish undue influence. The 
undue influence which will avoid a deed is an unlawful or fraud- 
ulent influence which controls the will of the grantor.” In re 
Guardianship of Wessel, 114 Neb. 704. 

8. Affirmance. The record examined, discussed in the opinion, and 
held that the judgment is supported by the evidence and is 
therefore affirmed. 


APPEAL from the district court for Otoe county: JAMES 
T. BEGLEY, JUDGE. Affirmed. 


D. W. Livingston and George H. Heinke, for appellants. 
W. F. Moran and Edwin Moran, contra. 


Heard before Goss, C. J., ROSE, DEAN, Day, GOOD, 
THOMPSON and EBERLY, JJ. 


Goss, C. J. 

This is a suit in equity to cancel and set aside a deed 
conveying 160 acres of land on the grounds that the grantor 
was incompetent and that its execution was procured by 
undue influence. From an adverse decree the plaintiff and 
certain defendants similarly affected appeal. 

The land in question is the southwest quarter of section 
eight, township seven, range thirteen, in Otoe county, Ne- 
braska. It was purchased by John G. Badberg in 1875 for 
$1,500 with a down payment of $400. Title was taken in 
his name and it became the family homestead for himself 
and H. Maria Badberg, his wife, and their two sons and 
three daughters. John G. Badberg died on May 5, 1883, 
leaving a will as follows: 

“In the name of God, Amen. I, John G. Badberg, of 
the township of Rock Creek in the county of Otoe and 
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state of Nebraska, being of sound mind and memory do 
make and publish this my last will and testament. I give 
and bequeath unto my wife, H. Maria Badberg, my real 
and personal estate and do appoint C. W. Stahlhut and 
G. W. Montgomery to be my administrators. My will is 
that my wife shall have charge of with the consent of the 
above named administrators. In case my wife H. Maria 
Badberg marries again after my death she only receives 
the third part of all my personal and real estate. I give 
and bequeath unto Gerdes J. Badberg all my real and per- 
sonal property under the following conditions. 1st. That 
the Said Gerdes J. Badberg shall work and stay on the above 
named farm until after our death. 2d. I give and bequeath 
unto Harm W. Badberg my son the sum of $5. 3d.I give 
and bequeath unto Maria C. Badberg married to Hilke Julfs 
the sum of $5. 4th. I give and bequeath unto John H. Bad- 
berg the sum of $5. 5th. I give and bequeath unto Schwan- 
tie M. Julfs the sum of $5. 6th. I give and bequeath unto 
Stinje J. Badberg the sum of $200. 7th. I give and bequeath 
John G. Badberg, son of Stinje Badberg, the sum of $200 
to be paid to him when he is of the age of 21 years. 8th. I 
will and bequeath unto Anke M. Badberg the sum of $400’ 
when she arrives of age, or 21 years. 9th. I will and be- 
queath unto Herman H. Badberg the sum of $1,000 and one 
team of horses, on condition that he stays with his brother 
Gerdes J. Badberg until he is 21 years of age. Should the 
above named Herman H. Badberg not stay with the said 
Gerdes J. Badberg until he is 21 years of age he is only 
to receive $500 and one team of horses. 10th. I will and 
bequeath unto Theda Maria Badberg the sum of $400 when 
she arrives at the age of 21 years. In witness whereof I 
have hereunto set my hand this 30th day of June, 1882. 
“ (Signed) J. G. Badberg, 
“Hilke Maria Badberg.” 
“Witnesses: G. W. Montgomery. 
“C. W. Stahlhut.” 
This will was admitted to probate June 11, 1883. When 
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his father died, Gerdes J. Badberg was about 23 years old 
and was the oldest child. When the family moved to the 
land in suit Gerdes was about 15 years of age and he was 
66 when the case was tried. His father had consumption 
and was not able to work much. Gerdes broke most of the vir- 
gin soil and did most of the manual labor on the farm up 
to the time of his father’s death and spent the major por- 
tion of the next 43 years on the farm, until his marriage 
working for his mother, and most of the time renting a part 
or all of the farm from his mother. When Gerdes was 28 
years old he married and from that time until 1910 the 
mother lived with her younger son or with plaintiff, either 
on the farm or elsewhere. In 1910, Theda, the plaintiff, 
moved to Kansas. From then until her death the mother 
lived with Gerdes on the farm, which she leased to him, 
but reserving a room for herself in the home. There is 
some dispute in the testimony as to whether or not the 
mother made all the improvements on the place or whether 
or not a considerable proportion of them were made by’ 
Gerdes. He claims in his testimony to have built two barns 
and to have made other improvements in the way of build- 
ing fences and to have paid for these out of his own money 
without reimbursment from his mother. He testified that 
at one time he made more money by selling cream sepa- 
rators than he made out of farming and that it was out 
of the proceeds of this business that he paid for the im- 
provements. It is not of very great significance, but it 
indicates in a way the relationship and filial feeling of the 
son to the mother. She, in turn, while collecting her 
rents from her son or looking after her share of crop rents 
with the care frequently shown in the woman trained in 
the hardships of the pioneer, nevertheless exhibited a fine 
ancestral sentiment by furnishing him the money when he 
was a young man to make a trip to Germany to see her 
family there. We recite these instances to show the relations 
of this fine old mother and her son, and to offset the 
single instance of discord we find in the record where the 
mother is testified to have said that the son did not freely 
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provide her with ready money. During a long life of dealings 
between mother and son, in domestic life and in business 
matters it would be strange if some fretful complaint 
would not be made. This record commends both mother 
and son and shows an utter lack of any attempt on the 
part of the son to overreach her or cause her to favor 
him above his kin more than the circumstances suggest he 
might well, as human experiences usually go, be favored. 

On February 14, 1921, the mother, H. Maria Badberg, 
executed and delivered to Gerdes J. Badberg a warranty 
deed conveying to him the farm “in consideration of the 
sum of one dollar and an agreement to support and take 
care of the grantor during the balance of her life and love 
and affection.” It was executed and acknowledged before 
a disinterested notary at the home of the grantor. She 
died intestate on June 10, 1924. 

The appellants argue that H. Maria Badberg under the 
will of her husband took the absolute fee, that she was in- 
competent to make the deed, and that her execution of it 
was obtained by fraud and undue influence. The appellees 
claim that the will conveyed to the widow a life estate with 
a devise over in fee to Gerdes J. Badberg, attaching certain 
conditions to be performed by him, and that he is now the 
owner of the land. 

The decree of the trial court found that the will of John 
G. Badberg devised the fee simple title to the widow; that 
she was competent and understood the nature of her act 
when she conveyed by warranty deed to Gerdes J. Badberg 
on February 14, 1921; that she was not influenced by him 
or any one else, and that he is now the owner under said 
deed. 

It is not very important in this particular case whether 
the will conveyed to the wife the fee simple title to the 
farm with the power to dispose of it or whether it was the 
intention of the testator to devise the life estate to his 
widow and the remainder to his son, Gerdes. If the will 
were to be interpreted by us as showing the latter intention 
on the part of the testator, then the son, Gerdes, on the 
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death of his mother, took the entire title, subject possibly 
to the unpaid conditional bequests, if any yet remain un- 
paid. In either event, it is a moot question under the par- 
ticular circumstances involved here and we do not consider 
it necessary to decide it. Assuming, however, under the 
terms of the will, that the fee simple title with the power 
of disposal went to the widow, then before plaintiff and 
those aligned with her can recover, they must show either 
that H. Maria Badberg was incompetent to deed the prem- 
ises to Gerdes or that undue influence was brought to bear 
on her in his behalf. 

“Where it is sought to cancel a deed for the want of men- 
tal capacity of the grantor to make the instrument, the 
burden of proof is on the one who alleges the mental in- 
capacity.” .Brugman v. Brugman, 93 Neb. 408; In re 
Guardianship of Wessel, 114 Neb. 704. Tested by this rule, 
the plaintiff has entirely failed to show that her mother 
was incompetent at the time she executed the deed. To 
go over the record and show the evidence of the competence 
of the mother would be a useless waste of time and space, 
particularly not justified in view of the fact that appellants, 
upon whom the burden rested, have failed in their briefs to 
point out any satisfying testimony that the mother failed 
to know what she was doing and the significance and effect 
of her act. On the other hand, the testimony of disinter- 
ested witnesses fully establishes in our minds that Mrs. 
Badberg was mentally competent and capable of making 
the deed. It appears that she had the capacity to under- 
stand what she was doing. She ordered it. She knew the 
extent of her property and she decided intelligently what 
she wanted to do with it. It cannot be said that she was 
incompetent or incapable of making the instrument. 

Likewise, the burden rests on the one who attacks the 
conveyance to establish the fact of undue influence. In re 
Guardianship of Wessel, 114 Neb. 704. Especially is this 
proposition applicable here because ordinarily no influence 
is considered undue which arises out of affection, care, 
claims of kindred and family, or other intimate personal 
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relations. 31 C. J. 1184, sec. 3. There was no showing in 
the proofs in this case of any unlawfu] or fraudulent in- 
fluence which controlled the will of the grantor. She was in 
command of her physical and mental faculties. She sent 
for the notary to come to her home, the deed was explained 
to her, she executed it knowingly and acknowledged it vol- 
untarily. She lived with her son and grantee for more than 
three years thereafter, accepted the consideration named 
in the deed, and by no act indicated any dissatisfaction with 
his ownership of the land or any wish or intention to seek 
to cancel the deed or to make other disposition of the land. 
It is quite possible that she felt that she was. prior to her 
death, carrying out her husband’s will as she understood its 
legal effect without waiting for her death to devolve’ the 
entire estate on her son. 

For the reasons we have given, we are constrained to the 
opinion, upon examination of the entire record, that the 
judgment of the trial court was right and it ought to be 
and is, therefore, 

AFFIRMED. 


DUNCAN MCMILLAN, APPELLANT, V. CHADRON STATE BANK 
ET AL., APPELLEES. : 


FILED JULY 16, 1927. No. 25017. 


1. Pleading: MOTION FoR JUDGMENT. A motion for judgment on 
the pleadings requires a consideration of what may be found 
in all the pleadings as the ultimate facts. 

2. Banks and Banking: IMPAIRED CAPITAL: POWERS OF DIRECTORS. 
Section 8031, Comp. St. 1922, held to authorize the directors of 
a state bank to levy an assessment upon the stock to repair the 
depleted capital or to restore the reserve, only when first au- 
thorized to do so by the stockholders of such bank. Citizens 
State Bank v. Strayer, 114 Neb. 567. 


APPEAL from the district court for Dawes county: WIL- 
LIAM H. WESTOVER, JUDGE. Reversed, with directions. 
E. D. Crites and F. A. Crites, for appellant. 
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George W. Ayres, T. J. McGuire, Samuel L. O’Brien and 
Allen G. Fisher, contra. 


Heard before Goss, C. J., ROSE, DAY and EBERLY, JJ., and 
LESLIE and SHEPHERD, District Judges. 


Goss, C. J. 

Duncan McMillan and Vida McMillan appeal separately 
in two causes where they individually were denied injunc- 
tions and their actions were dismissed. By stipulation the 
cases were consolidated here, the issues being identical. 

The pleadings show that Chadron State Bank, of Chad- 
ron, Nebraska, was capitalized at $100.000 and had out- 
standing 1,000 shares of $100 par value fully paid. Dun- 
can McMillan, appellant, held 100 of these shares and Vida 
MeMillan, his wife, the other appellant. held 10 shares. On 
July 14, 1925, each filed a petition against the bank and its 
directors, alleging that the bank was a going concern, that 
it had never been found or adjudicated by any lawful au- 
thority to be insolvent, and that the department of trade 
and commerce had not taken possession of the bank under 
the provisions of Jaw or otherwise; that the directors were 
advertising the plaintiff’s stock for sale, purporting to be 
acting under section 8031, Comp. St. 1922, to collect an 
assessment of 50 per centum of the par value thereof, and 
that said act is unconstitutional, and that the directors have 
no authority under the charter to make such assessment. 
The defendants filed answers in which they first incorpo- 
rated demurrers and then proceed to plead over. Among 
other things, they pleaded, as a justification for their as- 
sessment, orders from the department asking that the di- 
rectors be called together and ordering them to make the 
assessment complained of to repair the capital stock to 
the extent of 50 per cent. thereof; they further pleaded that 
all the stockholders except plaintiffs consented to the as- 
sessment, and that later there were negotiations with Dun- 
can McMillan, one of the plaintiffs, and a qualified offer 
from him, to surrender his stock, but that some weeks later, 
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when his offer was accepted by resolution of the board and 
after all other stockholders, in reliance upon plaintiff’s of- 
fer, acquiesced in the proposal, he notified them, after con- 
sidering it a few hours, that .he would not take any such 
action; whereupon the defendants, as a board of directors, 
instructed counsel to serve notice upon plaintiff and proceed 
to collect the assessments. They allege that it was within 
the power of the department of trade and commerce, and 
that section 8031 conferred the power upon the defendants, 
as a board of directors. to make the assessments against the 
stock. The defendants moved, successfully, to strike certain 
matters from the reply, and plaintiffs asked, and were 
granted, leave to withdraw the general denial pleaded in 
their replies. This action was apparently taken in order 
to submit the case to the court on such facts as were well 
pleaded by all parties, for, thereupon, the decree entered 
July 23, 1925, recites, each defendant moved for judgment 
on the pleadings and on the demurrers in the answers. The 
court sustained these motions, found that the defendants 
were entitled to judgment on the pleadings, entered orders 
denying temporary and permanent injunctions and dis- 
missed the petitions and actions of plaintiffs. 

The foregoing statement is gleaned from elaborate plead- 
ings, but, though brief, contains every issuable fact stated 
in the pleadings and necessary to a discussion of the case. 
The petitions, answers, orders, decree and briefs show that 
the only questions in the minds of parties, counsel and trial 
court centered around section 8031, Comp. St. 1922. The 
decree specifically mentions that statute and finds that it 
is constitutional in the same sentence in which the court 
finds that the petition does not state a cause of action and 
finds that the defendants are entitled to judgment on the 
pleadings. 

The motion for judgment on the pleadings requires a 
consideration of what may be found as the ultimate facts 
in all the pleadings. Arendt v. North American Life Ins. 
Co., 107 Neb. 716; Comp. St. 1922, sec. 8606; Comp. St. 
1922, sec. 8949; Kime v. Jesse, 52 Neb. 606; Boldt v. First 
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Nat. Bank, 59 Neb. 288; State v. Lincoln. Gas Co., 38 
Neb. 33. 

Since the cases were tried this court has disposed of the 
issues by its opinion in Citizens State Bank v. Strayer, 114 
Neb. 567. It was there held that section 8031 authorized 
“the directors of such bank to levy an assessment upon the 
stock, to repair the capital or restore the reserve, only when 
first authorized so to do by the stockholders of such bank.” 
Under the authority of the statute as interpreted in that 
case, the department of trade and commerce was without 

‘authority to order an assessment of the: capita] stock of 
the Chadron State Bank because the department had never 
taken possession of the bank and the stockholders had never 
authorized them to make such an order. If it so ordered, as 
alleged in the pleadings, its order was insufficient to justify 
the action of the directors herein complained of. 

It follows that the directors had no authority to order 
the stock of the appellants sold nor to offer it for sale. The 
appellants had no adequate and efficient remedy at law and 
were quite within their rights when they invoked the aid 
of equity to enjoin the directors. The court erred in giving 
defendants judgment on the pleadings. It should have giv- 
en judgment for the plaintiffs. Therefore the judgments 
and decrees of the district court are reversed, with direc- 
tions to enter judgment and decree for each plaintiff. 


REVERSED. 


NEBRASKA NATIONAL BANK OF OMAHA ET AL., APPELLEES, 
v. CON PARSONS ET AL., APPELLANTS. 


FILED JuLY 16, 1927. No. 24915. 


1. Venue. An action on a joint guaranty for the payment of dis- 
counted notes is transitory and may be brought in any county 
wherein the defendants reside or wherein one of them may be 
summoned. Comp. St. 1922, secs. 8563, 8570. 

2. Process: SUMMONS TO ANOTHER COUNTY. Where one of several 
joint guarantors is properly sued and summoned in a county 
other than that of his residence, summons for the other guar- 
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antors may, in the same action, be issued to and served in 
another county wherein they reside. Comp. St. 1922. secs. 
8563, 8570. 


: In a transitory action a defendant, in ab- 
sence of fraud or collusion, 1s not necessarily 1mmune from 
service of summons in a county other than that of his residence, 
while waiting at a railroad station for a train on his way 
home from another state. 

4. Appeal: FINDINGS By CouRT. In an action at law a finding of 
the trial court on an issue of fact has the same effect as the 
verdict of a jury, if the parties waived a jury. 

5. Guaranty: CONSIDERATION. The extending of credit pursuant 
to, and in reliance upon, a duly executed guaranty for the pay- 
ment of discounted notes, may be sufficient consideration for the 
making of the guaranty. 

6. Corporations: CONTRACTS. The contracting of a corporate in- 
debtedness in excess of a statutory limit does nct necessarily 
invalidate the contract in absence of invalidating legislation. 

%. Guaranty for payment of discounted notes, copied in opinion, 
held to include renewals and existing transactions. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. TROUP, JUDGE. Affirmed. 


Allen G. Fisher, Samuel L. O’Brien and A. L. Schnurr, 
for appellants. 


Morsman, Maxwell & Haggart, contra. 


Heard before ROSE, DAY, GOOD, THOMPSON and EBERLY, 
JJ. 


ROSE, J. 

This is an action on a guaranty to recover the amount 
due on 19 promissory notes aggregating $142,455. The 
plaintiffs are the Nebraska Nationa] Bank of Omaha and 
its liquidating agent. Fred W. Clark. Defendants are the 
following named guarantors: Con Parsons, A. L. Schnurr, 
W. L. Hoyt and Theo Okerblade. The notes were sold to 
and discounted by the Nebraska National Bank of Omaha, 
plaintiff, by the First National Bank of Harrison. Nebras- 
ka, the Harrison Real Estate & Loan Company and A. L. 
Schnurr. The latter was president of the two corporations 
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transacting business at Harrison. A copy of the guaranty 
follows: 

“Know all men by these presents: That I, the under- 
signed, a stockholder or otherwise interested in the First 
National Bank of Harrison, Nebraska, hereinafter called 
‘First National Bank,’ a banking corporation; the Harrison 
Real Estate & Loan Company, hereinafter called the ‘Com- 
pany ;’ and A. L. Schnurr, do hereby request the Nebraska 
National Bank of Omaha, Nebraska, hereinafter called ‘Ne- 
braska National Bank,’ to give and continue to give, from 
time to time as the said Nebraska National Bank may see fit, 
financial accommodations and credit to said First National 
Bank, said Company or said A. L. Schnurr; and in consid- 
eration of the sum of one dollar to me in hand paid, receipt 
of which is hereby acknowledged, and of financial accom- 
modations heretofore given or which may hereafter be giv- 
en by said Nebraska National Bank to said First National 
Bank, said Company or said A. L. Schnurr, I do hereby 
guarantee, and promise and agree to make prompt payment 
to said Nebraska National Bank, as they severally mature, 
all overdrafts of said First National Bank, said company, or 
said A. L. Schnurr, all loans made or which may be made by 
it to said First National Bank, said Company or said A. L. 
Schnurr, all moneys by it paid for the use and account of 
said First National Bank, said Company or said A. L. 
Schnurr, and all notes, acceptances or other paper which 
have been or may be discounted for or at the request of 
said First National Bank, said Company or said A. L. 
Schnurr, whether made, drawn, accepted, indorsed or not 
indorsed by said First National Bank, said Company or 
said A. L. Schnurr, and whether indorsed with or without 
recourse, and any of the persona! notes of any of the signers 
hereto, and any and all other obligations of every kind and 
character, from said First National Bank, said Company 
or said A. L. Schnurr to said Nebraska National Bank, and, 
also, any and all renewals of any of the foregoing regardless 
of other collatera) now held or which may hereafter be ac- 
quired by the said Nebraska National Bank as additional 
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‘security to any or all of the indebtedness of said First Na- 
tional Bank, said Company, or said A. L. Schnurr. 

“It is understood that notice to me of the creation of 
any of said indebtedness shall be unnecessary, and that I 
will keep myself posted as to all matters pertaining to this 
guaranty without notice or information from the said Ne- 
braska National Bank. © 

“ When any such overdrafts, loans or paper or other obli- 
gation or any renewal thereof shall become and remain 
due and unpaid, the undersigned will, upon demand, pay the 
amount due thereon together with any and all expenses in- 
curred by the said Nebraska Nationa] Bank incident to the 
collection thereof, including traveling expenses, attorneys’ 
fees, costs, et cetera. : 

“ Notice of the making or renewing of any such over- 
drafts, loans, paper or obligations, demand, protest and 
notice of nonpayment thereof and notice of acceptance here- 
of are hereby expressly waived. - 

“These presents constitute a continuing agreement ap- 
plying to all future as well as existing transactions between 
said First National Bank, said Company or said A. L. 
Schnurr and said Nebraska National Bank. I may relieve 
myself from liability on obligations thereafter created by 
giving written notice, by registered mail, to the Nebraska 
National Bank that I will not be liable for obligations 
created after the receipt of such notice. 

“ Before proceeding against me hereunder, the said Ne- 
braska National Bank need not resort to collateral security 
held for said mdebtedness nor exhaust its remedy against 
said First National Bank, said Company and said A. L. 
Schnurr, above mentioned, nor against any other signer 
of this guaranty. 

“Signed this 5th day of December, 1921. 

“Con Parsons, 
“W. L. Hoyt, 

“ A. L. Schnurr, 
“Theo Okerblade.” 
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This instrument was signed by defendants. The action 
was begun, tried and determined in the district court for 
Douglas county. Schnurr was summoned in that county 
and the other defendants were summoned in Sioux county, 
the summonses having been issued out of the district court 
for Douglas county. 

The defenses pleaded were want of vieindictions defend- 
ants claiming that the district court for Sioux county was 
the exclusive forum; void service of summons in both coun- 
ties, objections to jurisdiction being preserved throughout 
the proceedings; guaranty not completed or delivered, the 
omitted signature of plaintiff Clark being a condition of de- 
livery ; want of consideration; ultra vires, the notes exceed- 
ing in amount the contracting power of the corporations 
that sold them to the plaintiff bank; notes are renewals of 
previous notes to which the guaranty, operating prospec- 
tively, does not apply. 

Upon a trial of the cause without a jury the district court 
found the issues generally in favor of plaintiff. Six of the 
19 notes having been paid during litigation, judgment was 
rendered in favor of plaintiffs for $67,833.86, the amount 
due on the 18 notes remaining unpaid. Defendants 
appealed. , 

Should the objections to jurisdiction have been sustained? 
All defendants were residents of the state. They signed 
the same instrument, jointly and severally agreeing to per- 
form identical terms of the same guaranty. All guarantors 
obligated themselves absolutely to pay the guaranteed notes. 
The action is based on the guaranty. The unpaid notes 
discounted are proofs of the amount due plaintiff. The fol- 
lowing provision of statute seems applicable to venue: 

“Every other action must be brought in the county in 
which the defendant, or some of the defendants, resides or 
may be summoned.” Comp. St. 1922, sec. 8563. 

The residence of defendants in Sioux county does not 
necessarily determine the forum. A further provision of 
statute reads thus: 

“When the action is rightly brought in any county, ac- 
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‘cording to the provisions of this code, a summons shall be 
- issued to any other county, against any one or more of the 
defendants at the plaintiff’s request.’”’ Comp St. 1922, sec. 
8570. 
- The action was transitory and was properly begun in 
Douglas county to enforce a joint liability of defendants. 
Schnurr was summoned therein. There was personal ser- 
vice on him. The return of the sheriff of Douglas county 
so shows and it was not successfully impeached. The ser- 
vice was made at a railroad station in Omaha while 
Schnurr, on his way home from another state, was waiting 
for atrain. Jurisdiction was not defeated by fraud or col- 
lusion. Immunity from service 6n Schnurr in Douglas 
county was not shown. Service on the other defendants in 
Sioux county, therefore, was valid. 
, On the issue of delivery of a completed guaranty the trial 
court made a finding in favor of plaintiffs. That finding is 
supported by sufficient competent evidence and has the 
same effect as the verdict of a jury, the action being one 
at law. ; 
Want of consideration, though pleaded, is not established 
as a defense. It is shown by a preponderance of the evi- 
dence and by a finding of the trial court that the plaintiff 
bank, relying on the guaranty, extended credit to the First 
National Bank of Harrison, the Harrison Real Estate & 
Loan Company and Schnurr, thus benefiting them. This 
was a sufficient consideration. | 
It is argued by defendants that the guaranty is void be- 
cause the guaranteed notes exceed in amount an indebted- 
ness beyond the power of the corporations to incur. The 
argument is based on the proposition that the indebtedness 
exceeds the statutory limit on corporate power. Excessive 
indebtedness does not necessarily invalidate contract obli- 
gations, unless the statute so declares. and legislation to 
that effect has not been pointed out. Bank of College View 
v. Nelson, 106 Neb. 129; State v. Farmers State Bank, 112 
Neb. 597. 
It is insisted further that the guaranty operates prospec- 
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tively only and that it’ does not cover the transactions in 
controversy. The guaranty itself is not open to this inter- 
pretation. It applies by its own terms “to all future as 
well as existing transactions,” and includes “ all renewals ” 
of guaranteed paper and all notes without regard to renew- 
als. These provisions were within the contracting power 
of the parties to the guaranty. 

A review of the record fails to disclose any reversible 
error. 

AFFIRMED. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, AP- 
PELLANT, V. CITIZENS STATE BANK OF CHADRON ET AL., 
APPELLANTS: CITIZENS HOLDING COMPANY ET AL., 

: APPELLEES. 


FILED JULY 16, 1927. No. 25955. 


1. Banks and Banking: CAPITAL STOCK: ASSESSMENT. A statu- 

tory grant of power to subject fully paid capital stock of a 

state bank to assessments thereof for the recoupment of losses 

or for the restoration of depleted capital is a departure from 
the common law and should not be extended by judicial in- 
terpretation. 

: : Under a Nebraska statute, power 
to assess fully paid capital stock of a state bank to recoup losses 
or to restore depleted capital was committed to the directors 
of the pane uber authority from the stockholders. 

Powers OF DEPARTMENT OF BANK- 
ING. The state department of banking may close a state 
bank for insolvency, but cannot compel ‘the stockholders against 

’ their will to authorize the board of directors to make an assess- 
ment on fully Pee capital stock. 

: A fund voluntarily raised by stock- 
holders of a state bank and used by a holding company organ- 
ized by them to aid the bank in eliminating from its assets 
worthless or unbankable paper and to maintain a legal] reserve. 
held not an assessment of fully paid capital stock of the bank. 


APPEAL from the district court for Dawes county: EARL 
L. MEYER, JUDGE. Affirmed. 


ray 
i) 
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: B.D. Crites, F. A. Crites and C. M. Skiles, for appellants. 


: Courtright, Sidner, Lee & Gunderson and Crossman, 
Munger & Barton, contra. 


- Heard before Goss, C. J., ROSE, DAY, THOMPSON and EB- 
ERLY, JJ., LESLIE and SHEPHERD, District Judges. 


_ ROSE, J. 

. This is a controversy between the receiver of the Citizens 
State Bank of Chadron, an inso!vent corporation, and two 
_of its depositors. The allowance of preferred claims 
against the bank guaranty fund and ownership of notes and 
securities in the hands of the receiver are the subjects of 
the ligitation. 

In a proceeding by the state in the district court for 
Dawes county to wind up the affairs of the bank, a receiver 
was appointed. The Citizens Holding Company of Chadron 
intervened, presented a claim for unpaid deposits of $426.49 
as a charge against the bank guaranty fund and demanded 
possession of a lock box, alleging that it contained notes 
and securities belonging to the Holding Company and that 
- the box and its contents had been left with the bank for 
safe-keeping. 

. The Citizens Agricultural Credit Corporation of Chadron 
also appeared and presented a claim for unpaid deposits 
of $3,360.73 as a charge against the bank guaranty fund and 
demanded possession of a lock box, pleading that it con- 
tained notes and securities owned by the Credit Corporation 
and that the box and its contents had been left with the 
bank for safe-keeping. 

_The pleas of both intervening claimants were traversed 
by the receiver, who alleged facts showing in substance that 
the deposits, notes and securities in controversy were bank 
proceeds of a fully paid assessment of 100 per cent. on the 
par value of each share‘of the bank stock—a fund of $75,000 
thus created for the purpose of maintaining a legal reserve 
and of eliminating worthless or unbankable paper. The 
position taken .by the receiver is based on charges that the 
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stockholders, directors and executive officers of the bank 
and of the two intervening claimants were identical, and 
that the organization and transactions of the latter were 
mere devices of fraud to enable the stockholders of the 
bank to convert to their own use the bank fund created by 
assessments aggregating $75,000. ’ 

The theory of claimants is that there was no effective as- 
sessment of capital stock, the Holding Company having been 
voluntarily organized and conducted in good faith without 
profit for the purpose of keeping the bank open by elimi- 
nating from its assets worthless or unbankable paper and’ 
by restoring its exhausted reserve. With that end in view 
claimants insist that a sum approximating $50,000 of the: 
fund voluntarily raised by the stockholders was invested: 
in such paper at par and that the stock of the Credit Corpo- 
ration was acquired by the Holding Company with about: 
$25,000 from the same source. 

Upon a trial of the issues, the district court found gen- 
erally in favor of both intervening claimants, allowed the: 
claims for deposits, made each a charge against the guar- 
anty fund and directed the receiver to deliver to claimants : 
the notes and securities in controversy. The receivér ap-- 
pealed. i 

If the evidence preponderates in favor of claimants on 
the controverted issues, the district court properly found 
that there was no consummated assessment of capital stock - 
of the bank and also that the Holding Company and the .- 
Credit Corporation were organized and conducted in good . 
faith as subsidiaries without profit for the purpose indi- 
cated. The appeal presents over 200 pages of evidence for... 
consideration. : There is testimony on both sides of the con- 
troverted issues. Representatives of the department of - 
trade and commerce and of the guaranty fund commission ». 
testified in effect that the bank had been examined. repeat- 
edly; that the legal reserve had been wiped out; that there:. 
were uncollectable or worthless notes among the assets; - 
that the officers of the bank and the stockholders had been 
ordered to assess the shares of. capital stock at 100 per:- 
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cent., or at $75,000 in all; that the assessments were made 
and paid in full. ; 

- Some of the stockholders testified to the following effect: 
The organization of the Holding Company for the purpose 
of aiding the bank was discussed before the fund of $75,000 
was created. Contributions were voluntarily made by the 
stockholders with the understanding that the Holding Com- 
pany would use the money for the benefit of the bank. This 
plan was carried out in good faith by the stockholders. No 
profit was made either by the Holding Company or the 
Credit Corporation at the expense of the bank. The bank 
survived for several months while officials in control of the 
state departments knew how the two subsidiary organiza- 
tions functioned. During a portion of that time the guar- 
anty fund commission was in charge of the bank, conduct- 
ing it as a commercial enterprise. This is intended as a 
partial outline and not as a statement of facts. 

In view of the conflict in the evidence, the receiver calls 
attention to the following instrument offered by him and 
admitted on cross-examination of a witness for claimants: 

“We the undersigned stockholders of the Citizens State 
Bank, Chadron, Nebraska, hereby agree to pay the amount 
set opposite our respective names, to the board of directors 
of the above bank for the purpose of eliminating any and 
all loss anticipated by them, from the assets of the above 
bank: Provided, however, that an amount equal to the 
capital stock of said bank be raised.” 

This document was signed by all stockholders of the bank. 
The par value of the stock held by each followed his signa- 
ture in this order: E. M. Birdsall, $1,250; Mike Christen- 
sen, $3,700; Wm. Chaulk, $8,700; H. G. Gorr, $3,700; K. 
R. Klingaman, $1,250; B. Lowenthal, $3,700; H. F. Maika, 
$3,700; C. W. Mitchell, $5,000: C. S. Hawk, $3,700; Chas. 
W. Philpott, $3,700; Geo. A. Birdsall, $3,700; J. T. May, 
$18,750; O. J. Schweiger, $19,150. The subscriptions 
totaled $75,000, the amount of the capital stock at par. 
They were all paid, but the document on its face does not 
necessarily prove an assessment. While each stockholder 
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conditionally agreed to pay to the “board of directors’ the 
amount subscribed by him, the fund was raised “for the 
purpose of eliminating any and all loss.” For this pur- 
pose the Holding Company was organized and conducted— 
a purpose consistent with the terms of the subscriptions. 
The fund was never turned over to the bank as an assess- 
ment. It was deposited in the bank on checking accounts 
to the credit of the Holding Company or the Credit Cor- 
poration. The fund to the extent of $50,000 was used in 
eliminating from the assets of the bank worthless or un- 
bankable notes. The directors of the bank never made a 
formal assessment. The record does not contain proof that 
representatives of the state made a formal written order on 
the bank directors or on the stockholders to make an assess- 
ment on peril of a receivership, though there is evidence 
of oral directions to that effect. If the receiver is right in 
his contention that the stockholders in the first instance in- 
tended to make an assessment, the intention was never 
carried into effect. The stockholders retained control of 
the fund created by them and proceeded to aid the bank 
in their own way, by means of the subsidiary organizations. 
In this condition of affairs the bank was permitted to re- 
main open for some time. 

The statutory grant of power to subject fully paid cap- 
ital stock of a banking corporation to assessments for the 
recoupment of losses or for the restoration of depleted cap- 
ital was a departure from the common law and should not 
be extended by judicial interpretation. Under the Nebras- 
ka statute, assessing power was committed to the board of 
directors upon authority from the stockholders. Comp. St. 
1922, sec. 8031. Stockholders may withhold that authority 
and permit the bank to go to the wall. Citizens State Bank 
v. Strayer, 114 Neb. 567. The state department of bank- 
ing may close an insolvent bank, but cannot compel stock-' 
holders against their will to authorize an assessment by the 
board of directors. In the present instance the record does 
not disclose a formal assessment by the directors. The 
money voluntarily raised did not reach the bank as an as- 
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sessment levied by the directors. While the fund was still 
in the control of the stockholders who voluntarily sub- 
scribed and paid it, it was used principally for the bene- 
fit of the bank through the Holding Company or the Credit 
Corporation. The better view of the evidence leads to the 
conclusion that the district court properly found that an 
assessment binding on the bank and its stockholders was 
not made, that the subsidiary organizations functioned in 
good faith, that the preferred claims for deposits were 
charges against the bank guaranty fund, and that the notes 
and other papers in controversy belonged to claimants and 
were not assets of the bank. 
AFFIRMED. 


JOHN G. ARTHUR, APPELLEE, v. MATTIE L. ARTHUR, 
APPELLANT. 


FILED JULY 16, 1927. No, 24993. 


1. Husband and Wife: DrED: CoNSTRUCTION. A quitclaim deed 
conveyed the title to certain real estate in Nebraska to John 
G. Arthur and Mattie L. Arthur, then husband and wife. The 
deed is in usual form, other than that, in appropriate lan- 
guage, the granting clause provides for the conveyance of the 
land “unto the said parties of the second part (the Arthurs), 
and to the survivor of them, and his or her heirs and assigns, 
forever.” The habendum clause reads: “To have and to hold 
the above described premises unto the said John G. Arthur and 
Mattie L. Arthur, husband and wife, and the survivor of them, 
and his or her heirs and assigns.” On or about August 1, 1917. 
the Arthurs were divorced in Douglas county. Some time in 
March, 1926, John G. Arthur died leaving his former wife him 
surviving. Held, that, under the provisions of the deed, Mattie 
L. Arthur, the survivor, took the title to the real estate by 
right of survivorship. 

2. Partition. “Where a cause is fairly within the law authorizing 
a partition, the right to partition. is imperative and absolutely 
binding upon courts of equity. In such a case the right of 
partition is a matter of right and not of mere grace:” Oliver 
v. Lansing, 50 Neb. 828. 

3. Deeds: CONSTRUCTION. Where a conveyance of land discloses 
a mutual] agreement between the parties to create an estate of 
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survivorship, it becomes the duty of this court to apply the rule 
as evidenced by the conveyance. 

4, Joint Tenancy. When a joint tenancy exists, each joint tenant 
is entitled to a partition of the estate that continues during 
the life of alJ the tenants. and if there are but two joint ten- 
ants, on the death of one, the entire estate goes to the survivor. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Reversed, with directions. 


Benjamin S. Baker, J. H. Ready and S. Arion Lewis, Jr., 
for appellant. 


R. F. Wood and C. T. Dickinson, contra. 


Heard before Goss, C. J., ROSE, DEAN, Day, GOoop, 
THOMPSON and EBERLY, JJ. 


DEAN, J. 

December 18, 1880, John G. Arthur, plaintiff, and Mattie 
L. Arthur, defendant, were married. No children were 
born to this marriage. On or about August 1, 1917, the 
parties were divorced in Douglas county. In October, 1920, 
plaintiff began a suit for partition of certain tracts of land 
and city property owned by plaintiff and defendant in Chey- 
enne, Kimball, and Douglas counties. The real estate in 
suit is numerically described in paragraph numbered two 
of the petition. Paragraph two follows: 

“That the plaintiff and defendant are the owners of the 
following described real estate, situate in Douglas, Kimball, 
and Cheyenne counties, in the state of Nebraska, to wit: 
Lots one (1), two (2), three (3), and four (4), in section 
twenty-three (23), township fifteen (15). range fifty-nine 
(59), Kimball county, Nebraska; the southeast quarter of 
section seventeen (17), township sixteen (16), range fifty- 
two (52), Cheyenne county, Nebraska; the northeast quar- 
ter of section eleven (11). township fifteen (15), range 
forty-eight (48). Cheyenne county. Nebraska; all of sec- 
tion nineteen (19), township sixteen (16), range fifty-one 
(51), Cheyenne county, Nebraska; lots sixteen (16), sev- 
enteen (17), and eighteen (18), block five (5), Amber 
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Place, an addition.to the city of Omaha, Douglas county, . 
Nebraska; lots seven (7) and eight (8), block three (3), 
Eckerman. Place, an addition to the city of Omaha, Douglas 
county, Nebraska; lots twenty-seven (27), twenty-eight 
(28), twenty-nine (29), and thirty (30), Hart’s subdivis- 
ion .of block 2, Park Place, an addition to the city of Omaha, 
Douglas county, Nebraska; lots twenty-one (21) ° and 
twenty-two (22), block fourteen (14), Orchard Hill, an ad- 
dition to the city of Omaha, Douglas county, Nebraska; lots 
three (3) and four (4), block eight (8), Lincoln Place, an 
addition to the city of Omaha, Douglas county, Nebraska; 
the west sixty (60) feet of lots twelve (12) and thirteen 
(18), and all of fourteen (14), block eight (8), Hanscom 
Place, an addition to the city of Omaha, Douglas county, 
Nebraska.” 

Plaintiff alleged that each of the parties hereto owned an 
“undivided one-half interest”? in the real estate above de- 
scribed, and “that the plaintiff is entitled to and asks that 
said real estate * * * be partitioned between the plaintiff 
and defendant, each receiving one-half (14) of the same.” 

The defendant in her answer denied “that plaintiff and 
defendant each own an undivided one-half of said property 
or any part thereof, but alleged that plaintiff and defendant 
are joint owners of a life estate in all of said property ex- 
cept the west sixty (60) feet of lots twelve (12) and thir- 
teen (13), and all of lot fourteen (14), block eight (8), 
Hanscom Place, an addition to the city of Omaha, Douglas 
county, Nebraska, and alleged that the survivor of the 
plaintiff and defendant is the owner in fee of all the prop- 
erty set forth in paragraph two of plaintiff’s petition.” The 
exception in the deed refers to the homestead property that 
was awarded to defendant in the divorce suit. 

May 21, 1925, the court found and decreed that “the 
plaintiff and the defendant are each owners in fee simple 
of an undivided one-half of the following described real 
estate situate in Douglas, Kimball, and Cheyenne counties, 
in the state of Nebraska, to wit:” Here follows a descrip- 
tion of the real estate in suit as above noted, which is de- 
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scribed in paragraph numbered two. In respect, however, 
of the “west sixty (60) feet of lots twelve (12) and thir- 
teen (13), and all of lot fourteen (14), block eight (8). 
Hanscom Place, an addition to the city of Omaha, Douglas 
county, Nebraska,” which is the property noted in the 
above exception, the court decreed this ‘“‘was the homestead 
of said parties, and assigned to the defendant, Mattie L. 
Arthur, the use and occupancy of said property for and 
during her natural lifetime, and awarded to plaintiff herein 
compensation therefor, and the defendant herein is en- 
titled to the use and occupancy of the same during her 
natural lifetime, and in case of the sale of said property 
or the same being assigned by the referee, to be herein ap- 
pointed, to the plaintiff or the defendant, that said sale 
or assignment of said property shall be subject to the life 
interest of the defendant in said property.” The court di- 
rected a partition of the rea] estate pursuant to plaintiff’s 
prayer and ordered an accounting generally as between the 
parties. Defendant has appealed. 

April 12, 1916, a quitclaim deed, under that date, which 
describes the real estate mentioned in paragraph number 
two of the petition, was executed by John G. Arthur and his 
then wife, Mattie L. Arthur, as grantors, and delivered to 
Henry A. McCord, who was named as grantee therein. One 
dollar is named as the consideration. Immediately follow- 
ing the numerical description of all the lands involved here- 
in, the above deed of conveyance concludes with this lan- 
guage in the habendum clause, namely: “Together with all 
and singular the hereditaments thereunto belonging; to 
have and to hold the above described premises unto the said 
Henry A. McCord. his heirs and assigns, so that neither 
they, the said parties of the first part, nor any person in 
their name and behalf, shall or will thereafter claim or de- 
mand any right or title to the said premises, but they and 
every one of them shall by these presents be excluded and 
forever barred.” — 

On the same day, namely, April 12, 1916, Henry A. Mc- 
Cord and Helen C. McCord, his wife, made, executed and 


VoL. 115] JANUARY TERM, 1927. 785 
Arthur v. Arthur. 


delivered to John G. Arthur and Mattie L. Arthur, grantees, 
then husband and wife, as above noted, all of the land in- 
volved herein, being the same land described in the con- 
veyance from the Arthurs to the McCords. One dollar is 
‘the consideration named in this deed. In the granting 
clause the deed provides for the conveyance of the land ‘“‘un- 
to the said parties of the second part (the Arthurs), and to 
the survivor of them, and his or her heirs and assigns for- 
ever.” The habendum clause concludes with this language, 
‘namely: “Together with all and singular the heredita- 
ments thereunto belonging; to have and to hold the above 
described premises unto the said John G. Arthur and Mat- 
tie L. Arthur, husband and wife, and the survivor of them, 
and his or her heirs and assigns, so that neither they, the 
said parties of the first part, nor any person in their names 
and behalf, shall or will hereafter claim or demand any 
right or title to the said premises, or any part thereof, but 
they and every one of them shall by these presents be ‘ex- 
cluded and forever barred.” 

John G. Arthur, the plaintiff, died about ten years there- 
after, namely, on or about March 31, 1926. His former wife 
survives him, so that the sole question now before us is 
to determine whether John G. and Mattie L. Arthur were 
joint tenants while plaintiff lived, and, if they bore this re- 
lation each to the other, does Mattie L. Arthur, under the 
law and the decisions, succeed to the title under the right 
of survivorship? What meaning shall be placed on the 
granting clause and the habendum clause under the deed of 
conveyance from the McCords to the Arthurs? What sig- 
nificance attaches to the language of the granting and the 
habendum clauses as they relate to the right of survivor- 
ship? 

Section 58, ch. 48, Laws 1866, was enacted by our terri- 
torial legislature and was “in force July 1, 1866.” The act 
follows: 

“In the construction of every instrument creating or con- 
veying, or authorizing or requiring the creation or convey- 
ance of any real estate, or interest therein, it shall be the 
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duty of the courts of justice to carry into effect the true in- 
terest (intent) of the parties, so far as such intent can be — 
collected from the whole instrument, and so far as such in- 

tent is consistent with the rules of law.” ‘ 

This territorial statute, except for a comma which makes ° 
no change in its meaning, is now section 5594, Comp. St. . 
1922. 

With this statute as our guide, and under our decisions, 
it clearly appears to us that, John G. Arthur having died, 
the deed of conveyance from the McCords to the Arthurs 
contemplates a joint tenancy, with right of survivorship in 
Mattie L. Arthur. In Sanderson v. Everson, 93 Neb. 606,: 
language very similar to that used in the present case was 
used in the deed of conveyance, and we there held that 
the right to create title in real estate by joint tenancy, with 
right of survivorship, when clearly and definitely expressed: 
in the conveyance, has never been abridged in this state, 
and: that where a deed was made to a husband and wife as 
joint tenants, with right of survivorship, we held that this 
clearly expressed the intention of the parties to the con- 
veyance to create a joint tenancy wherein the survivor 
should take the full title conveyed upon the death of the 
other. It appears to us that in the present case, as pointed 
out in the cited Sanderson case, no reasonable doubt can re- 
main that the intention of the parties to the deed before 
us was to create a joint tenancy, with the right of surviv- 
orship. 

In Albin v. Parmele, 70 Neb. 740, Judge Ames, in the con- 
struction of a will, said: ‘The first thing to be done is to - 
ascertain, if possible, and unvexed by lega! technicalities, 
the intent of the testator, as expressed, or attempted so to 
be.” And the rule is equally applicable, of course, in the 
construction of the conveyance in suit. Judge Sullivan, in 
Weller v. Noffsinger, 57 Neb. 455, gave expression to a like 
statement. 

Section 5594, Comp. St. 1922, has often been cited by this 
court and commended for its beneficent intent. In Bene- 
dict v. Minton, 83 Neb. 782, in construing the act in ques-: 
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tion, we said: “Acting in conformity with the liberal 
spirit of the statute, we have refused to be bound by highly 
technical rules of construction with reference to convey- 
ances of real estate, but give to each word and sentence in 
those documents such significance as will carry into effect 
the true intent of the parties thereto.” 

- In Sehulz v. Broht, 116 Mich. 603, the court held: ‘‘Un- 
der a deed to two persons, ‘to them and the survivor of 
them, parties of the second part,’ the grantees take each a 
moiety for life, with remainder to the survivor in fee, al- 
though the grant, in terms, is ‘to the parties of the second 
part, and to their heirs and assigns.’ ” 

On this subject the following cases from other states, 
which fairly support our -view, may be consulted with 
profit: Lewis v. Baldwin, 11 Ohio, 352; Finch v. Haynes, 
144 Mich. 352. 

“As a general proposition, estates given to two or more 
trustees will be held by them as joint tenants, and will go 
to the survivor, nor will the heirs of any but the survivor 
be entitled to hold any interest in the joint estate. * * * 
Thus deeds and devises are often made to two or more, and 
to the survivor of them and his heirs, the effect of which is 
to make them joint tenants for life, with a contingent re- 
mainder in fee to the one who survives.” 1 Washburn, Real 
Property (6th ed.) sec. 866. 

No inference can reasonably be drawn from the execu- 
tion of the conveyances other than that it was the expressed 
intention of the Arthurs that the right of survivorship was 
the controlling consideration. True, we have a statute 
which forms a part of the chapter on partition of real 
. estate which contains these provisions: 

“When the object of the action is to effect the partition 
of real property among several joint owners, the petition 
must describe the property. and the several interests and 
estates of. the several joint owners thereof. if known. All 
tenants in common, or joint tenants of any estate in land 
may be compelled to make or suffer partition of such estate 
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or estates in the manner hereinafter prescribed.” Comp. 
St. 1922, sec. 9238. 

This, however, is a suit in equity, and the course of the 
transfers herein brings the facts within a fundamental 
principle of equity that must be recognized by the courts. 
The conveyances disclose a mutual agreement between the 
parties to create an estate of survivorship. in view of the 
facts and the law, we therefore hold that the present case 
comes within the scope of the rule for which the statute ap- 
pears plainly to provide, and to which we adhere. To hold 
otherwise would be to set aside the voluntary agreement en- 
_tered into by the Arthurs as evidenced by the conveyances 
in suit. The defendant’s prayer is solely for that which 
the law gives to her and to which she is clearly entitled. 

Counsel for the beneficiaries, under the will of John G. 
Arthur, have submitted able arguments in support of their 
contention. But, under the act and by our decisions, and 
by the weight of authority, we decline to adopt their theory, 
and hold that it is not applicable to the facts before us. 

“Where a cause is fairly within the law authorizing a 
partition, the right to partition is imperative and absolute- 
ly binding upon courts of equity. In such a case the right 
of partition is a matter of right and not of mere grace.” 
Oliver v. Lansing, 50 Neb. 828. 

When a joint tenancy exists, each joint tenant is entitled 
to a partition of the estate that continues during the life 
of all of the tenants, and if there are but two joint tenants, 
on the death of one, the entire estate goes to the survivor. 
The trial court erroneously ordered a partition of the fee. 
Since, pending the appeal, the plaintiff has departed this 
life and the fee has vested in defendant, it follows that 
there remains no estate to partition. 

The judgment is reversed and the cause is remanded to 
the district court, with directions to dismiss the action. 

REVERSED. 
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ALEX A. CAMPBELL ET AL., GUARDIANS, APPELLEES, V. 
DANIEL T. GALLENTINE, APPELLANT. 


FILED JULY 16, 1927, No. 24922. 


1, Deeds: COVENANT OF WARRANTY: BREACH. A covenant of war- 
ranty in a deed of conveyance, reading as follows: ‘That we 
do hereby covenant to warrant and defend the title to said prem- 
ises against the lawfu] claims of all persons whatsoever,” is 
one equivalent to quiet enjoyment, runs with the land, and is 
not breached until eviction either actual or constructive. 


2. MEASURE OF DAMAGES. The meas- 
ure of ‘damages for breach of covenant of warranty resulting in 
a total loss of the estate conveyed is the value of the land at 
time of conveyance estimated by the purchase price, with interest. 
3. : : “Where the covenant is 


for a fee, and a life estate only passed by the deed, the dam- 

ages are the consideration money less the value of the life es- 

tate.” 15 C. J. 1821, sec, 224. 

4, Limitation of Actions. An action for damages, based on the 
breach of covenants in a warranty deed, is one upon a specialty, 
and under section 8510, Comp. St. 1922, is barred if not com- 
menced within five years from date of such breach, unless 
other facts suspend the running of the statute. 

5. Evidence examined, and found sufficient to support a construc- 

tive eviction. 


APPEAL from the district court for Hamilton county: 
LOVEL S. HASTINGS, JUDGE. Reversed. 


J. H. Grosvenor and Horth, Cleary & Suhr, for appellant. 


Hainer, Craft, Edgerton & Frazier, contra, 


Heard before Goss, C. J., ROSE, DAY, THOMPSON and 
EBERLY, JJ., LESLIE and SHEPHERD, District Judges. 


THOMPSON, J. 

The appellees, hereinafter called plaintiffs, as guardians 
for Samuel Campbell, instituted this action in the district 
court for Hamilton county to recover $10,057.12 as dam- 
ages for an alleged breach of the covenants in a warranty 
deed, dated May 5, 1902, covering an 80-acre tract, based 
on a consideration of $2,800 paid by Campbell to appellant, 
hereinafter called defendant, on such date, at which time 
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possession by the latter was surrendered’ to the former. 
The case was tried to a jury, verdict and judgment for 
plaintiffs for $2,800 with interest from March 12, 1910, the 
date when Campbell was, in order to protect his title and 
possession, compelled to and did purchase of those holding 
a superior title their interests in such land, which holding 
was of and prior to May 5, 1902. Defendant appeals. The 
errors relied on for reversal will be indicated as herein 
considered. ; 

The record reflects the following facts: That on and 
prior to March 15, 1890, William W. Lewis was the owner 
of the land, the title to which is in dispute; that on such 
date he died intestate, a resident of Hamilton county, leav- 
ing surviving him, as his sole and only heirs at law, his 
widow, Jennie P. Lewis, and five minor children; that im- 
mediately thereafter due administration of his estate was 
had in the county court of such county, at which time it 
was by it determined, under what was known as the Baker 
decedent act, to wit, chapter 57, Laws 1889, that such lands 
were the homestead of such widow, and as such descended 
to her in fee, and that there were no outstanding debts; 
that on appeal to the district court the finding of the county 
court,was affirmed; that on October 8, 1891, the widow 
married the defendant, who at once became a member of 
such household, and shortly thereafter his wife sold and 
conveyed the land to him by quitclaim deed. and he thereby 
became the owner and possessed of her entire right, title 
and interest in and to the land, including that of possession, 
dower and homestead; that defendant and family continued 
to reside ‘upon such tract and make their home thereon until 
May 5, 1902, when, upon a sufficient consideration, de- 
fendant, his wife joining, sold and conveyed the tract by the 
warranty deed in question to Samuel Campbell, and sur- 
rendered possession thereof to him; that in June, 1893, in 
Trumble v. Trumble. 37 Neb. 340, the Baker decedent act 
’ was held to be unconstitutional and void, and thus, under 
this record, on the death of Lewis, his property descended 
as per the statute sought to be amended and repealed by 
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such Baker decedent act, to wit, the homestead, not exceed- 
ing 160 acres, to the widow for life, and upon her death to 
the children in fee, share and share alike, also the widow 
became possessed of, as dower, a life interest in one-third 
of all the real estate of which the husband died seised; 
that such Campbell has improved the premises, and held 
the exclusive possession thereof ever since, save as quali- 
fied by the constructive eviction hereinafter referred to; 
that on or about March 12, 1910, when and after the chil- 
dren of Lewis had for two years been asserting their own- 
ership to the fee title of such tract, subject, however, to 
the afore-mentioned homestead and dower interest of their 
mother, which they each conceded and do now, it was con- 
veyed by the deed in question, a contract was entered into 
between such children and Campbell and his guardian, by. 
the terms of which Campbell was compelled to and did 
recognize the superior title to the land held by the children, 
and did, in order to protect his title, purchase of them their 
respective interests therein, paying therefor the sum of 
$3,710; that Campbell thereby became possessed of the fee 
title to, and undisputed possession of, the property; that 
on the 23d day of January, 1922, this action was instituted 
by Campbell, through his guardians, as hereinbefore indi- 
cated. 

The only clause contained in the covenant of the deed 
materia] for our consideration, as well stated by defendant 
in his brief, is: “That we do hereby covenant to warrant 
and defend the title to said premises against the lawful 
claims of all persons whatsoever.” We will first consider 
the legal effect of such a warranty. 

In Cheney v. Straube, 35. Neb. 521, we considered the cov- 
enant, “And I covenant to warrant and defend the said 
premises against lawful claims of all persons whomsoever,” 
and held: “This covenant is considered to be tantamount 
to that for quiet enjoyment and what will amount to a 
breach of the latter is also a breach of the former.” That 
is, that which breaches ‘the right to quiet enjoyment 
breaches the covenant above quoted. 
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In Webb v. Wheeler, 80 Neb. 438, in construing a cove- 
nant identical in terms with the one here being considered, 
we said: “The last promise is undoubtedly the form of 
covenant in the cases of Real v. Hollister, 20 Neb. 112, 
Hampton v. Webster, 56 Neb. 628, and Troxell v. Stevens, 
57 Neb. 329. Such a covenant is not broken until the cov- 
enantor fails :to defend the premises against the lawful 
claims of other persons, and there is some reason for say- 
ing, as was said by Judge Cobb in Real v. Hollister, supra, 
that such a covenant, is construed to be a covenant for quiet 
enjoyment.” 

The note under Webb v. Wheeler, 80 Neb. 438, as re- 
ported in 17 L. R. A. n. s. 1178, is very comprehensive, and 
many of the questions involved in the instant case are dis-) 
cussed and authorities cited. , 

We further held in Troxell v. Stevens, 57 Neb. 329, in 
substance, that such a covenant was one not broken when 
made, but passed with the title; that is, it is one which 
runs with the land. 

In Cheney v. Straube, supra, we further held: “A cause 
of action on a covenant of warranty, or for a quiet enjoy- 
ment, does not accrue in favor of the covenantee until evic- 
tion or surrender by reason of a paramount title.” And: 
“One who voluntarily surrenders to a third party asserting 
an adverse title must, in an action against his covenantor 
for a breach of warranty, establish the validity of the title 
he has recognized.” 

The reason that the cause of action does not accrue be- 
fore eviction, where’the covenant of warranty is as to quiet 
enjoyment of the premises, is that “the grantee may never 
be dispossessed, and possession may ripen into a perfect 
title’ before a superior title is asserted. Trowell v. Stevens, 
supra. Hence, we conclude that the warranty in question is 
one which was equivalent to that of quiet enjoyment, that 
it ran with the land, and that a cause of action did not arise 
until eviction. 

This brings us to the question of whether or not the evi- . 
dence in this case supports the plea of eviction. Applying 
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the law to the foregoing facts, we must conclude that Camp- 
bell was clearly within his rights in purchasing the title 
possessed by the Lewis heirs, and that while in so doing he 
was not and had not been actually evicted from the land, 
such challenge by the heirs to Campbell’s title, and his pur- 
chase of the outstanding title, was in effect an eviction, and 
that sufficient to form a basis for this action, as an evic- 
tion may be either actual or constructive. Cummins v. 
Kennedy, 3 Litt. (Ky.) 118, 14 Am. Dec. 53, and note; 7 
R. C. L. 1149, sec. 62, and cases cited. We are not unmind- 
ful that in Trowell v. Stevens, supra, we held: ‘An action 
cannot be maintained on a covenant of warranty of title, 
where it appears there has been no actual eviction or sur- 
render of possession of the granted premises by reason of a 
paramount title.” However, it must be remembered that 
in the course of the opinion in the Troxell case, we used the 
following language at page 386: “Had the owner of the 
Englebert. title elected to accept the value of the land as 
found by the appraisers and approved by the court, and 
Stevens had paid the same, then these might be ground for 
an argument that there had been a technical eviction by 
the paramount title, although he remained in the physical 
possession of the premises.” Thus, a technical or construc- 
tive eviction was even in that case recognized as being the 
equivalent of an actual eviction. 

As to the measure of damages, it is well stated in 15 
C. J. 1318, sec. 223: ‘As a general rule the measure of 
damages for a breach of the usual covenants of title result- 
ing in a total loss of the estate conveyed is the purchase 
money paid, or the value of the consideration with interest 
thereon from the time of the conveyance, or as otherwise 
stated in some cases the value of the land at the time of 
the conveyance estimated by the purchase price.” The rule 
thus announced is in harmony with our holding in Cheney 
v. Straube, supra. However, as Campbell obtained from 
the defendant, by virtue of his original purchase, the right 
to the possession, use, and usufruct of the land of and dur- 
ing the natural life of the widow of Lewis, and had so used 
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and operated such land, there should be deducted from the 
amount of such recovery the value of that which he actually 
obtained from defendant, to wit, the life interest and: use 
held: by Mrs. Gallentine, and by her transferred to her hus- 
band, and by her husband transferred to Campbell, ascer- 
tained as of the date of May 5, 1902, and applied as of the 
date of the purchase of the outstanding title, to wit, March 
12, 1910; and the plaintiffs’ recovery is the remainder with 
7 per cent. interest thereon from the last-named date to the 
date of judgment; for, as stated in 11 Cyc. 1163: “Where 
the breach is only as to an aliquot and undivided part of the 
land attempted to be conveyed, the damages are in propor- 
tion to the whole consideration paid as that aliquot part of 
the land is to the whole thereof.” While this rule is applied 
to parts of a whole tract, we can see no good reason why 
it should not with equal forte apply to the aliquot parts of 
the title to the tract. In this conclusion we are supported 
by 15 C. J. 1821, sec. 224, wherein it is stated: ‘Where 
the covenant is for a fee, and a life estate only passed by 
the deed, the damages are the consideration money less the 
value of the life estate.” 

As to instruction No. 5, complained of by defendant, an 
action for damages, based on the breach of covenants in a 
warranty deed, is one upon a specialty, and under section 
8510, Comp. St. 1922, is barred if not commenced within 
five years from the date of such breach, unless other facts 
suspend the running of the statute. As heretofore indi- 
cated, this cause of action arose March 12, 1910, and the 
present action was instituted January 23, 1922; thus, more 
than ten years had elapsed from the time the cause of ac- 
tion arose to the bringing of this action. To overcome such 
plea on the part of the defense, it is claimed by the plain- 
tiffs that all during such interim their ward, Samuel Camp- 
bell, was mentally incompetent, hence the statute of limita- 
tions did not run. This question was submitted to the jury 
under proper instructions, and on competent evidence 
acutely conflicting, and their finding being in favor of 
plaintiffs, the same will not be disturbed on appeal, under 
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our repeated holdings. Hence, the giving of such instruc- 
tion was not error. 

Defendant further insists that the court erred in giving 
instruction No. 12, on its own motion, as to the measure of 
damages. This instruction is as follows: ‘You are in- 
structed that, if you find from the evidence and these in- 
structions for the plaintiffs, then in that case the plaintiffs 
would be entitled to damages in the sum of $2,800 with 
interest thereon at 7 per cent. per annum from March 12, 
1910, to this 20th day of November, 1924, amounting in all 
to the sum of $5,679.94, and this amount you will so assess 
as the amount of plaintiffs’ recovery herein.” As the court 
failed to permit the jury to consider and determine the 
value of the life estate of the widow, Mrs. Lewis, now the 
wife of the defendant, and deduct the amount so found by 
them from the $2,800, original purchase price of such land, 
the error thus committed was of such a prejudicial nature 
as to require a reversal of the judgment rendered. 

The conclusions herein reached render it unnecessary for 
us to consider other alleged errors presented. 

The judgment of the trial court is reversed and the cause 
remanded for further proceedings. 

REVERSED. 


SUSIE L. SOWLE, APPELLEE, V. BENJAMIN G. SOWLE, 
APPELLANT. 


FILED JULY 16, 1927. No. 24888. 


1. Husband and Wife: ACTION FOR ALIENATION oF AFFECTIONS: 
MEASURE OF DAMAGES. In an alienation case brought by a 
wife against the husband’s father, the measure of plaintiff’s 
recovery. if any. is the damage which she may have sustained 
by loss of comfort, society. love, and protection, usually expressed 
by the word “consortium.” 

2. Trial: REFUSAL OF INSTRUCTIONS. Action of district court in 
refusing to give certain instructions requested, examined and 
approved. 
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APPEAL from the district court for Lincoln county: ISAAC 
J. NISLEY, JUDGE. Reversed. 


William E. Shuman and N. P. McDonald, for appellant. 
Beeler, Crosby & Baskins, contra. 


Heard before Goss, C. J., ROSE, DEAN, GooD, THOMPSON 
and EBERLY, JJ. 


EBERLY, J. 

The plaintiff recovered a judgment of $10,833 against 
the defendant, her father-in-law, in an action for damages 
for alienation of affections of plaintiff’s husband, Irl J. 
Sowle. Defendant appealed. 

Without setting forth the petition in extenso, it may be 
said that it alleges, in appropriate language, that after the 
marriage of plaintiff and Ir] J. Sowle, and before interfer- 
ence on part of the defendant, plaintiff and her husband 
lived happily together, the latter “bestowing upon plaintiff 
all * * * support that could be desired;’ that after said 
“Benjamin G. Sowle moved to the home of said plaintiff 
and her husband, Irl J. Sowle, he maliciously and wickedly 
contrived and intended to injure this plaintiff, and to de- 
stroy her peace of mind and happiness, and to deprive her 
of the comfort, society, and support of her husband, Ir! J. 
Sowle, * * * did solely, because of his malice and ill-will to- 
ward the plaintiff (here follows recital of words made use 
of and description of acts and conduct of defendant upon 
which plaintiff relied to sustain her cause of action).” The 
petition also alleges that, after the estrangement had been 
thus effected, plaintiff sought a reconciliation to the end 
that her husband might “again come and live with her and 
maintain and support her and her minor children,” but 
that due to the unlawful influence of the defendant over 
said Irl J. Sowle. maliciously exerted as above set forth, her 
husband refused so to do, all to her damage in the sum of 
$50,000. 

The defendant in his answer, after admitting the mar- 
riage of plaintiff, the relation of the parties, and certain 
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unimportant details, then denied generally the allegations 
of plaintiff’s petition. 

The errors assigned by the defendant, both in motion for 
a new trial in the district court and in the brief filed herein, 
are numerous, but may be discussed under two heads: (1) 
Error in including as an element of recovery, loss of sup- 
port; (2) failure of the trial court to instruct as to 
“malice.” 

In instruction No. 2, given by the court on its own mo- 
tion, the trial court recited substantially the allegations of 
the plaintiff’s petition, including those quoted herein. In 
instruction No. 4, also given by the court on its own motion, 
the jury were told that the statements contained in instruc- 
tion No. 2 must not be considered as evidence, but that it 
was given “merely for the purpose of giving an idea of the 
nature of the case.” It is thus obvious from reading in-. 
structions Nos. 2 and 4 together that the “nature of the 
case,” as thus defined to the jury, included as a necessary 
element damages for “loss of support.” 

In instruction No. 7, given by the court on its own mo- 
tion, the jury were further instructed, in the event they 
found for plaintiff, to fix the damages at such sum as they 
may believe from the evidence “will fairly and reasonably 
compensate the plaintiff for the loss of her husband’s so- 
ciety, assistance, affection, and companionship, and for any 
mental suffering you may believe from the evidence the 
plaintiff endured thereby.” In this connection it may be 
noted that Webster’s International Dictionary defines the 
word “assistance” as “act of assisting, help, aid, further- 
ance, succor, support.” 

Thus, it plainly appears that “loss of support and main- 
tenance” which the plaintiff expressly made a part of her 
petition as grounds for recovery was, as such, submitted 
to the jury by the court’s instructions. In this the trial 
court erred. 

The undisputed facts of the record disclose that Ir! J. 
‘Sowle is a young man, strong and vigorous, and has ample 
property to answer to the lawful] demands of the plaintiff 
for support and maintenance for herself and the minor 
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children of their union. It also appears affirmatively that 
these rights of support of the plaintiff and her minor chil- 
dren are fully protected in a decree of divorce duly entered 
in a suit brought in a court of competent jurisdiction be- 
tween the plaintiff and said Ir] J. Sowle in which both 
parties had appeared and submitted the merits of their re- 
spective controversies, and from which decree no appeal 
has been perfected. 

On this point this case is on all fours with the case of 
Larsen v. Larsen, ante, p. 601, where Thompson, J., in de- 
livering the opinion of the court, used the following lan- 
guage: “Asthe uncontradicted evidence in this case shows, 
the husband was a stout, able-bodied man, 39 years of age, 
and possessed of at least $2,400 worth of personal property, 
and that he personally, as well as his property, was with- 
‘in the jurisdiction of the court at all times, and as the 
law clothes the wife with the right to require him to 
contribute to her support—a right of which she was not de- 
prived by defendants—there would be no liability on their 
part for such support in this alienation case, even if the evi- 
dence otherwise sustained the charges of the petition, 
which we do not decide. Under such a state of facts, the 
recovery, if any, must be for loss of comfort, society, love, 
and protection, usually expressed by the word ‘consortium.’ 
Hence, as’ this instruction failed to eliminate such hus- 
band’s primary liability, it did not cofrectly announce the 
law of the case, and as this defect was not cured by any 
other instruction, the giving thereof was error. Sohl v. 
Sohl, 114 Neb. 353.” . 

The defendant further contends that the trial court erred 
in refusing to instruct on the question of malice, and in 
refusing to give, as applicable thereto. instructions Nos. 9, . 
12, and 18. requested by the defendant, and cites Phelps v. 
Bergers, 92 Neb. 851, as sustaining his contention. 

A careful examination of the instructions of the court, 
given on its own motion, discloses the fact that instructions. 
Nos. 9 and 12 are substantially covered therein. As to in- 
struction No. 13 referred to, in cases wherein the relation 
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of the parties is as in the instant case, it may be conceded 
that the well-established rule is: ‘The existence of malice 
must be affirmatively proved, for a parent who advises his 
son or daughter to leave the marital home is presumed to 
“ have done so out of parental affection and solicitude for the 
welfare of the child, and he cannot be held liable unless the 
plaintiff, who has the burden of proof, establishes that his 
advice or conduct is actuated by malicious motives.” See 
Hossfeld v. Hossfeld, 188 Fed. 61, 110 C. C. A. 1381; Jonas 
v. Hirshburg, 18 Ind. App. 581; Workman v. Workman, 48 
Ind. App. 382; Heisler v. Heisler, 151 Ia. 503; Corrick v. 
Dunham, 147 Ia. 320; Busenbark v. Busenbark, 150 Ia. 7; 
Miller v, Miller, 154 Ia. 344; Cornelius v. Cornelius, 233 Mo. 
1; Miller v. Miller, 122 Mo. App. 693; Fronk v. Fronk, 159 
Mo. App. 543; Allen v. Forsythe, 160 Mo. App. 262; Greun- 
eich v. Greuneich, 23 N. Dak. 368; Beisel v. Gerlach, 221 Pa. 
St. 232, 18 L. R. A. n. s. 516; Gross v. Gross, 70 W. Va. 
317, 39 L. R. A. n. s. 261; Jones v. Monson, 137 Wis. 478, 
129 Am. St. Rep. 1082. This doctrine has been substantially 
accepted by this court. Trumbull v. Trumbull, 71 Neb. 186. 

Conceding then, for the purpose of discussion only, that 
that portion of defendant’s instruction No. 13, wherein the 
jury are instructed “that there is a presumption that par- 
ents act for the best interest and welfare of their children,” 
is a correct statement of the law, it does not follow that 
that portion of instruction No. 13 in which the trial] court 
_ was asked to instruct, “and in any action such as this, by a 
wife against the parent of her husband, the law requires a 
much greater degree of proof, particularly of malice and 
improper motive, than is necessary in a similar action 
against a stranger,” is in accord with the views of this 
court. In fact, we cannot assent to it. 

“Degree of proof” does not refer to “medium by which 
truth is established,” but rather to the effect of evidence. 
In this sense we speak of degree of proof required as ‘“‘the 
preponderance of evidence’’ or “proof beyond a reasonable 
doubt.”” While facts which comprise the transactions in- 
volved in charges of alienation of affections might, in dif- 
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ferent cases, be accorded different evidentiary values in’ 
view of different relations of parties concerned therein, 
still in all cases the “degree of proof required” to establish 
the affirmative of the issues, including questions of malice 
and improper motive, could be no more nor no less than to 
require them to be established by a “preponderance of the 
evidence.” For a court to instruct that a greater degree 
than preponderance of evidence was necessary would be the 
commission. of error. 

It therefore follows that, no proper instruction having 
been tendered by the defendant on the subject of “malice,” 
considered in connection with the relation of the parties, 
the mere failure of the court to instruct thereon does not 
constitute reversible error. : 

In view of a new trial being necessitated by this reversal, 
it is thought best, without further discussion of errors as- 
signed, to suggest that this court is committed to the doc- 
trine that, while “undoubtedly it is a good defense on the 
part of a parent or guardian, in an action of this nature, to 
show that advice given was with honest motives and a sin- 
cere belief that it was for the moral and social welfare of 
the child, or ward; but, to be available, both the relation- 
ship as well as the good motives must be pleaded.” Ruhs v. 
Ruhs, 105 Neb. 663. See, also, Harvey v. Harvey, 75 Neb. 
557; Rath v. Rath, 2 Neb. (Unof.) 600. 

If, therefore, it is desired to take advantage of the de- 
fense suggested, prudence would indicate that the rule as to | 
pleading be complied with. 

Because of errors discussed in this opinion, the judg- 
ment of the trial court is reversed and the cause is re- 
manded for further proceedings. 


REVERSED. 
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JOHN P. LEININGER, APPELLEE, V. NORTH AMERICAN 
NATIONAL LIFE INSURANCE COMPANY, APPELLANT. 


FILED JULY 16, 1927. No. 25866. 


Constitutional Law: AcT AUTHORIZING CHANGE OF PLAN OF IN- 
SURANCE COMPANY. Legislative authority conferred by section 
7828, Comp. St. 1922, to amend articles of incorporation so as 
to change the plan of business done by a life insurance company 
from the mutual or assessment plan to a stock basis, does not 
work a violation of the provisions of the Fourteenth Amend- 
ment of the Constitution of the United States, nor of section 
8, art. 1, of the Constitution of Nebraska, that no person shall 
be deprived of property without due process of law. where the 
right to make such an amendment was expressly reserved in 
the articles of incorporation, and such statute also provides: 
“Such change shal] in no way prejudice or impair any pending 
action or right previously acquired, or annul or change any 
existing contract of such company.” 

Insurance: CHANGE OF PLAN. The transformation of a life 
insurance company organized and doing business on a mutual 
or assessment plan to a stock basis under the provisions of 
section 7828, Comp. St. 1922, held, not to be such a fundamental 
departure from the business for which the company was organ- 
ized as to prevent the change being made without the consent 
of ai] the members. where by the articles of incorporation the 
right to make just such an amendment was expressly reserved. 
Constitutional Law: DUE PROCESS OF LAW. “Due process of 
law” within the meaning of the Fourteenth Amendment of the 
Constitution of the United States. and section 3. art. 1. of the 
Constitution of Nebraska, is not intended to control the power of 
the state to determine by what process or on what manner of 
service rights may be asserted or determined. provided such pro- 
cedure will afford reasonabije notice and fair opportunity to be 
heard before the courts at some stage of the proceedings prior 
to final determination; and held, that the service of notice of the 
time and place of meeting and of the proposition to be submitted 
‘provided by said section 7828, Comp. St. 1922, to be sent to each 
person entitled to vote. through the mail, directed to his last 
known address, was a reasonable and practicable one and sulted 
to the nature of the proceedings. 

Insurance: LACHES. Applicant, a policyholder in a life insur- 
ance company, instituted this action to set aside and annul pro- 
ceedings theretofore had transforming such insurance company, 
which was organized and doing business on the mutual plan, 
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to a stock basis. It appears that the instant case was not in- 
stituted for about four years after the transformation proceed- 
ings had been entirely completed. Applicant received the notice 
of the time and place of meeting for voting on the proposed 
change and copy of plan of transformation which included state- 
ment of assets and proposed distribution thereof. He accepted and 
retained his portion of the surplus to which he became entitled 
on such transformation and knew that the remainder of the 
surplus was being distributed to other participating members of 
the mutual company; that the company had commenced and 
was operating as a stock company; and that stock therein was 
being sold and a surplus created. He failed, without excuse, 
to exercise the right of appeal from order of department of 
trade and commerce permitting the change, paid premiums to 
and dealt with the company as a stock company, and apparently 
acquiesced in the transformation until about the time of the 
commencement of these proceedings without objection or protest. 
In the meantime the company entered into business in new 
states, writing new risks as a stock company to the extent of 
seven million dollars, collected a large amount of premium from 
parties who dealt with the company as a stock company, and 
paid losses accruing. Held, applicant is estopped by laches from 
maintaining this action. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Reversed, and proceed- 
ing dismissed. 


Frank S. Howell and Jackson B. Chase, for appellant. 
John M. Priest, contra. , 


Gaines, Van Orsdel & Gaines, Gurley, Fitch & West and 
Wright & Thummel, amict curiZ. 


Heard before ROSE, DEAN, DAY, GooD and THOMPSON, 
JJ., ELDRED and L. S. HASTINGS, District Judges. 


ELDRED, District Judge. 

In 1922, proceedings were had for the transformation of 
the appellant, a mutual life insurance company, to a stock . 
company, under the provisions of section 7828, Comp. St. 
1922. The publication of the amended articles of incorpo- 
ration was completed June 3, 1922, at which time, under the 
statute, the transformation became effective. On July 12, 
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1926, the appellee, Leininger, filed an application with the 
department of trade and commerce, seeking to have such 
transformation declared void and annulled. Onan ex parte 
hearing the application was denied by the department of 
trade and commerce, and the applicant, Leininger, appealed 
to the district court. On July 20, 1926, the North Ameri- 
can National Life Insurance Company, hereinafter called 
the company, intervened and was permitted to answer, and 
from an adverse judgment entered December 13, 1926, by 
the district court, the company files this appeal. 

The company was organized in 1906, as a mutual life in- 
surance company, authorized to do a life insurance business 
on the stipulated premium plan, ‘“‘but its members reserve 
the right to accept any provision of law now in force, or 
which may hereafter be enacted for changing from the stip- 
ulated premium plan to the mutual legal reserve, or joint 
stock plan.” While some amendments were made to the 
articles of incorporation, the provision quoted was at all 
times a part thereof, up to and including the time of its 
transformation involved herein. 

On July 23, 1907, the company issued to the appellee a 
policy for $4,000, known as a special profit sharing, limited 
payment, life increasing policy. 

The pleadings filed in the district court are of such 
length that space will not permit the setting out of the is- 
sues in detail; but, briefly stated, the propositions urged by 
appellee for setting that aside and annulling the trans- 
formation are that the proceedings for the transforma- 
tion of the company from a mutual company to a stock com- 
pany were not had in substantial compliance with law, but 
were conducted in an irregular and unauthorized manner, 
in the particulars hereinafter referred to, and were fraudu- 
lent; and that section 7828, Comp. St. 1922. under which 
said transformation was attempted, is unconstitutional. 

The appellant not only controverts the foregoing proposi- 
tions, but contends that the applicant has no capacity or 
standing to maintain this proceeding; and, further, that 
he is estopped at this time to assert either that the trans- 
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formation proceedings were void or that said law is uncon- 
stitutional. 

Except as to the allegations of intentional fraud, the trial 
court found generally for the applicant (appellee) on his 
application; that the law under which the transformation 
was sought to be effected was unconstitutional; that the 
transformation proceedings were irregular and construc- 
tively fraudulent, and it was decreed that the proceedings 
be set aside as to the applicant and those similarly situated, 
so that they may, upon maturity of their policies, or before, 
if their rights become endangered, demand and receive of 
the company all that they would be entitled to had the 
transformation not been had. 

The statute provides that an appeal from the department 
of trade and commerce should be heard as in equity. Sec- 
tion 7895, Comp. St. 1922. 

It is contended that section 7828, Comp. St. 1922, violates 
the constitutional rights of the appellee as guaranteed by 
the Fourteenth Amendment of the Constitution of the 
United States, and section 3, art. I, of the Constitution of 
Nebraska, that no person shall be deprived of property 
without due process of law. 

By the provisions of section 1, art. XII, of our present 
Constitution, and section 1, art. XIb, Consttiution of Ne- 
braska, 1875, in force at the time said section 7828 was 
enacted, it is provided that all general laws relating to cor- 
porations may be altered from time to time, or repealed. 
While the transformation statute was not enacted until 
after the appellee’s policy was written, appellee was bound 
to know that the legislature was authorized by the Consti- 
tution to amend or alter the law under which the company 
was organized; and the articles of incorporation of the 
company reserve the right to make just such a change as 
was made. 

In Polk v. Mutual Reserve Fund Life Ass’n, 207 U. S., 
310, which involved the constitutionality of a New York 
statute relating to the reorganization of insurance com- 
panies as against the charge that it violated the provisions 
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of the federal Constitution against the impairment of an 
obligation of a contract, and also the due process of law 
provision, it was held that such constitutional provisions 
were not violated by the law under consideration in that 
case, in which the insurance company had incorporated in 
1883, under a law then in force, and subsequently com- 
plainant became a member. As organized, the company 
was to do business on a cooperative plan. In 1892 a new 
law was enacted, under which the charter was amended and 
the company reorganized as a mutual level premium com- 
pany. The reorganization proceedings in that case pro- 
vided: “This reincorporation while insuring the stability 
of the company makes no change in your policy.” 

The transformation proceedings in the instant case pro- 
vide that they shall in no way annul or change any existing 
contract of the company; while the statute provides such 
change shall in no way prejudice or impair any pending 
action or right previously acquired, or annul or change any 
existing contract of the company. Comp. St. 1922, sec. 
7828. 

The Constitution of New York providing that laws af- 
fecting corporations may be altered from time to time is 
identical, in substance, with the provisions of our Constitu- 
tion above cited. Neither in the Polk case nor in the in- 
stant case, was there any legislative authority for the trans- 
formation at the time of the issuance of the insurance con- 
tract. In the opinion in that case it is stated: “It is im- 
material whether the power to alter the charter is reserved 
in the original act of incorporation, or in the articles of as- 
sociation under a general law, or in a Constitution in force 
when the incorporation under a general law is made, as in 
the case at ‘bar.” As controlling on the question at issue in 
that case, the court, in the opinion, referred to the case of 
Wright v. Minnesota Mutual Life Ins. Co., 193 U. S. 657, 
which dealt with an act of the legislature of Minnesota, and 
the amendment of the articles of incorporation of a mutual 
insurance association to an “old line” flat premium plan; 
the'act was adopted and amendment made after the com- 
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plainants became members of the association, and it is 
there stated: 

“Where the right of amendment is reserved in the statute 
or articles of association, it is because the right to make 
changes which the business may require is recognized, and 
the exercise of the privilege may be vested in the controlling 
body of the corporation. In such cases, where there is an 
exercise of the power in good faith, which does not change 
the essential character of the business, but authorizes its 
extension upon a modified plan, both reason and authority 
support the corporation in the exercise of the right.” 

The constitutional power of the legislature to amend or 
repeal the law under which the company was operating 
was a condition, subject to which not only the company ac- 
cepted its corporate existence, but also subject to which the 
appellee accepted his insurance contract. The insured must | 
have contemplated the possibility of an amendment or re- 
peal of any law affecting his rights. Illinois Life Ins. Co.- 
v. Tully, 174 Fed. 355; Chicago Life Ins. Co v. Needles, 113 
U. S. 574; Iversen v. Minnesota Mutual Life Ins. Co., 137 
Fed. 268; Looker v. Maynard, 179 U. S. 46. 

The constitutionality of the law is further challenged be- 
cause it permits the nonparticipating members to have 
equal rights with the participating members to purchase 
stock in the company as transformed. The plan adopted 
does so provide, in substance. Section 7828, Comp. St. 
1922, says “each member shall have the full right to sub- 
scribe,” but does not define who are members. We must 
look to some other source for a definition of that term. It 
appears to be clearly defined by the law in force at the 
time the company was organized, which provides: ‘Every 
person whose life is insured by any such company shall be 
a member thereof as long as his policy is in force.” Comp. 
St. 1905, sec. 4089. Section 7819, Comp. St. 1922, pro- 
vides: “The articles of a mutual company * * * shall pro- 
vide that every person * * * insured shall be a member 
thereof and have one vote.” The articles of incorporatior 
prior to the transformation appear to treat the terms pol- 


VoL. 115] JANUARY TERM, 1927. 807° 


Leininger v. North American Nat. Life Ins. Co. 


icyholders and members as.synonymous. Section 1, art. 6, 
of such articles, provides for the annual and special meet- 
ings of “policyholders” without indicating any particular 
kind of policy, and section 2 of said article 6, which has 
reference to such annual and special meetings, provides 
that “each member present whose policy is in force shall 
be entitled to cast one vote.” 

In harmony with the provisions of the statute and ar- 
ticles of incorporation, it is evident that all policyholders, 
whether participating or nonparticipating, were treated as 
members by the company, and as such entitled to share in 
its management; and they were so treated in the compre- 
hensive plan. If both the participating and nonparticipat- 
ing policyholders were entitled to participate in the election 
held to adopt or reject the proposed plan of transforma- 
tion, then the action of the majority of those then present 
in approving the plan did not violate any of the constitu- 
tional rights of the appellee, nor did the fact that the law 
in question may not have specifically defined the term 
“member” it having been sufficiently defined in other por- 
tions of such insurance law, make it inimical to the Con- 
stitution. 

The exact standing of participating and nonparticipating 
policyholders, as between themselves, we do not find to be 
a question at issue herein; they by their actions placed a 
construction upon the law as to the rights of both classes 
of policyholders to vote as well as participate in the pur- 
chase of stock, and acted thereon. If any individual mem- 
ber felt aggrieved at the time of the action taken, he should 
have promptly sought judicial determination of his rights. 

The validity of section 7828, Comp. St. 1922, is further 
challenged for the reason that the only provision for notice 
to stockholders is by sending notice of time and place of 
meeting, with proposition to be submitted, “through the 
mail, directed to the last known address;” it being con- 
tended that a change from a mutual to a stock company 
was such a fundamental change as to effect a radical de- 
parture from the original purpose for which the company 
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was organized. It will be borne in mind that the change 
made is the identical change or amendment which they re- 
serve the right to make in the articles of incorporation. In 
Lord v, Equitable Life Assurance Society, 194 N. Y. 212, 
it was held that a change from a stock company to a mutual 
company was not such a fundamental change in the busi- 
ness of the organization as to prevent such change being 
made without the consent of all of the members. The 
court said: 

“Thus the charter carried in its soil the seeds of mutual- 
ization, planted by the founders of the company in.readi- 
ness to sprout at the will of three-fourths of the directors, 
regardless of the wishes of the stockholders, as such. They 
took their stock subject to the right thus reserved to the 
directors and were bound to abide by the result, for the 
reservation in a certificate of incorporation of the right to 
amend the charter in any manner permitted by law is as 
binding on the stockholders as any other part of the certifi- 
cate. * * * Even if the result would place the policyholders 
in control of the affairs of the company, the stockholders 
took their stock subject to that contingency, and cannot 
now lawfully complain of what they or their predecessors 
consented to when they invested in the capital stock. * * * 
The principle established by the authorities seems to be 
that the legislature under its reserved power may amend 
any charter in any respect that is not fundamental when 
the object of the corporation and property acquired by it 
are considered. Granting that it may not convert a cor- 
poration into something entirely foreign to the object for 
which it was created, such as turning an insurance com- 
pany into a railroad company for instance, still it can regu- 
late investments, methods of administration and details of 
’ procedure in the interest of the public and all concerned. 
The public is interested in the proper management of a 
company with such enormous assets as the defendant pos- 
sesses, because, if for no other reason, those assets were 
mainly derived from the public. The statute before us au- 
thorized no change in principle, for the old charter per- 
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mitted mutualization, but it simply allowed an object con- 
templated by the charter to be effected by a method vary- 
ing in unessential details from that provided by the char-- 
ter itself. Mutualization in any form would necessarily af- 
fect to some extent the power of the stockholders to elect 
directors.” See Picard v. Hughey, 58 Ohio St. 577. 

“Due process of law,’ within the meaning of the consti- 
tutional provisions, is not intended to control the power of 
the state to determine by what process or on what manner 
of service rights may be asserted or determined, provided 
such procedure will afford reasonable notice and a fair 
opportunity to be heard before the courts, at some stage of 
the proceedings, prior to final determination. Hacker v. 
Howe, 72 Neb. 385; Chicago, B. & Q. R. Co. v. State, 47 
Neb. 549; Pearson v. Yewdall, 95 U. S. 294; Ballard v. 
Hunter, 204 U. S. 241; Campbell v. State, 171 Ind. 702. 

Personal service is not necessary to constitute due process 
of law. The legislature may prescribe “a kind of notice 
by which it is reasonably probable that the party proceeded 
against will be apprised of what is going on against him.” 
Hurley v. Olcott, 198 N. Y. 182, 28 L. R. A. n. s. 238. 

“Tf we hold, as we must, in order to sustain this legis- 
lation, that the Constitution does not positively require per- 
sonal notice in order to constitute a legal proceeding due 
process of law, it then belongs to the legislature to deter- 
mine in the particular instance whether the case calls for 
this kind of exceptional legislation and what manner of con- 
structive notice shall be sufficient to reasonably apprise 
the party proceeded against of the legal steps which are 
taken against him. * * * 

“A law must be framed and judged of in consideration 
of the practical affairs of man. The law cannot give per- 
sonal notice of its provisions or proceedings to every one.” 
American Land Company v. Zeiss, 219 U. S. 47. 

See Ballard v Hunter, 204 U. S. 241, and Falender v. 
Atkins, 186 Ind. 455. : 

A letter, “properly addressed and mailed, is presumed, 
as a matter of evidence, to have reached the addressee in 
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the usual course of mails; common experience indicating 
the regularity and certainty with which mail is carried and 
delivered in the exercise of governmental functions.” Heyen 
v. State, 114 Neb. 783, 794. 

At the time of the transformation there were about 5,427 
members. Personal service of notice, which appellee con- 
tends should have been made upon every stockholder, would 
probably not have been possible; at least it would have 
been impracticable, and the expense of such service would 
probably have been prohibitive; that number of members 
must necessarily have been scattered through many juris- 
dictions. The mode of service provided by the statute and 
followed in this case was a practical one, and was suited 
to the nature of the proceeding; and it was effective, at 
least so far as the appellee was concerned. There was no 
exception here to the general rule that a letter properly ad- 
dressed and mailed or transmitted is presumed to have 
reached the addressee, as appellee testifies that he received 
the notice and read it carefully. Had he not been satisfied 
with the proceedings had before the board of trade and 
commerce, redress could then have been had by appeal 
to the courts under section 7895, Comp. St. 1922. We con- 
clude that the notice provided by the transformation law 
and given by the company was sufficient. 

The case of Huber v. Martin, 127 Wis. 412, which is the 
principal case cited by appellee, and one on which he ap- 
pears chiefly to rely, covers more nearly the questions in- 
volved in the instant case than the other cases cited in his 
brief; but, both the laws under consideration and the facts 
involved in that case differ in so many particulars from the 
case at bar as to make it readily distinguishable. We have 
carefully examined, but do not take the space to review 
here, all of the authorities cited by counsel for appellee; 
and while a number of these bear somewhat upon the ques- 
tions under consideration, yet, when the facts involved 
in the different cases are weighed in the light of the dif- 
ferent statutory provisions, we conclude they do not stand 
in the way of the conclusions here announced. 
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It is contended that there were irregularities and defects 
in the comprehensive plan adopted and in the proceedings 
followed, and that the distribution of assets provided for in © 
the plan was unfair, for which the transformation should 
be annulled. Ifthe plan adopted contained provisions which 
appeared unfair, that was a defect in the plan itself, sub- 
ject to correction by the department of trade and com- 
merce, and the law in question may not be declared void on 
account of an inequitable plan being adopted under it. 
With reference to some of the irregularities, had the ques- 
tions been raised at the time, either before the department, 
or by an appeal from the department to the courts, amend- 
ments might have been required and the defects remedied, 
or the proceedings defeated. 

It is evident that, in making up the schedule of assets 
included in the comprehensive plan, the company omitted 
therefrom certain items which appeared in the annual re- 
port of December 31, 1921, as rejected assets, consisting 
of agents’ debit balances, $33,036.76; furniture and fix- 
tures, $12,378.57; supplies, $4,500; rejected notes, 
$4,243.94; automobile account, $2,226.32. The assets shown 
in the comprehensive plan were itemized and disclosed no 
items of the character omitted. The plan recites that the 
statement of assets included were the assets of the company 
at the close of business on December 31, 1921. The report 
of that date was a matter of record. The report discloses 
these same items as “assets not admitted” and they were 
there deducted from the gross assets. The notice which 
the appellee admits he received contained a copy of the 
statements of assets embodied in the comprehensive plan; 
he could then have protected himself if he had thought there 
were other items of value omitted. The evidence dis- 
closes that the items omitted were all nonadmitted assets 
and practically valueless; the agents’ debit balances were 
never collected; the supplies were supplies for the mutual 
company, and of no value for distribution or use by the 


stock company; and the furniture and fixtures were 


needed for use in order to continue business. While the 
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items omitted might better have been included in the sched- 
ule, yet there appears no attempt to conceal the fact that 
they were omitted. The department of trade and commerce 
had knowledge of the omitted items by the report of Decem- 
ber 31, 1921. If there was an error in the excluding of these 
items from the schedule of assets in the comprehensive plan, 
both the company and the department were mistaken. A 
mistake or omission of this character in the transformation 
proceedings ought not to be construed as constructive 
fraud, nor be permitted to vitiate the completed transfor- 
mation of the company. 

The reason for placing the selling price of the capital 
stock at $125 a share, which is also complained of, was 
explained in both the comprehensive plan and the notice. 
By said section 7828, it is provided that members may 
subscribe for stock at par; but it is also provided by sec- 
tion 7822, Comp. St. 1922, that such stock company should 
have a surplus equal to one-fourth of its capital stock. The 
insurance department had held that a compliance with that 
provision was necessary before a certificate would issue 
authorizing a stock company to commence business. The 
fixing of the price of stock at $125 was, as explained to the 
members, the method adopted to‘provide for the capital 
and surplus. Though it may not have been the most ap- 
propriate course to pursue to accomplish the desired result, 
it was clear what the intention and desire was, and the 
method adopted met with the approval of the department 
of trade and commerce, and it was not shown that there 
was any objection thereto prior to the commencement of 
this proceeding. At most, this was a mere irregularity; 
the parties appear to have acted in good faith, without 
fraud, either actual or constructive. 

By the comprehensive plan of transformation the non- 
participating members and participating members were 
given equal rights to purchase stock, after such of the par- 
ticipating members as wished to do so converted their 
share of the surplus into stock, and it is now urged that 
this was erroneous; that the rights of the participating 
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members in this particular were superior to the rights of 
the nonparticipating members. What was previously stat- 
ed herein bearing upon the rights of participating and 
nonparticipating members in considering the constitution- 
ality of the law in question might be considered as disposing 
of this assignment; but, in addition, the appellee was a par-- 
ticipating member, and the notice he received advised him 
~ fully of the facts of which he now complains. He read 
the notice, and until the commencement of these proceed- 
ings made no complaint that he was not given all the rights 
his classification entitled him to. 

Complaint is further made that the department of trade 
and commerce failed to make an order for the distribution 
of the existing and future surplus of the company. Subdi- 
visions 1, 2, and 3, of said section 7828, relate to the chang- 
ing of method of doing business by a company operating 
upon a mutual or assessment plan, and set forth the dutie8 
of the department of trade and commerce with reference 
thereto, which includes the making of an equitable order 
for the distribution of existing and future surplus, with 
the provision that a copy thereof should be sent to the 
stockholders with the notice of the meeting. Subdivision 4 
of that section provides that, if such company desires to 
change to a stock company, it shall, in addition to the 
requirements of the first three subdivisions, also comply - 
with the fourth subdivision; it does not make any similar 
requirement of the department of trade and commerce, 
but sets out a new line of duties to be performed by the 
department in case of such a change, and this does not in- 
clude the making of any order for distribution of existing 
or future surplus, although it does require phat. an order 
of approval of the plan be made. 

With reference to the notice provided for by the fourth 
subdivision, it requires that notice of the time and place 
of the meeting and approval of the department shall bé 
sent members, but no mention is made of including a copy 
of the order of distribution of any surplus, as is required 
when the proceedings are had under subdivisions 1, 2, and 
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8. In the instant case such an order appears not to hav 
been required. 

Criticism is made of certain transactions of the former 
officers, and proceedings had in connection with the man- 
agement of the company before the transformation proceed- 
ings were instituted, and also with the management of the 
company subsequent to the transformation becoming ef- 
fective, but in no manner connected with such proceedings. 
While the matters referred to might be the subject of at- 
tention by the insurance department, they would not affect 
the validity of the proceedings involved in this action. 

It is also urged that the company prior to the transfor- 
mation was on a sound basis and that there was no neces- 
sity for a change. The motive for the change does not 
appear to be material under the law; that the company 
shall ‘“‘desire”’ to make the change is sufficient. While the 
motive might be considered in determining the good faith 
of the transaction, the trial court found there was no in- 
tentional fraud, and with that finding this court is satisfied. 

It is further urged that the proxies of members used at 
the election were not legal. Appellee Leininger con- 
tends that his proxy was given only for ordinary business. 
He had warning of the construction that was being placed 
upon the proxies signed, which was included in the appli- 
cation, by the officers of the company, as the notice he re- 
ceived provided: “At this meeting you may be represented 
in person or by proxy. If you have not already given a proxy 
in your policy or application you should sign the inclosed 
blank policy and write in the name of the officer or any 
other person you wish to represent. you and send it to him 
at once.” He did not appear and did not object to using 
the proxy he had given. Both the law and the articles of 
incorporation provided that proxies could be used. The 
vote of members present and represented was unanimous. 
The vote of appellee and other dissatisfied members testi- 
fying could not have changed the result. In the absence 
of evidence regarding other proxies given by the member- 
ship sufficient to have changed the result, the court will 
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not assume that those proxies were given for a special pur- 
pose, or that the signers did not intend them to be used at 
an election of the character in question. The great ma- 
jority of the members whose votes were so cast have not at- 
tempted to repudiate their proxies. The burden of proof 
rested upon the appellee to show that a sufficient number 
of the proxies so used were void, to have changed the 
results. 

It will be noted that these proceedings were not insti- 
tuted for about four years after the transformation had 
been entirely completed. On the transformation, Leininger, 
the appellee, became entitled to a share of the surplus which 
he received and accepted; he paid premiums and dealt 
with the company as a stock company from that time until 
about the time of the commencement of these proceedings ; 
he received and read the notice advising what was being 
done, and knew that the remainder of the surplus not dis- 
tributed to him was paid to other participating stockhol- 
ders. He knew that the company commenced and was 
continuing to operate as a stock company after the time of 
the transformation; that stock in said company was being 
purchased and surplus created. The company in the mean- 
time has extended its business to new states, written new 
risks to the extent of severa] million dollars; collected large 
amounts of premiums on new business written for persons 
who must have presumed they were dealing with a stock 
company, and paid losses occurring; hence, the transfor- 
mation should not be set aside unless reasons therefor 
are imperative. Where the parties, as in this case, were 
apparently acting in good faith in attempting to perfect 
such a transformation, mere irregularities in the proceed- 
ings or errors due to a misconstruction of the law as to 
duties of the officers of the company or public officers ought 
not to be permitted to vitiate the completed transformation. 
The complainant had an appellate remedy, but it was not 
pursued. The evidence discloses no excuse for failure to 
appeal. There appears to have been a general acquiescence 
in the transformation proceedings. The doctrine of estop- 
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pel should prevail in this case. Frohnen v. Sanitary Sewer 
District, ante, p. 84; Clark v. Cambridge & Arapahoe Irr- 
gation & Improvement Co., 45 Neb. 798; Enterprise. 
Irrigation District v. Tri-State Land Co., 92 Neb. 121; Ben- 
nett v. Baum, 90 Neb. 320; St. John v. lowa Business Men’s 
Building & Loan Ass’n, 136 Ia. 448; In re Mutual Benefit 
Co., 190 Pa. St.. 355. 

As against the application of the doctrine of estoppel. it 
is urged that the appellee had no notice that his rights 
would be affected until the year 1925, when he made in- 
quiry regarding the amount of surplus provisionally ascer- 
tained and held awaiting distribution at the expiration of 
the deferred dividend period. Some misunderstanding arose 
as to the information desired, and appellee urges that this 
was the first information he had that he was being de- 
frauded. At that time there was nothing due appellee from 
the company in the way of surplus. At the proper time he 
may be entitled to an accounting; but so far he has sus- 
tained no injuries ; his wrongs are anticipatory. As stated 
in Iversen v. Minnesota Mutual Life Ins. Co., 187 Fed. 268: 
“It would be remarkable if the complainant were entitled 
to have this association wound up and its purposes defeated 
by reason, not of injuries suffered, but of injuries antic- 
ipated.” 

By the information furnished with the notice. appellee 
was advised of every fact, or was furnished information 
through which, if followed up, or if he had made a reason- 
able inquiry. he would have learned all of the facts bearing 
upon the transformation that he had at the time of the 
commencement of this proceeding. Under such circum- 
stances he is estopped by laches from complaining at 
this time. Talich v. Marvel, ante, p. 255. 

. Itis suggested that the time allowed for taking an appeal} 
by appellee. after he received notice of the order of the de- 
partment of trade and commerce, was not sufficient in 
which to perfect an appeal. Had appellee actually made 
an effort to perfect an appeal and failed on account of ‘some 
reason other than his own fault or neglect, and had then 
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promptly instituted this proceeding, his position would have 
been more tenable. ; 

Under the circumstances disclosed by the retord in this 
case, it would be contrary to the plainest principles of equity 
if appellee might stand by and accept his share of the sur- 
plus, deal with and recognize the company as a stock com- 
pany, with full knowledge of its extending its business into 
new territory and writing insurance as a stock company; 
permit it to collect premiums on new risks and pay claims 
to the extent that it has for a period of about four years, 
without objection or assertion of the claims he now makes, 
which if successful, would be manifestly. unjust, not only to 
the stockholders, but to the new policyholders whose rights 
and interests would be seriously interfered with. Although 
the stockholders and new policyholders are not parties to 
this suit, their interests will not be overlooked. As said 
by Judge Wade in a case involving a similar question: 

“We are dealing with conditions. The change has been 
made. It is now more than a year since the change to a 
capital. stock company was effected. This case has been 
pending about seven months. I must assume that all the 
members of the association have long ago had full knowl- 
edge of what was done, * * * that many of the members 
have had knowledge of the pendency of this proceeding; 
but at no time up to the present has there been any sug- 
gestion brought to the notice of the court that any other 
member, except the plaintiff, is dissatisfied with what 
was done. * * * 

“This court of equity cannot shut its eyes to the interests 
of some 25,000 members, all of whom are free agents, and 
none of whom are seeking relief: nor can the court be ob- 
livious to the fact that, by granting the relief asked by the 
plaintiff. it would be almost certain that the association 
would ultimately reach insolvency and dissolution. * * * 
This court cannot consider the equities of the plaintiff 
alone; it must consider the equities of all persons interested 
in the result of this suit. Plaintiff is interested only to the 
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extent of his insurance under his $2,000 policy, and to the 
extent of his equity in the existing funds of the association. 
Whatever damage he has sustained can be recovered by 
him in an action at law.” Shera v. Merchants Life Ins. 
Co., 237 Fed. 484. See, also, Freemeyer v. Industrial Mutual 
Indemnity Co., 101 Ark. 61, and Equitable Life Assurance 
Society v. Brown, 213 U.S. 25. 

All possible rights and interests of the appellee herein - 
appear to be fully protected by the reservations in the 
transformation proceedings, and by the transformation law 
that “‘such change shall in no way impair any pending ac- 
tion or right previously acquired, or annul or change any 
existing contract of such company.” Comp. St. 1922, sec. 
7828. 

Upon a complete examination of the record, the conclu- 
sion is that the findings and judgment should be in favor of 
the North American National Insurance Company, inter- 
vener, and against John P. Leininger, applicant. The de- 
cree of the district court is therefore reversed, the applica- 
tion of John P. Leininger dismissed at his costs, and the 
ruling of the department of trade and commerce and of the 
bureau of insurance sustained. 

REVERSED, AND PROCEEDING DISMISSED. 


CHARLES H. HULBERT, APPELLEE V. WILLIAM T. FENTON, 
WARDEN, APPELLANT. 


FILED JULY 20, 1927. No. 26129. 


1. Habeas Corpus. The writ of habeas corpus cannot be used as a 
substitute for proceedings in error. 

IRREGULARITIES. Where the trial court has jurisdic- 
tion of the offense and of the person of the defendant and has 
power to render the particular judgment or sentence in a proper 
-case, habeas corpus will not lie upon the ground of mere irregu- 
larities in the judgment or sentence. “To obtain release by such 
a proceeding. the judgment or sentence must be more than 
merely erroneous; it must be an absolute nullity.” Michaelson 
v. Beemer, 72 Neb. 761. 


VOL. 115] JANUARY TERM, 1927. 819 
Hulbert v. Fenton. 


COLLATERAL ATTACK: EXTRINSIC EVIDENCE. Habeas 
corpus is a collateral, and not a direct, proceeding, when re- 
garded as a means of attack upon a judgment sentencing a 
defendant; and when the judgment is regular upon its face and 
was given in an action in which the court had jurisdiction of the 
offense and of the person of the defendant. no extrinsic evidence 
is admissible in a habeas corpus proceeding to show its inva- 
lidity. 

4, Criminal Law: INDETERMINATE SENTENCE. Under section 
10248, Comp. St. 1922, when a court. in pronouncing an indeter- 
minate sentence on a defendant, fixes the minimum at not less 
than the minimum and the maximum at not more than the maxi- 
mum provided for the substantive offense of which the defendant 
stands convicted, and the defendant igs committed under such 
sentence, he is required to serve the maximum unless sooner 
released from custody by the board of pardons and paroles 
under provisions of law guiding the actions of that board or 
unless such sentence is corrected or changed by virtue of 
proper error proceedings. 

5. Bail: HaBeEAS Corpus: APPEAL. In a habeas corpus proceeding, 
when, under section 10281, Comp St. 1922, the judge in the ex- 
ercise of his discretion orders the discharge of a prisoner. who 
has been convicted and committed to confinement by proceedings 
regular on their face, but the offense for which he was commit- 
ted is clearly a bailable offense. and the respondent gives timely 
notice of appeal while the prisoner is still in court and before 
his discharge, the judge should require the prisoner to enter into 
a reasonable recognizance conditioned for his appearance upon 
a review in the appellate court. 

6. Habeas Corpus: REVERSAL: REMAND TO CusTopy. “A prisoner 
set at liberty by habeas corpus may. upon reversal of the order 
by an appellate court. be remanded to the custody from which 
he was freed.” State v. Shrader, 73 Neb. 618. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Reversed, with directions. 


O. S. Spillman, Attorney General and Lloyd Dort, for 
appellant. 


Dale P. Stough, contra. 


Heard before Goss, C. J., ROSE, DEAN, Goop, THOMPSON 
and EBERLY, JJ. 
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Goss, C. J.. 

Charles H. Hulbert, the relator in a habeas corpus appli- 
cation, was discharged from the custody of the respondent, 
William T. Fenton, warden of the state penitentiary, by 
order of the district court for Lancaster county. The re- 
spondent appealed. 

The relator alleged that in Lincoln county, Nebraska, he 
was charged with grand larceny committed June 23, 1924, 
and, when arraigned, pleaded guilty; that on January 19, 
1925, the trial court imposed on him an indeterminate sen- 
tence of not less than three nor more than seVen years in 
the state penitentiary, notwithstanding the trial judge 
knew the relator had previously served a term of one year 
in the state penitentiary and so was not a first offender ; 
and that any detention beyond the term of three years in 
the case in which relator pleaded guilty is illegal; and that 
the state board of pardons and paroles, with which he filed 
a petition for commutation, refused to entertain jurisdic- 
tion, but orally denied any action thereon, leaving him no 
remedy available except habeas corpus. Issues were joined 
by a return filed by the respondent, a trial was had, and 
on June 30, 1927, the relator was ordered discharged. On 
the.same day a motion for new trial was filed by the re- 
spondent, was overruled by the court, appeal was taken to 
this court, the cause was advanced, owing to its public im- 
portance, by special agreement of the parties, arguments 
were had, and the case was submitted on July 6, 1927. 

Section 9599, Comp. St 1922, defining grand larceny, 
provides a penalty of imprisonment for not less than one 
nor more than seven years. 

Section 10248, Comp. St. 1922, provides: “Every per- 
son over the age of eighteen years convicted of a felony 
or other crime punishable by imprisonment in the peniten- 
tiary excepting treason and crimes of violence or attempts 
at crimes of violence against the person of another shall 
if judgment be not suspended or a new trial granted be 
sentenced to the penitentiary, but the court imposing such 
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sentence may in its discretion and providing such person 
has not previously been confined in any penitentiary im- 
pose on such person an indeterminate sentence. In passing 
such indeterminate sentence upon any such person so con- 
victed, the court may fix the terms of any indeterminate 
sentence which it desires, provided the minimum term fixed 
by the court shall not be less than the minimum term pro- 
vided by law for the crime for which the person was con- 
victed, nor the maximum term be greater than the maximum 
term provided by law for the crime for which the person 
was convicted. The release of any person sentenced to 
an indeterminate sentence is to be determined as herein- 
after provided.” 

The respondent argues that habeas corpus does not lie 
in a case like this because the district court for Lincoln 
county has jurisdiction of the offense and of the defendant ; 
that it imposed a sentence in conformity with the statute, 
and, if that court erred in the qualifications of relator for 
an indeterminaate sentence, it is not the office of habeas 
corpus to cure such errors but that of the trial court or, on 
its refusal, of the supreme court on proceedings in error ; 
and that these proceedings constitute a collateral attack 
on the judgment of the trial court and so are not main- 
tainable. 

The writ of habeas corpus cannot be used as a substi- 
tute for a writ of error. It is the general rule that, where 
the trial court has jurisdiction of the offense and of the per- 
son of the defendant and power to render the particular 
judgment or sentence in proper cases. habeas corpus will 
not lie upon the ground of mere errors and irregularities 
in the judgment or sentence rendering it not void. but 
only voidable. 29 C. J. 51, sec. 46. In a recent habeas cor- - 
pus case, where the trial court sentenced a defendant for 
from three to twenty years, when the statute under which he 
was convicted provided for punishment of one to ten years, 
we held that the fixing of the sentence at more than: ten 
years was erroneous, but did not render the judgment 
void; that such error could and would have been corrected 
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by proper error proceedings; and that habeas corpus would 
not lie in such instance. McElhaney v. Fenton, ante, p. 299. 
In that case we quoted In re Fenton, 55 Neb. 703, to the 
effect that—“On an application for a writ of habeas corpus, 
errors or irregularities in the criminal trial, not jurisdic- 
tional, will not be considered.” In Michaelson v. Beemer, 
72 Neb. 761, it was held that—“The writ of habeas corpus 
cannot operate as a proceeding in error. * * * To obtain re- 
lease by such a proceeding, the judgment or sentence must 
be more than merely erroneous; it must be an absolute 
nullity.” This was cited and followed in In re Application 
of Cole, 198 Neb. 802, and the refusal of the district court 
to discharge the prisoner was affirmed. Examining the 
facts in the light of the foregoing principles, we find it 
admitted that the court had jurisdiction of the grand lar- 
ceny case and of the person of the defendant, that the de- 
fendant pleaded guilty, and the mittimus, in that case, at- 
tached to the respondent’s return in this, shows that the 
court sentenced the defendant to the penitentiary for a 
period of not less than three years nor more than seven 
years. The record imports verity and indicates jurisdic- 
tion and freedom from errors on the face of it. There has 
been shown on the hearing of this case no error or lack 
of jurisdiction in the original criminal action, unless (1) it 
be considered proper to impeach the record of that case by 
oral testimony that the defendant was not a first offender, 
and unless (2) the imposition of the indeterminate sentence 
of three to seven years is in legal effect equivalent to a 
flat sentence of the minimum imposed. 

The relator was permitted by the trial court in this 
habeas corpus case to testify, over the objections of the 
respondent, that the judge who sentenced him said certain 
things to him from the bench before sentencing him indi- 
cating that the judge knew that he had been in the peni- 
tentiary before and therefore was not eligible as a first 
offender to an indeterminate sentence. It was improper 
to receive this evidence. The sentence was the final judg- 
ment and record of the court, and the record of the court 
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acting within its legitimate powers must be considered as 
speaking the truth and as conclusive until it has been in 
some way set aside or vacated. No eviderice can be re- 
ceived collaterally to contradict it. Habeas corpus is a col- 
lateral, and not a direct, proceeding, when regarded as 
a means of attack upon the judgment, and so long as the 
judgment is regular upon its face and was given in an 
action of which the court had jurisdiction, no extrinsic 
evidence is admissible here to show its invalidity. Ea parte 
Stephen, 114 Cal. 278. 

Section 10248, heretofore quoted, expressly gives the trial 
court the power to fix the minimum and the maximum with- 
in the minimum and maximum found in the statute on which 
the prosecution is based. The defendant convicted of grand 
larceny was eligible to a sentence of one to seven years. 
When the judge pronounced a sentence not in conflict with 
the statute and made a record of it, his jurisdiction ceased, 
save for the correction of errors. Thereupon, if the record 
was regular and no proceedings in error were taken, the 
last words of the indeterminate sentence law charted the 
course to be followed if the prisoner was to be released be- 
fore the expiration of the maximum number of years stated 
in the sentence fixed by the court. The last sentence of sec- 
tion 10248 reads thus: ‘“The release of any person sentenced 
to an indeterminate sentence is to be determined as here- 
inafter provided.” The legislature has provided, in the 
same chapter, a board of pardons and paroles, and follow- 
ing the indeterminate sentence section it has provided 
for the parole of persons generally under rules and regu- 
lations to be established by the board. It is significant 
that the statute (section 10251) provides that—‘‘No such 
parole shall be granted in any case unless the minimum 
term fixed by law for the offense has expired.” This ex- 
pression negatives any idea that a prisoner’s sentence is the 
minimum pronounced by the court or expressed in the law, 
but affirms the conclusion that in all indeterminate sen- 
tences the maximum named defines the period of confine- 
ment unless reduced by clemency of the board of pardons 
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and paroles under the law and under rules established, not 
in conflict with the law. 

In the state of the record as shown by the application for 
the writ and the return made by the respondent, we are 
clearly of the opinion that the court erred in entertain- 
ing the application, in admitting oral testimony to impeach 
the judgment and sentence of the Lincoln county district 
court, in finding for the relator and in discharging him from 
the custody of the warden. This leaves for consideration but 
two things: First, the refusal of the court to require his 
order discharging the relator to be subject to the relator giv- 
ing bail; second, what is the present status of the thus dis- 
charged relator under his sentence which we have held was 
effective until changed by proper error proceedings? In 
other words, as he should have been left in custody of the 
warden, should he now be remanded to that custody from 
which he was erroneously freed? 

In the present case it may not be so vital whether the 
relator should have been held or whether he be appre- 
hended and be required to continue to serve the sentence 
lawfully imposed until and unless discharged as provided 
by law: for this particular individual has already, with 
good time off as allowed by law, served the minimum time 
contemplated by the court pronouncing his sentence. But, 
as the criminal laws should be administered without favor 
and as a rule of conduct of future cases where an erroneous 
release may be fraught with more serious consequences 
and some vicious criminal convicted of a heinous crime 
might go unwhipped of justice, we deem it advisable to 
consider and lay down a proper rule to guide and control in 
this as well: as in such cases as may hereafter arise. It 
would be a strange weakness of the law if it were possible 
for us to say, as we have in effect said in this case, that the 
trial court erred in releasing a convict from the custody 
of the law, and yet to be compelled to admit that the law 
was powerless to make effective correction of that error. 

Section 10281, Comp. St. 1922, under the title ‘Habeas 
Corpus,” says: “In case the person or persons applying 
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for such writ shall be confined or detained in a legal man- 
ner, on a charge of having committed any crime or offense, 
the said judge shall, at his discretion, commit, discharge 
or let to bail such person or persons, and if the said judge 
shall deem the offense bailable, on the principles of law, 
he shall cause the person charged as aforesaid to enter into 
recognizance, with one or more sufficient sureties, in such 
sum as the judge shall think reasonable, the circumstances 
of the prisoner and the nature of the offense charged con- 
sidered, conditioned for his appearance at the next court 
where the offense is cognizable.” 

Counsel for the respondent made timely application that 
bail be required from the prisoner under the provisions of 
this section and the court refused it. The case was clearly 
one, as we have seen, where it was an “ offense bailable, on 
the principles of law;” as described in the statute. More- 
over, at the same time, the court had notice that his judg- 
ment was to be taken up for review, “the prisoner still be- 
ing in the courtroom and under the control and jurisdiction 
of the court” when the application was made. The only 
way in which the refusal of the court can be sustained in 
the circumstances and facts of this case is to say that his 
discretion was absolute. But we think it is not so. We are 
of the opinion that the legislature in the use of this word 
intended to clothe the court with the use of a reasonable 
“discretion.”” To say that the decision of the court not to 
admit the prisoner to bail, because his was not an ‘‘offense 
bailable, on the principles of. law,” as the quality of dis- 
eretion usable is limited in the statute, was proper exercise 
of discretion as contemplated by the legislature is, we are 
of the opinion, going to a length that we cannot indorse. 
We think the prisoner should have been required to give 
bail pending the contemplated review in this court, and 
that the trial court erred in discharging the prisoner un- 
conditionally. : 

Under the order of the district court the prisoner dis- 
charged under the habeas corpus proceedings is now at 
large. By force of this opinion his application under the 


826 NEBRASKA REPORTS. [Vou. 115 
Hulbert v. Fenton. 


writ should have been denied and he should have been re- 
manded to prison. And, even if the writ had been granted, 
as it was, he should have been required to give bail to abide 
the decision here. Because the trial court erred in releas- 
ing him and, failing in that respect, also erred in not re- 
quiring him to give bail to respond to the judgment of this 
court on review, can it be said that this court is impotent to 
order him back to prison where by the course of law and ac- 
cording to its principles he would have remained but for the 
erroneous result of his habeas corpus action in the district 
court? It seems to us that the discussion already had pro- 
vides a sufficient answer in the negative to that question. 
But we are not without a precedent in our own court. “A 
prisoner set at liberty by habeas corpus may, upon reversal 
of the order by an appellate court, be remanded to the cus- 
tody from which he was freed.” State v. Shrader, 73 Neb. 
618. There the writ of habeas corpus was sued out in the 
county court. It was based on an attack on the complaint 
for variance. On hearing the defendant was discharged 
and freed from custody of the sheriff. The sheriff prose- 
cuted error to the district court, which reversed the county 
court and ordered the defendant remanded to the custody 
of the sheriff. The defendant prosecuted error in the 
habeas corpus proceeding to this court with the result in- 
dicated. On principle we approve this precedent and apply 
it to this case. 

For the reasons given, the judgment of the district court 
is reversed, with directions to enter an order refusing a 
discharge of the relator and remanding the relator to the 
custody of the respondent. And the respondent is hereby 
directed to recapture the prisoner and to continue to hold 
him under the mittimus by. virtue of which he held him 
when deprived of his custody by order of the court. 


REVERSED. 
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MICHAEL L. ENDRES, APPELLEE, V. HENRY S. MCDONALD 
ET AL., APPELLANTS. 


FILED JULY 20, 1927. No. 25078. 


Statutes: AMENDMENT: CONSTITUTIONALITY. Chapter 86, Laws 
1925, while it purports by its title to amend only section 3006, 
Comp St. 1922, attempts to amend another section of the stat- 
ute without referring to it either in the title or in the act. For 
this reason, the act is broader than its title and is void, because 
it violates section 14, art. III of the Constitution. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Affirmed. , 


W. W. Slabaugh and Henry J. Beal, for appellants. 


Arthur F. Mullen, John P. Breen and Herman Aye, 
contra. 


Heard before Goss, C. J., ROSE, Goop, THOMPSON, ‘and 
EBERLY, JJ., ELDRED and L. S. HASTINGS, District Judges. 


Goop, J. 

This action was brought by the plaintiff, a taxpayer and 
sheriff of Douglas county, against the defendants, as coun- 
ty commissioners of said county, to enjoin them from en- 
forcing the provisions of chapter 86, Laws 1925, upon the 
ground that said act violates sections 14 and 18, art. III of 
the Constitution. George S. Collins, a taxpaver of said 
county, filed a petition in intervention and joined in the 
prayer of plaintiff’s petition. Defendants filed a genera] de- 
murrer to the petitions of the plaintiff and intervener. The 
demurrer was overruled and, defendants refusing to further 
plead, judgment was entered for plaintiff, enjoining the 
enforcement of said-chapter 86. The defendants have 
appealed. 

The defendants allege error of the trial court in over- 
ruling their demurrer; in decreeing that chapter 86, Laws 
1925, was void, and in enjoining the enforcement of said 
chapter. 

Prior to the 1925 session of the legislature, there existed 
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two distinct statutory provisions relating to fees or charges 
of sheriffs for boarding prisoners in county jails. Section 
2381, Comp. St. 1922, under the chapter relating to fees of 
county officers, provides the schedule of fees or charges to 
which the sheriff is entitled for performing the several 
duties enjoined upon him by law. That part of said sec- 
tion relating to the charges for boarding prisoners is as 
follows: “For boarding prisoners, seventy-five cents per 
day in all counties where there is an average of less than 
one hundred prisoners per day, and fifty cents per day 
where there is an average of more than one hundred pris- 
oners per day.” Section 3006, Comp. St. 1922, in the chap- 
ter on jails also relates to the charges for boarding prison- 
ers, and is in the following language: 

“The sheriffs or jailers of the several counties, who 
have the custody of the state or other prisoners confined 
in the jails of such counties, shall receive for boarding such 
prisoners the sum of seventy cents per day; and such 
sheriffs or jailers are hereby authorized to provide such 
fuel, lights, washing and clothing as may be necessary for 
the comfort of such prisoners while in their custody; and 
such sheriffs or jailers shall, on the first day of January, 
April, July and October of each year, make a report in 
writing to the state auditor of the number of state prisoners 
in his custody for the last three months before making his 
report, when committed, and for what time, and the amount 
due him for boarding such prisoners; the amount of cloth- 
ing furnished each prisoner and the cost of the same; also 
the amount expended by him for washing, lights, and fuel, 
for that quarter; which account shall be sworn to by the 
sheriff or jailer before the clerk of the county of which 
he is sheriff or jailer, and certified to under his seal. 
Thereupon the state auditor shall draw his warrant upon 
the state treasurer for the amount due such officer, payable 
to him; and when the condition of the jails in this state re- 
quires a constant guard to be kept, to prevent the escape 
of prisoners confined therein, the sheriff shall be allowed 
the sum of three dollars per day for guarding or procuring 


VoL. 115] JANUARY TERM, 1927. 829 
Endres v. McDonald. 


guard for such prisoners, which shall be paid him quar- 
terly, with the amount paid him for board, washing, fuel, 
lights, and clothing.” 

Plaintiff in his petition alleges that for many years, 
throughout the entire state, as well as in Douglas county, 
officers charged with the duty of interpreting, applying 
and enforcing the provisions of said sections of the statute 
have construed and applied them so as to give force and 
effect to section 3006 as fixing only the amount or price 
to be paid sheriffs by the state for keeping or boarding 
state prisoners; that the amount to be paid to sheriffs by 
the counties for keeping all other classes of prisoners was 
controlled and fixed by section 2381, Comp. St. 1922, and 
that all sheriffs of the state have, for many years, been 
paid for boarding prisoners, other than state prisoners, the 
amount or price provided by section 2381, or the amount 
fixed by the section of which section 2381 is an amendment. 
The demurrer admits the truth of these allegations. Aside 
from that, the question of sheriff’s fees for boarding prison- 
ers, other than state prisoners, has been frequently before 
this court, and the numerous decisions of this court show 
conclusively that section 2381, Comp. St. 1922, or the sec- 
tions of which it is an amendment, have been applied and 
construed as determining the rate of pay that sheriffs 
should receive for boarding and caring for prisoners, other 
than state prisoners. 

In 1925 the legislature enacted chapter 86, Laws 1925, 
under the following title: “A bill for an act to amend sec- 
tion 3006, Compiled Statutes of Nebraska for 1922, relating 
to jails; providing for the care of prisoners in counties 
having a population exceeding one hundred twenty-five 
thousand (125,000) ; providing that fees for the care of pris- 
oners in such counties shall inure to the county. shall be 
paid to the county treasurer and shall be credited to the 
general fund; and to repeal said original section.” The 
act substantially reenacted section 3006, Comp. St. 1922, 
as it existed, and then added thereto the following: “Pro- 
vided, further, that in counties having a population exceed- 
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ing one hundred twenty-five thousand (125, 000) the county 
board shall provide proper quarters and adequate equip- 
ment for the preparation and serving of all meals furnished 
to all prisoners confined in the county jail. The county 
sheriff shall have full charge and control of said quarters 
and service. All supplies of every name and nature en- 
tering into the furnishing of meals, washing, fuel, lights, 
and clothing to the prisoners as above provided for shall 
be purchased and provided under the direction of the coun- 
ty board by a person other than the county sheriff, or any of 
his deputies, as may be designated by the county board. 
Payment for all said purchases shall be made by the county 
board on the original invoices only; and then only on the 
sworn affidavit of the person designated to make said 
purchases attached to each and every separate invoice of 
goods and supplies, setting forth, under oath, that the in- 
voice correctly describes the goods as to quality and quan- 
tity; that the same have been received and are in the cus- 
tody of the affiant; that the same have been or will be de- 
voted exclusively to the purposes authorized in this section 
and that the price charged is just and reasonable.” 
Plaintiff contends that chapter 86, Laws 1925, cannot 
have any effect or operate to change, modify or nullify the 
provisions of section 2381, Comp. St. 1922, for the reason 
that the act, by its title, recitation and substance, is a strict- 
ly amendatory act and attempts only to amend section 3006, 
Comp. St. 1922. Defendants contend that the matter of 
boarding and caring for prisoners and the charges therefor 
properly belong in the chapter on jails, and not in the chap- 
ter on fees of county officers; that the act is complete on 
the subject of which it treats, and therefore, by implication, 
repeals section 2381, and entirely supersedes said section. 
It appears that in the Revised Statutes of 1866, chapter 
19, entitled “Fees” (referring to all county officers), section 
5 thereof provided a fee of 75 cents a day for boarding 
prisoners. This section was amended in 1871, again in 
1875, and in 1877. It thus stood from 1877 to 1907 without 
any change. In the last named year an attempt was made 


VOL. 115] JANUARY TERM, 1927. 831 
Endres v. McDonald. 


to again amend the section in a radical manner, but the 
attempted amendment was declared void. See State v. Mc- 
Shane, 93 Neb. 46, and McShane v. Douglas County, 95 
Neb. 699, on rehearing, 96 Neb. 664. The section was again 
amended in 1915 and in 1921, and since that date has re- 
mained unchanged. As early as 1866, the chapter of the 
statutes relating to jails contained one section relating to the 
boarding of prisoners. This section was amended in 1869. 
Again, in 1873, an attempt was made to amend this section 
of the statute. The words “or other” were inserted immedi- 
ately after the words “state prisoners,’ apparently so as 
to make it apply to all prisoners. This attempted amend- 
ment was declared ineffectual by this court in Lancaster 
County v. Hoagland, 8 Neb. 36, and thus the statute was 
left as it existed in 1869, which related only to the boarding 
of state prisoners. In 1911 commissioners were appointed 
to “bring together all statutes and parts of statutes relating 
to the same subject-matter, omitting obsolete or repealed 
matter and such as has been declared to be invalid, * * * sup- 
ply apparent omissions, reconcile contradictions and note 
imperfections in general.” Laws 1911, ch. 166, sec. 2. 
This commission for revision of the statutes interpolated 
into the opening clause of this section the words “or other’ 
between the words “state” and “prisoners.” Whether this 
statute ever became operative by reason of the adoption 
by the legislature of the report of the commission, it is un- 
necessary to determine. It is apparent that the section did 
not provide by whom the boarding of and expense of keep- 
ing prisoners, other than state prisoners, should be paid, 
and it is evident that that section, which, as amended, is 
now section 3006, Comp. St. 1922, was intended only to 
apply to the boarding of state prisoners, and that to deter- 
mine the rate of pay that the sheriff should receive for 
boarding prisoners, other than state prisoners, reference 
must necessarily be had to section 2381, Comp St. 1922. 

Section 14, art. III of the Constitution, provides, inter 
alia: ‘No bill shall contain more than one subject. and the 
same shall be clearly expressed in the title. And no law 
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shall be amended unless the new act contain the section or 
sections as amended, and the section or sections so amended 
shall be repealed.” 

“Under the provisions of section 11 (now section 14), 
art. III of the Constitution, the title to an act must fairly 
express the subject of the legislation. * * * An act not com- 
plete in itself, but which is clearly amendatory in its na- 
ture and scope, must set forth the section or sections as 
amended, and repeal the original section or sections.” State 
v. Tibbets, 52 Neb. 228. In Trumble v. Trumble, 37 Neb. 
340, chapter 57, Laws 1889, was held unconstitutional and 
void because its object was not expressed in its title, and be- 
‘cause it was, in effect, amendatory of other acts which the 
title did not contain. In the opinion in the last cited case, on 
page 347, it was said: “Nor can the legislature in an act 
purporting to merely amend one law enact measures which 
in effect amend or repeal other laws not referred to in the 
title or in the act itself. To do so violates the constitu- 
tional provision that the amending act shall ‘contain’ the 
section or sections so amended.” To the same effect are 
State v. Majors, 85 Neb. 375, and Minier v. Burt County, 
95 Neb. 473. 

It seems plain that chapter 86, Laws 1925, which pur- 
ports only to amend section 3006, Comp. St. 1922, clearly 
violates the provision of the Constitution above quoted 
unless, aS contended by defendants. the amendatory act 
is complete in itself. Section 3006, as attempted to be 
amended in 1925. does not pretend to fix the rate of pay 
that the sheriff shall receive in counties having less than 
125,000 population, so that it is not, in itself. a complete 
act relating to the boarding of prisoners. Section 2381, 
Comp. St. 1922. must be looked to, to find the rate of pay 
that the sheriffs shall receive for boarding prisoners in 
counties having less than 125.000 population. Section 2381, 
is not, therefore, repealed. It still remains in full force and 
effect. It seems very plain that the attempted amendment 
to section 3006, while it attempts to amend section 2381. 
does not, by its title or otherwise, refer to that section and 
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falls within the condemnation of the constitutional provision 
above quoted. Chapter 86, Laws 1925, is therefore, un- 
constitutional and void. 


The judgment of the district court, in enjoining the en- 


forcement of this void statute, is right and is 


to 


AFFIRMED. 


STATE OF NEBRASKA V. SAM GIRT ET AL. 
FILED JULY 20, 1927. No. 25916. 


Criminal Law: ACCESSORIES. “Section 9541, Comp. St. 1922, as 
amended by chapter 89, Laws 1928, which provides that an 
aider, abettor, or procurer, whether present or not, shall be sub- 
ject to the same prosecution and punishment as his principal, 
construed to mean: That the same rule as to the information, 
conduct of the case, and punishment. heretofore applicable to a 
principal, should thereafter govern his aider. abettor, or pro- 
curer, and that no additional facts need be alleged in an infor- 
mation against such accessory before the fact. than are required 
against his principal.” Scharman v. State, ante, p. 109. 
Indictment and Information: AccEssoriEs. “The abrogation of 
the distinction between principal] and accessory as contained in 
section 9541, Comp. St. 1922, as amended by chapter 89. Laws 
1923, does not contravene section 11, art. 1 of our Constitution, 
affording the defendant in a criminal case ‘the right * * * to de- 
mand the nature and cause of accusation.’” Scharman v. State 
ante, p. 109. 

CONSTRUCTION. An information which in ordinary 
terms directly charges four persons jointly with setting fire to 
and burning, as part of one transaction. insured real property 
of the value of $50, and insured personal property of the 
value of $50, belonging to one only of such accused persons, 
with intent to prejudice the insurer, states but one offense, 
under section 9591, Comp. St. 1922. and section 9541, Comp. 
St. 1922, as amended by chapter 89, Laws 1923. ’ 


ERROR to the district court for Douglas county: JAMES 


M. FITZGERALD, JUDGE. Exceptions sustained. 


Henry J. Beall, Irvin Stalmaster and J. W. Yeager, for 


plaintiff in error. 
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David A. Fitch, contra. 


Heard before Goss, C. J., GooD, THOMPSON and EBER- 
LY, JJ., ELDRED and L. S. HASTINGS, District Judges. 


ELDRED, District Judge. 

This is a proceeding by the state, under section 10192, 
Comp. St. 1922, on exceptions taken by the county attorney, 
to secure a review of the ruling of the district court for 
Douglas county, sustaining motions to quash an informa- 
tion filed in said court, which, excluding formal portions, 
in substance, charges: That on or about the 24th day of 
June, 1926, in Douglas county, Nebraska, the said Sam 
Girt, being then and there the owner of certain goods and 
chattels of the value of more than $50, to wit, $300; and also 
of a certain dwelling-house of the value of more than $50, 
to wit, $800; the location of each being specifically given; 
that the personal property was insured against loss by 
fire, in the Twin City Fire Insurance Company, in the sum 
of $600, and said dwelling-house was insured against loss 
by fire in the company named, in the sum of $1,400; and 
that said Sam Girt, Carl Sebastian, Walter Headley, and 
Clarence Headley, in said city, county, and state, did wil- 
fully, maliciously and feloniously set fire to and did burn 
said goods and chattels and said dwelling-house, with the 
intent of said Sam Girt, Carl Sebastian, Walter Headley, 
and Clarence Headley to burn and destroy the same, and 
with the intent of said Sam Girt, Carl Sebastian, Walter 
Headley, and Clarence Headley to prejudice the said Twin 
City Fire Insurance Company, the insurer thereof. 

The defendant Sam Girt and Carl Sebastian filed sepa- 
rate motions to quash the information, “for the reason that 
said information is in one count and charges said defend- 
ants named with separate and distinct offenses.” The mo- 
tions were severally sustained by the trial court and the in- 
formation quashed as to said defendants. 

The information appears to have been filed under sec- 
tion 9591, Comp. St. 1922, and section 9541, Comp St. 1922, 
as aménded by chapter 89, Laws 1923. 
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Section 9589, Comp. St. 1922, makes it a felony for one 
to wilfully and maliciously burn or cause to be burned the 
property of any other person, of the value of $50; while 
section 9591, Comp. St. 1922, makes.it a felony for the 
owner to burn or cause to be burned his own property which 
he shall have insured against loss or damage by fire, with 
intent to prejudice the insurer. 

It is the contention of the defendants that the informa- 
tion charges an offense against the defendant Sam Girt, 
the owner of the property, under section 9591, Comp. St. 
1922, which is one offense, but as to all other defendants, 
if any offense was charged, it was under section 9589, 
Comp. St. 1922, which is another offense. Prior to 1923, 
such motions may have been properly sustained; but, sec- 
tion 9541, Comp. St. 1922, as amended by chapter 89, Laws 
1923, provides: 

“Whoever aids, abets or procures another to commit any 
offense may be prosecuted and punished as if he were the 
principal offender.” 

Defendants cite a number of cases from this court in 
support of their position, but they were all rendered prior 
to the amendment of section 9541 in 1923, and are there- 
fore not’conclusive. Since the amendment, above referred 
to, the sufficiency of an information filed against one prose- 
cuted as an aider or abettor of a felony has been several 
times before the court. 

In Northey v. State, 114 Neb. 543, an information jointly 
charged plaintiff in error, Northey, and one Bruner with 
murder by administering poison; it being the theory of the 
state that Bruner administered the poison, and that Nor- 
they aided, abetted, and counseled the commission of the of- 
fense, although the information directly charged Northey 
with the commission thereof. The information against 
Northey was held sufficient by reason of chapter 89, Laws 
1923. 

In Scharman v. State, ante, p. 109, the defendant was 
charged directly with stealing cattle, with the further al- 
legation in the information that the theft was committed 
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by defendant by reason of his having procured others to 
perpetrate the act. The sufficiency of the information was 
raised, and the same defect urged as in the instant case. 
In the opinion it is there said: 

“We conclude that * * * it was the intention of the legis- 
lature by such enactment to abrogate all distinctions hereto- 
fore existing between such aider, abettor, or procurer and 
the one committing the act, and to provide that each should 
be prosecuted and punished as principals; that is, the words 
‘prosecuted and punished,’ as used in such section, mean 
that the same rule as to the information, conduct of the 
case, as well as the punishment heretofore applicable to 
principals, should thereafter govern such aiders, abettors, 
or procurers, and that no additional facts need be alleged 
in an information against an accused before the fact than 
are required against his principal.” 

And it was further stated in that opinion that, while the 
information described the manner in which the theft 
charged was committed, such descriptive allegations, while 
proper, were not necessary under the statutes as they now 
exist. 

The case of Scharman v. State, supra, was followed and 
approved in Ex parte Resler, ante, p. 335. 

The claim made by counsel for defendants in their brief 
that “the accused has the constitutional right to be fully in- 
formed of the crime he is charged with” has likewise been 
disposed of by the case of Scharman v. State, supra, where- 
in it is held that section 9541, Comp. St. 1922, as amended 
by chapter 89, Laws 1923, does not contravene section 11, 
art. I of the Constitution, which provides, among other 
things: “The accused shall have the right * * * to demand 
the nature and cause of accusation.” 

We conclude that the information in the instant case was 
not vulnerable to the charge of duplicity, and that the mo- 
tions to quash should have been overruled. — 


EXCEPTIONS SUSTAINED. 
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STATE OF NEBRASKA V. MIKE TOTH ET AL. 
FILep JULY 20, 1927. No. 25917. 


Error to the district court for Douglas county: JAMES 
M. FITZGERALD, JUDGE. Exceptions sustained. 


Henry J. Beal, Irvin Stalmaster and J. W. Yeager, for 
plaintiff in error. 


David A. Fitch, contra. 


Heard before Goss, C. J., GOOD, THOMPSON and EBERLY, 
JJ., ELDRED and L. §. HASTINGS, District Judges. 


ELDRED, District Judge. 

The issues presented before the trial court and the legal 
question presented by this proceeding, are identical with 
those involved in State v. Girt, ante, p. 833. Upon the au- 
thority of that case, the exceptions of the state in this ac- 
tion are sustained. 

EXCEPTIONS SUSTAINED. 


STATE OF NEBRASKA V. WILLIAM BARTLETT ET AL. 
FILED JULY 20, 1927. No. 25918. 


ERRoR to the district court for Douglas county: JAMES 
M. FITZGERALD, JUDGE. Hxceptions sustained. 


Henry J. Beall, Irvin Stalmaster and J. W. Yeager, for 
plaintiff in error. 


David A. Fitch, contra. 


Heard before GOSS, C. J., GOOD, THOMPSON and EBER- 
LY, JJ., ELDRED and L. S. HASTINGS, District Judges. 


ELpRED, District Judge. 

The issues presented before the trial court and the iegal 
questions presented by this proceeding, are identical with 
those involved in State v. Girt, ente, p. 833. Upon the au- 
thority of that case, the exceptions of the state in this ac- 
tion are sustained. 

EXCEPTIONS SUSTAINED. 
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NIcK SALISTEAN Vv. STATE OF NEBRASKA. 
FILED JULY 20, 1927. No. 25550. 


1. Criminal Law: DISCHARGE OF JURY: JEOPARDY. The order of the 
trial court discharging the jury without prejudice to the prose- 
cution, as set out in the opinion, held to state sufficient reasons 
under section 10151, Comp. St. 1922, to warrant the discharge 
of the jury, and the defendant is not thereby acquitted. 

PRESUMPTION. “All presumptions exist in 
favor of the regularity of the judgments of courts of general 
jurisdiction, and he who asserts the contrary is required to 
establish the alleged error by an exhibition of the record.” 
Wright v. State, 45 Neb. 44. Where it is claimed that error 
was committed by discharging the jury in a criminal case with- 
out first judicially determining from evidence adduced the neces- 
sity therefor, we must presume, in the absence of a bill of 
exceptions showing otherwise, that the proceedings leading up 
to the making of the order discharging the jury were regular, 
and that such evidence as was necessary to establish the neces- 
sity therefor was before the court at the time the order was 
made. 


INSTRUCTIONS: LIMITATION OF EVIDENCE. Where evi- 
dence in a case is not admissible for the general purpose of 
the suit, but only for a particular purpose. the court may, by 
an instruction, limit such evidence to the particular purpose 
for which it was admissible. Held, that the giving of an in- 

struction by the court, wherein evidence admissible only for a 

particular purpose was limited to the particular purpose for 

which it was admissible, was proper. 

SECONDARY EVIDENCE. Secondary evidence of a fact 
in issue received without objection is thereby, in law, evidence 
tending to prove such fact and may be considered as such. 

5. Arson: INSURANCE: SUFFICIENCY OF EVIDENCE. In a prosecu- 
tion under section 9592. Comp. St. 1922, it is not necessary to 
prove that the insurer was a corporation. the statute not making 
same an element of the crime. It is sufficient if the evidence 

‘establishes its de facto existence. Evidence examined. and held 
sufficient to establish that the insurance companies named as 
insurers in the information had a de fucto existence at the time 
charged therein. 

6. Evidence examined, and held sufficient to sustain the verdict of 
the jury. 
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Error to the district court for Douglas county: CHARLES 
A. Goss, JUDGE. Affirmed. 


J. k.. Bednar, for plaintiff in error. 
O. S. Spillman, Attorney General, and Lloyd Dort, contra. - 


Heard before Goop, THOMPSON and EBERLY, JJ., ELDRED 
and L. S. HASTINGS, District Judges. 


L. S. HASTINGS, District Judge. 

The plaintiff in error, hereinafter designated as the de- 
fendant, was tried on an information filed by the county 
attorney of Douglas county in the district court for that 
county, charging him with a violation of section 9592, Comp. 
St. 1922. 

The information contained five counts charging the de- 
fendant with setting fire to a building and certain fixtures 
and furniture therein, owned by the defendant, which were 
insured against loss or damage by fire, with intent to burn 
and destroy the same, and with the intent to prejudice the 
insurers. 

Counts 1 and 2 referred to the buildings covered by in- 
surance in two different companies, counts 3, 4, and 5 re- 
ferred to fixtures and furniture covered by insurance in 
three separate companies. To said information the de- 
fendant entered a plea of not guilty. On a trial defendant 
was found guilty on all five counts and sentenced to five 
years imprisonment on each count, sentences to run con- 
currently. 

For a reversal of the judgment of conviction, defendant 
relies upon three assignments of error, which will be con- 
sidered in the order presented in his brief. 

It is the contention of counsel for defendant, under the 
first assignment of error, that defendant has twice been 
put in jeopardy for the same alleged offense. 

At the beginning of the trial, after a jury had been im- 
paneled and sworn and a witness for the state sworn, but 
before any evidence had been taken, the defendant, with- 
out withdrawing his plea of not guilty, objected, orally, to 
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the introduction of any testimony, and moved for a dis- 
missal and discharge on the ground that on a former occa- 
sion he had been put on trial for the same offense charged 
in the information. 

It appears from the transcript that the defendant was 
placed upon trial on December 7, 1925, a jury impaneled 
and sworn, evidence adduced, and trial continued to De- 
cember 8, 1925, at which time the trial proceeded, and was 
postponed to 2 o’clock p. m. of said day, because the wife 
of one of the jurors was being confined at the Nicholas Senn 
Hospital. Thereafter at 2 o’clock p. m. of said day the 
court entered the following order declaring a mistrial, to 
wit: 

“Thereafter, at 2 o’clock p. m., it appearing that said 
juror’s wife gave birth to a baby daughter at 10 o’clock 
a. m., that said child has since died, and Mrs. Sanders is 
seriously ill, and said juror incapacitated mentally to con- 
tinue to sit as a juror in this case, it is therefore ordered, 
under authority of law, and particularly under authority 
of section 10151, Comp. St. 1922, defendant and his counsel 
being present in court, and making no objection thereto, 
that the trial of this case so far proceeding be, and is here- 
by declared to be a mistrial, and the present jury is dis- 
charged, and the case left for trial at a later date before 
a jury selected from a subsequent panel. 

“It is further ordered that the above reasons for ‘dis- 
charge of the jury be spread upon the journal of this court, 
and that the prosecution shall not be prejudiced thereby.” 

The motion is invalid as a plea in bar and cannot be 
considered as such, but will be treated as a motion to be 
‘discharged, grounded upon the proceedings had at the time 
the defendant was placed upon trial the first time. Davis 
v. State, 51 Neb. 301. 

The argument of counsel that the defendant has twice 
been placed in jeopardy for the same offense is predicated 
upon two grounds: (1) That the reasons assigned in the 
order declaring a mistrial and discharging the jury were 
insufficient under section 10151, Comp. St. 1922, to warrant 
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the making of the order. (2) That the trial court arbitra- 
rily discharged the jury without hearing and determining 
by judicial methods the necessity therefor. 

As to the first ground, the argument is that the reasons 
relied upon for warranting a discharge of the jury are not 
made a specific ground for discharging the jury in a crim- 
inal case by section 10151. Section 10151, Comp. St. 1922, 
provides: 

“In case a jury shall be discharged on account of sickness 
of a juror, or other accident or calamity requiring their 
discharge, or after they have been kept so long together 
that there is no probability of agreeing, the court shall, 
upon directing the discharge, order that the reasons for 
such discharge shall be entered upon the journal; and such 
discharge shall be without prejudice to the prosecution.” 

Construing that section, this court has held: “That the 
insanity of a juror was an ‘accident’ or ‘calamity’ authoriz- 
ing the discharging of the jury.” Davis v. State, 51 Neb. 
301. 
That the words “accident” or “calamity,” as used in the 
statute, ‘include as well a case where a biased juror is dis- - 
covered during the progress of the trial.” Quinton v. State, 
112 Neb. 684. 

The reasons given in the order for discharging the jury 
and declaring a mistrial are clearly within the meaning of 
the words “accident” or “calamity” as used in the statute. 
- The serious illness of the wife of the juror and the death 
of his child would, as a matter of common knowledge, have 
caused him distress of mind and incapacitated him from 
giving the case any consideration. To have continued with 
the trial under such conditions would have been inhuman. 
It would have been equivalent to trying the case to eleven 
jurors. Furthermore, the sympathy of the other jurors 
would naturally have been with him in his misfortune and 
tend to render them anxious.to dispose of the case as quick- 
ly as possible. Under such circumstances the jury would 
not give the case the carefu! consideration which the im- 
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portance of the issue merited. The reasons given in the 
order were sufficient in law to warrant the trial court de- 
claring a mistrial and discharging the jury. 

In support of the second ground, the argument of counsel 
is that, even though the reasons given in the order are 
sufficient in law, the trial court could not arbitrarily dis- 
charge the jury without judicially determining from evi- 
dence adduced the necessity for such discharge. The gen- 
eral rule seems to be that, where the necessity for declar- 
ing a mistrial and discharging the jury in a criminal case 
does not occur in open court in the immediate presence of 
the judge, the facts showing the existence of such necessity 
must be heard and determined by judicial methods, and if 
the jury be discharged without that being done the defend- 
ant stands acquitted. 8 R. C. L. 156, sec. 146; State v. 
Smith, 44 Kan. 75; State v. Reed, 53 Kan. 767; State ». 
Allen, 59 Kan. 758; State v. Nelson, 19 R. I. 467, 33 L. R. A. 
559; State v. Jefferson, 66 N. Car. 309; Upchurch v. State, 
36 Tex. Cr. Rep. 624, 44 L. R. A. 694; People v. Parker, 145 
Mich. 488. Upon the record before us, defendant is not in 
a position to raise the question that the necessity for the 
discharge of the jury was not judicially determined from 
evidence adduced. 

The rule is: “All presumptions exist in favor of the 
regularity of the judgments of courts of general jurisdic- 
tion, and he who asserts the contrary is required to estab- 
lish the alleged error by an exhibition of the record.” Wright 
v. State, 45 Neb. 44. Also Saxon v. Cain, 19 Neb. 488; 
Lovelace v. Boatsman, 113 Neb. 145. 

In absence of a bill of exceptions showing otherwise, we 
must presume the proceedings leading up to the making of 
the order were regular, and that such evidence as was nec- 
essary to establish the necessity for the discharge of the 
jury and the making of the order was before the trial court 
at the time it was made. The record before us fails to show 
that the defendant has been twice placed in jeopardy. 

Under the second assignment of error it is urged that 
the trial court erred in admitting evidence of a former fire 
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and in giving instruction No. 12 in relation thereto. The 
argument is that such evidence was not admissible on any 
theory and its admission prejudicial to the defendant. 

It appears from the record that the defendant, while tes- 
tifying in his own behalf on his direct examination, testified 
as to the value of the buildings, household goods, furniture 
and fixtures covered by insurance in the companies named 
_ in the information on or about the date on which he was 
charged with setting fire to the same. This evidence was 
offered presumably for the purpose of showing that his 
property was not over-insured at the time of the fire. On 
cross-examination he was asked the questions complained 
of in regard to the damage done by the fire to the same 
property in February, 1925. These and other questions 
along the same line elicited the information that he had re- 
ceived $600 for the damage done by that fire, that the build- 
ing had been damaged to the amount of $1,900 and that it 
had not been repaired at the time of the fire on June 1, 
1925. The defendant having testified as to the value of 
the insured property as of about June 1, 1925, it was en- 
tirely within the range of legitimate cross-examination to 
interrogate him as_ to the damage done to the property by 
the February fire and thereby tend to discredit the valu- 
ation he had placed upon the property in his direct exam- 
ination. No questions were asked on cross-examination 
that would indicate that the fire of February, 1925, was of 
incendiary origin, but such cross-examination was directed 
solely to an attempt to discredit his testimony given on di- 
rect examination as to the value he had placed upon the 
property. The trial judge, with that careful regard for 
the rights of the defendant shown throughout the trial as 
evidenced by the record, gave instruction No. 12 limiting 
the application of such evidence to the particular purpose 
for which it was admissible, and told the jury that the fact 
that there may have been a former fire on the premises in 
question in February, 1925, was not to be considered by 
them as any evidence whatever of defendant’s guilt. The 
rule is, where evidence in a case is not admissible for the 
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general purposes of the suit, but only for a particular pur- 
pose, the court may, by an instruction, limit such evidence 
to the particular purpose for which it was admissible. Ran- 
dall, Instructions to Juries, sec. 45, and cases there cited. 
There was no error in the admission of the evidence com- 
plained of or the giving of the instruction. 

It is claimed the verdict is not sustained by sufficient 
evidence. It is contended there is no competent proof the 
property was insured or that the policies were valid. The 

record does not sustain such contention. Mr. Young, the 
‘ adjuster for the companies named in the information as 
carrying the insurance testified as to the amount of in- 
surance each company carried upon the property of the de- 
fendant, the property covered, the date when such policies 
were issued, and that the same were in force on June 1, at 
the time of the fire, and also to an unsuccessful attempt to 
adjust the losses thereunder with the defendant. The de- 
fendant, while testifying as a witness in his own behalf, also 
testified that he took out most of the policies on May 25, 
1925, and that he made claim for the damages sustained 
by the fire in the sum of $4,600, and was only offered $278 
by Mr. Young. The evidence is amply sufficient to show that 
the property was insured as charged in the information 
and that such insurance was in force at the time of the fire. 

The further argument advanced in this connection is 
that the policies were the best evidence of insurance, and 
that no proper foundation was laid for the introduction of 
secondary evidence, and that secondary evidence without 
such foundation was incompetent and should not be con- 
sidered as proof of such matters. No objection was made 
to such testimony of Mr. Young upon any ground. It is to 
be presumed that if timely objection had been made the trial 
court would have required either the policies to have been 
offered or sufficient foundation laid for the introduction of 
secondary evidence. Such evidence having been admitted 
without objection, it will be considered as competent proof 
that the property was insured and the insurance was in 
force at the time of the fire. 
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“The rule excluding secondary evidence when that which 
is primary is attainable is not so rigid as to be enforced. if 
no objection is made by the party against whom the inferior 
evidence is offered. It frequently happens that secondary 
evidence is admitted, and thus becomes primary when it 
might, have been excluded if proper objection had been 
taken. If the opponent is lax and permits secondary evi- 
dence to be given when he might have insisted upon the 
primary evidence or none at all, an appellate court will 
not come to his assistance.” 2 Jones, Commentaries on 
Evidence (2d ed.) sec. 774. 

It is contended there is no proof that the various com- 
panies, alleged to have carried insurance on the building 
and contents, were corporations or even de facto corpor- 
ations. The gist of the crime denounced by the statute un- 
der which this prosecution is brought is the intent with 
which the person sets fire to his own insured property; 
it must be with the intent to burn or destroy the same and 
with the intent to prejudice the insurer, and whether the 
insurer is a corporation or otherwise is not an element of 
the crime, and, not being made so, it is not necessary to 
charge and prove that the insurer was a corporation. 
State v. Steinkraus, 244 Mo. 152. In this case the infor- 
mation avers that the different companies named therein 
‘were corporations, and it is shown by the evidence that the 
companies named in the information were engaged in in- 
suring property ; their names indicate such to be their busi- 
ness, that they insured the property of the defendant, that 
he recognized their identity and existence by claiming 
indemnity under the policies issued by them and in trying 
to settle with their authorized adjuster. This establishes 
their de facto existence as such insurance companies, which 
is sufficient. Bloom v. State, 95 Neb. 710. 

It is further contended that, “stripped of technicalities,” 
the evidence falls short of showing the guilt of the defen- 
dant. The evidence shows that the defendant at the time 
of the fire had his building and the contents insured in the 
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companies named in the information for about $15,250 and, 
while the same may not have been over-insured, it was, to 
say the least, well covered by insurance. The building was 
a three-story building with basement, with a restaurant in 
part of the basement, the first floor was used as an office 
and as living rooms for the defendant and his wife, the sec- 
ond and third stories were used as a hotel and rooming 
house. The hotel was closed as a hotel and rooming house 
about the 26th day of May, 1925. After closing his hotel 
to roomers the defendant continued to operate the restau- 
rant in the basement. On the night of the fire he closed 
his restaurant between 9 and 10 o’clock, and after closing 
the restaurant and his hotel he retired. He was the only 
person, so far as the evidence shows, in the building that 
night. At about 3 o’clock the morning of June 1, a patrol-— 
man near the building and a man and his wife standing upon 
a crossing about 50 feet away heard an explosion in the base- 
ment of the building and saw smoke issuing therefrom. The 
man went to the door of the hotel, pounded on the door, 
and finally succeeeded in getting the defendant to-the door. 
At that time he was dressed in his underclothing, and, 
when told that the hotel was on fire, made no comment. In 
the meantime the patrolman had tuyned in the fire alarm 
and in a few minutes the fire company was there. An im- 
mediate investigation disclosed that the fire covered a space 
about 15 feet square, a mattress leaning up against the 
stairway leading from the basement to the first floor was 
on fire and seemed to be in about the center of the fire. 
A gas meter had apparently been pulled from its connec- 
tion and was lying upon the floor with gas escaping from 
the broken connection and with fire burning about the 
same. Along the side of the stairway opening on the first 
floor, on a shelf directly under the stairway leading to the 
second floor, was a large open roasting pan, said to contain 
about four gallons of kerosene, with paper wrapped around 
the handles and with stringers running therefrom into the 
contents of the pan. The place where the pan was found 
was about two feet above the broken gas connection. While 
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one of the firemen was carrying the pan and its contents 
from the place where it was found for the purpose of keep- 
ing it as evidence, the pan was kicked loose from one of 
his hands and one end dropped down and the contents were 
spilled on the floor. The defendant was about three feet 
from the pan at the time it was kicked, and the fair infer- 
ence is that he kicked the pan for the purpose of spilling its 
contents and destroying same as evidence against him. As 
soon as the pan had been kicked out of the fireman’s hands, 
the defendant grabbed a mop and wiped up the contents. 
It appears that the rags in the mop after being so used had 
the odor of kerosene. Several witnesses for the state testi- 
fy that they were able to tell the contents of the pan by the 
odor and that same was kerosene. The defendant testifying 
in his own behalf admits that the pan belonged to him, 
that he placed it where it was found, but denies that he 
put kerosene in it or the paper around it, and says that he 
does not know whether the pan contained kerosene or not. 
He admits putting the mattress in the basement where it 
was found on fire. A chemist called as a witness in behalf 
of defendant testified that in his opinion, under the circum- 
stances existing at the time of the fire, it would be impos- 
sible to distinguish the odor of kerosene from the other 
_ odors, and if the pan contained water that the escaping gas 
would impregnate it so that it would be impossible for a 
person to tell by the odor that it contained kerosene. As 
to whether the pan contained kerosene or. not was a ques- 
tion for the jury. The evidence, while circumstantial, as 
it must necessarily be in this class of cases, is nevertheless 
convincing as to the truth of the charge. 

The defendant had a fair and impartial trial, the evidence 
is sufficient to sustain the verdict, and the judgment of con- 
viction should be affirmed and the same is hereby 
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.O. O. THOMAS, APPELLEE, V. WILL J. SCOUTT ET AL., 


9. 


APPELLANTS. 
FILED JULY 26, 1927. No. 24069. 


Corporations: CAPITAL STOCK: LIABILITY FOR SUBSCRIPTIONS. 
Liability for unpaid subscriptions for capital stock of a corpo- 
ration is based on the subscriber’s contract, of which the pro- 
vision of the Constitution relating to that subject is an integral 
part. 


Where an original subscriber for 
shares of ei tal stock in a corporation pays therefor in full, 
neither he nor subsequent holders of the same shares through 
mesne transfers are liable to subsequent judgment creditors of 
the corporation for unpaid subscriptions. 

: SUBSCRIPTIONS: SUIT TO ENFORCE: BuR- 
DEN OF Proor. In a suit by a judgment creditor of a corporation 
to enforce the liabilty of stockholders on account of unpaid 
subscriptions, the burden is on plaintiff to prove by’ a prepon- 
derance of the evidence that the whole or some part of the 
amount subscribed remains unpaid. 


In a suit by a 
judenient ereditor of a coepan ation & recover from stockholders 
the amounts due from them for unpaid subscriptions on the 
ground that property fraudulently overvalued was exchanged 
for capital stock, proof of excessive values at the time of the 
exchange is essential to a recovery. 

PAYMENT IN PROPERTY. The constitutional 
aravisions relating to liability for unpaid subscriptions to cap- 
ital stock of a corporation do not forbid payment in property in- 
stead of money. 


: ——. In the exercise of good faith and 
in the absence of any intention to defraud a corporation or 
its creditors, property needed for corporate purposes may be 
sold and received for capital stock. 

Constitutional Law: JUDICIAL INTERPRETATIONS. The supreme 
court’s interpretation of a constitutional provision is a part 
of the Constitution itself and is binding on suitors seeking the 
enforcement of liabilities created by that instrument. 
Corporations: CREDIT. Corporate records showing payment for 
capital stock in property are available to a prospective creditor 
and he may make disclosure a condition of extending credit 
to the corporation. 

Evidence: VALUE OF PERSONALTY. As a general rule the owner 
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of personal property is a competent witness to testify to its 
value. 

10. Corporations:. FRAUD: SUFFICIENCY OF EVIDENCE. Evidence 
discussed in the opinion held insufficient to show actionable fraud 
or overvaluation in the exchange of property for capital stock 
of a corporation. 

11. Appeal: AMENDMENT OF PLEADING. In the supreme court a 
motion by plaintiff to amend his petition to conform to the 
proofs is unavailing, where the evidence is insufficient to sup- 
port a judgment in his favor. 

12. Corporations: STOCKHOLDERS: LIABILITY: NOTICE OF INDEBTED- 
NESS. The statutory liability of stockholders for failure of the 
corporation to publish annual notice of its debts is penal in its 
nature and should not be enlarged by construction or enforced: 
by presumption of facts not proved. 

NorTicE oF INDEBTEDNESS: PRESUMPTION. It will be 

presumed that officers of a corporation performed their statu- 

tory duty to publish annual notice of corporate debts in absence 
of evidence to the contrary. 

: FAILURE TO PUBLISH: PRooF. In making a 
prima vue case against stockholders for failure of the corpo- 
ration to publish annual notice of its debts, it is incumbent on a 
judgment creditor to prove by a preponderance of evidence the 
date on which the corporate debt owing to him was created and 
default in the Publication of notice at that time. 

: INSUFFICIENCY OF EVIDENCE, Evi- 
dence aiecaxeed a in the opinion held insufficient to show statutory 
liability of stockholders for failure to publish annual notice of 

. eorporate debts. 


13. 


14, 


15. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Reversed and dismissed. 


Peterson & Devoe and Brown & Dibble, for appellants. 
Sterling F. Mutts and Edward C. Fisher, contra. 


Heard before Goss, .C. J.. ROSE, DAy, Goop and 
EBERLY, JJ. 


ROSE J. 

This is a suit in equity to recover from the Western Pub- 
lishing & Engraving Company, hereinafter called the “‘cor- 
poration,” and its stockholders, the amount due on a judg- 
ment against it for $3,018.63. O. O. Thomas is plaintiff. 
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“In a former action at law in the district court for Lancaster 
county, he recovered a judgment against the corporation 
November 28, 1922, on a promissory note for $2,600, dated 
March 31, 1921. The note was executed by the corporation, 
was payable to L. A. Berge, was transferred by him to the 
Farmers & Merchants Bank of Walton and by the latter to 
- plaintiff. It was for the unpaid debt evidenced by this note 
that the judgment for $3,018.63 was entered in the former 
action at law. Execution thereon was issued and returned 
unsatisfied. The defendants in the present suit in equity 
are the corporation and its stockholders. The grounds of 
equitable relief pleaded by plaintiff are failure of the stock- 
holders to pay their subscriptions for capital stock and non- 
compliance with the statute requiring published notice of 
corporate debts. The facts pleaded by plaintiff to charge 
the stockholders with liability for the debt of the corporation 
were put in issue by answers to the petition in equity. Up- 
on a trial of the cause the district court in determining the 
liability of stockholders for unpaid subscriptions found the 
issues in favor of plaintiff and rendered a decree in his 
favor for $3,194.40, the amount of his former judgment 
against the corporation with interest, less a partial pay- 
ment. The cause was presented to the supreme court by an 
appeal of stockholders. 

A motion by appellee to dismiss the appeal for want of 
necessary parties in the appellate court was overruled and 
will not be reconsidered. 

The first question for trial de novo is: Are the stock- 
holders or any of them liable for unpaid subscriptions to 
the capital stock of the corporation? Liability for an un- 
paid subscription is based on the subscriber’s contract, of 
which the following constitutional provision is by con- 
struction an integral part: 

“In all cases of claims against corporations and joint 
stock associations, the exact amount justly due shall be 
first ascertained, and after the corporate property shall 
have been exhausted the original subscribers thereof shall 
be individually liable to the extent of their unpaid subscrip- 
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tion, and the liability for the unpaid subscription shall 
follow the stock.”’ Const., art. XII, sec. 4. 

The corporation was in existence long before the debt in 
controversy was incurred. The publication of a history of 
Nebraska was an undertaking performed at least in part 
by the corporation. Daniel Wesoster Clendenan formerly 
owned the stock and in a corporate capacity published his- 
torical works, using data and writings of his own and also 
of others. In the midst of this work he died. At the time 
of his death his corporate holdings were represented by the 
capital stock of the Western Publishing & Engraving Com- 
pany in the form of shares aggregating $20,400. These 
passed to his wife, Ida N. Clendenan, who later became 
the wife of James H. Scoutt. Afterward, January 9, 1918, 
amended articles of incorporation were regularly adopted. 
Under the new organization the capital stock was increased 
to $100,000. For this entire issue Ida N. Scoutt subscribed, 
exchanging her old stock, $20,400, for the same amount of 
the new, both at par, and for the other shares aggregating 
$79,600, transferring for the latter to the corporation in 
lieu of money historical manuscripts and other property 
desired by the directors and executive officers for the pur- 
poses of the publishing enterprise then in contemplation. 
In connnection with the transactions indicated she reas- 
signed to the corporation gratuitously, as treasury stock, 
new shares amounting to $15,000 for the purpose of cre- 
ating, when resold, a working fund for the transaction of 
corporate business. Within the meaning of the constitu- 
tional provision relating to individual liability for unpaid 
subscriptions she was the “original” subscriber for the 
entire new issue of stock. She was the principal defendant 
herein. The other stockholders, sued as defendants, ac- 
quired their stock by mesne transfers from Ida N. Scoutt, 
some through sheriff’s sales of her shares and others by 
purchase. It follows, therefore, if, as the original suscriber, 
she paid for all the new stock, within the meaning of the 
constitutional provision, neither she nor her mesne trans- 
ferees are liable for unpaid subscriptions. 
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In the situation outlined plaintiff takes the position that 
the property exchanged for the corporate stock was over- 
valued to such an extent as to show bad faith and reckless 
disregard of values amounting to fraud upon creditors. 
Plaintiff did not plead fraud, but asserted by motion in the 
supreme court the right to amend his pleadings to con- 
form to proofs that the property exchanged for the stock 
was fraudulently overvalued. The right of amendment in 
the appellate court does not exist unless fraud was shown 
by a preponderance of the evidence. The motion to amend, 
like the resort of plaintiff to unpaid subscriptions for pay- 
ment of his judgment, required evidence of the fraudulent 
overvaluation of the property exchanged for stock. On 
both issues the burden of proof was on plaintiff. The 
decision depends on what is disclosed by the evidence. 

The transactions under consideration import on their 
face formality, honesty and fair dealing on the part of the 
executive officers of the corporation and the stockholders. 
The exchange prices were fixed at a time when inflation ex- 
aggerated values. Fraud in stipulated prices is not neces- 
sarily shown by the economic mirage thus created nor by 
subsequent events. What was originally in the minds of 
the contracting parties should not be determined by esti- 
mates of values and conditions at the time of the trial years 
later after a destructive fall in prices followed deflation. 
The test of overvaluation and fraud in the present instance 
properly relates to conditions in 1918, when the new stock 
was issued. The property exchanged for stock in lieu of 
money consisted of data, manuscripts and other materials 
essential to the identical purposes for which the publishing 
enterprise was reincorporated. 

The Constitution does not require payment for stock in 
money as a condition of immunity from liability for unpaid 
subscriptions. In the exercise of good faith and in the ab- 
sence of any intention to defraud the corporation or its 
creditors, property needed for corporate purposes may be 
sold and received for shares of capital stock. This is the 
rule adopted in Nebraska in construing and applying the 
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constitutional provision creating liability for unpaid sub- 
scriptions. Troup v. Horbach, 53 Neb. 795; Penfield v. Daw- 
son Town & Gas Co., 57 Neb. 231. This view is sustained 
by authority, though some courts take the view that pay- 
ments in property for shares of capital stock require val- 
ues equivalent to money. The interpretation of the supreme 
court is part of the Constitution itself and is binding on 
litigants seeking the enforcement of liabilities created by 
that instrument. Corporate, records showing payment for 
stock in property instead of money are available to a pro- 
spective creditor and he may make disclosure a condition 
of extending credit to the corporation. 

‘There is no proof that the old issue for $20,400, 
when exchanged for new stock and surrendered to the 
corporation, was not worth face value. Most of the shares 
comprising the item of $15,000 returned as treasury stock 
were resold at par. Ida N. Scoutt said she had an experi- 
ence of 17 years in the identical work for which her prop- 
erty was sold to and accepted by the corporation. As owner 
of the property exchanged for stock to the extent of $79,- 
600, she testified to items and values as follows: Contracts 
for the purchase of books, $33,000; capital stock of the old 
corporation, $24,400; plates for historical publications, 
$35,000; manuscripts, $25,000. She testified also that all 
items of property sold by her to the corporation exceeded 
in value the purchase price of the stock—$79,600. There 
was testimony of a similar import by another witness. Evi- 
dence of this character was not disproved. There is, how- 
ever, testimony of an appraiser formerly appointed by the 
county court of Lancaster county that the interest of Dan- 
iel Webster Clendenan in the old stock owned by him at the 
time of his death had no value. This appraisement related 
alone to decedent’s interest which then, in the opinion of 
the appraisers, amounted to nothing, owing to existing in- 
cumbrances for debts. It does not contradict or weaken 
testimony refuting the charge of overvaluation. 

When the times, circumstances and conditions are con- 
sidered, plaintiff did not prove overvaluation. In logic and 
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reason inferences of excessive prices amounting to fraud 
or bad faith cannot be drawn from the evidential facts. 
After Ida N. Scoutt offered her property to the corporation 
for $79,600 in stock, the board of directors appointed a 
committee of three to investigate and report values. The 
resulting report fixed at $79,600 the value of the “man- 
uscripts and rights” offered for sale and recommended the 
acceptance of the offer. The transactions implied mutual 
faith in the success of the corporation with stipulated val- 
ues in mind. Realization of the sale price of the property 
in money depended on corporate profits. There was evi- 
dence of subsequent rascality in corporate management, 
but dishonesty or fraud or bad faith was not traced to any 
stockholder within the jurisdiction of the district court 
in the present suit. The corporation went to the wall, but, 
in the light of subsequent events, the unwise sale and ac- 
ceptance of property for stock, poor judgment and mis- 
management did not prove overvaluation or fraud or bad 
faith in the initial transactions. Amazing profits may re- 
sult from the exchange of property for stock. Corporate 
failure may follow cash payments for stock subscriptions. 
On this phase of the case the conclusion is that plaintiff 
failed to prove overvaluation or fraud or bad faith in the 
exchange of property for capital stock. As already stated 
Ida N. Scoutt was the original subscriber for all the stock 
of the new corporation. Evidence that she did not pay 
for it within the meaning of the constitutional provision in- 
voked by plaintiff was not adduced. It follows that he was 
not entitled to amend in the supreme court his petition to 
charge fraud. It is equally clear that he was not entitled 
to recover judgment against any stockholder for an unpaid 
subscription. 

Was the corporation in default of the annual notice of 
its debts when the debt to plaintiff was created? This is 
the remaining issue for trial de novo. The statute provides: 

“Every corporation hereafter created shall give notice 
annually in some newspaper * * * of the amount of all 
existing debts of the corporation, * * * and if any corpo- 
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ration shall fail to do so, after the assets of the corporation 
are first exhausted, then all the stockholders of the corpo- 
ration, shall be jointly and severally liable for all debts of 
the corporation then existing, and for all that shall be con- 
tracted before such notice is given, to the extent of the 
unpaid subscription of any stockholder to the capital stock 
of such corporation, and in addition thereto the amount of 
capital stock owned by such individuals.” Comp. St. 1922, 
sec. 470. 

Failure to publish the annual notice thus required cre- 
ates a liability in the form of a penalty. Singhaus v. Piper, 
103 Neb. 493; Bourne v. Baer, 107 Neb. 255. There is a 
presumption that the proper. officers of the corporation 
performed their duty and published the required notice, un- 
less the contrary is shown by evidence. There is no pre- 
sumption of neglect in that particular. Plaintiff pleaded 
failure to comply with the statutory provision. The burden 
was on him to prove what he charged. In making a prima 
facie case he was required to prove the date on which the 
corporation incurred the debt evidenced by the unpaid 
judgment in his favor and to prove also default in the pub- 
lication of notice at that time. Did he prove when the 
debt was incurred? The date of the note on which he re- 
covered his judgment for $3,018.63 was March 31, 1921, 
but the debt was previously created. The evidence so 
shows. L. A. Berge was the payee named in the note. It 
was executed by the corporation and delivered to him pur- 
suant to a decree rendered by the district court for Lan- 
caster county in a prior suit involving other notes and debts 
owing to him by the corporation. In settlement of the 
controversies in that litigation the note of March 31, 1921, 
was given under an order of court. Plaintiff asserts that 
the decree was rendered March 38, 1921, and argues that 
the debt was then created. The position is untenable. The 
decree directing the corporation to give the note is in the 
record and shows on its face a judicial purpose to make it 
represent a previous indebtedness. The date on which that 
indebtedness was created is not shown by any evidence. 
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Plaintiff concedes that notice was given in April, 1920, 
but he did not prove that the debt due him from the cor- 
poration was not incurred during the period covered by 
that publication, nor that the corporation was in default 
when the debt was created. He did not, therefore, make 
a prima facie case against any stockholder for the statu- 
tory penalty. 

The entire cause was presented to the supreme court for 
trial de novo without regard to the findings of the district 
court. Though the record fails to show that Ida N. Scoutt 
appealed from the judgment, her rights and immunity were 
disclosed by other stockholders who did appeal. The judg- 
ment against her for unpaid. subscriptions is outside of the 
pleadings and proofs. It would be inequitable under the 
peculiar circumstances disclosed to allow it to stand, while 
other stockholders joined with her in the litigation and 
judgment escaped the liability for which all were sued. 

The appeal was twice presented to a division of the 
supreme court commission with the following results: June 
2, 1926, the judgment of the district court was reversed in 
part and affirmed in part; December 21, 1926, the judgment 
of the district court was affirmed. Both former decisions 
on appeal are set aside. The judgment of the district court 
is reversed in its entirety and the action dismissed at the 
costs of plaintiff. 

REVERSED AND DISMISSED. 


MISSOURI PACIFIC RAILROAD CORPORATION, APPELLANT, V. 
NEBRASKA STATE RAILWAY COMMISSION, APPELLEE. 


FILED JULY 26, 1927. No. 24463. 


State Railway Commission: FINDINGS: REVIEW. Ordinarily, this 
court will not interfere with findings of fact of the state railway 
commission when it has jurisdiction and there is sufficient 
evidence before it to sustain its findings. . 


APPEAL from the Nebraska State Railway Commission. 
Affirmed. 
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J. A. C. Kennedy and Charles F. McLaughlin, for appel- 
lant. 


O. S. Spillman, Attorney General, and Hugh La Master, 
contra. 


Brogan, Ellick & Raymond, for interveners. 
Trenmore Cone, amicus cure. 


Heard before Goss, C. J., ROSE, DEAN, DAy, Goon, 
THOMPSON and EBERLY, JJ. 


DEAN, J. 

This is a proceeding which had its beginning in the Ne- 
braska state railway commission wherein the Missouri Pa- 
cific Railroad Corporation in Nebraska made an application 
to the commission as to whether a certain order complained 
of should be upheld or rescinded requiring the corporation 
to open its team tracks to the use of other companies on its 
belt line in Omaha. E. P. Boyer Lumber & Coal Company 
and 14 wholesale business concerns and corporations doing 
business in Omaha severally joined the plaintiff railroad 
company in a petition of intervention. From an adverse 
ruling by the commission, the railroad corporation has ap- 
pealed. 

In this action the corporation states the issues in its 
brief, from its viewpoint, in this language: 

“The question involved in this appeal is whether or not 
the order of the Nebraska state railway commission re- 
quiring the Missouri Pacific Railroad Corporation in Ne- 
braska to open its team tracks on what is known as the 
‘Belt Line’ in the city of Omaha to the public should be 
upheld, or, in other words, whether the order of the Ne- 
braska state railway commission should be sustained where- 
by the Missouri Pacific Railroad Corporation in Nebraska 
is required to switch cars that have arrived in Omaha in 
the course of intrastate railroad transportation upon a rail- 
road other than the Missouri Pacific to a team track owned 
by the Missouri Pacific Railroad Corporation in Nebraska, 
for a switching charge.” 
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The argument on which the corporation relies for a re- 
versal of the order is that the railway commission should 
have sustained a certain order of May 2, 1923, wherein 
the commission held that team tracks of the corporation 
are for its sole use and that switching service from and to 
such tracks should not be performed for connecting car- 
riers. And this, it is argued, is on the ground that the 
team tracks of the corporation are its private property, 
and, besides, it is argued that it is the uniform custom of 
carriers to use team tracks for handling the business of 
their own lines exclusively. It is further argued that to 
compel the railroad company to place upon its team tracks 
cars arriving in Omaha on foreign lines, and upon which 
cars the Missouri Pacific has not had the line haul, is a 
discrimination in favor of other common carriers. And 
it is also contended that to compel the railroad company 
to allow foreign line cars to be placed on its team tracks 
would result in congestion upon its belt line and impair its 
ability to properly handle its own business on the belt line. 
And, besides, the argument continues, there is no provision 
in the charter of the belt line company which requires the 
opening of the team tracks to the public or to switch cars 
from other roads to its team tracks for a switching charge. 
It is also urged that public interest is not concerned in the 
application for the revocation of the order of the railway 
commission of May 2, 1923, nor is there any demand by the 
public for such revocation. 

On the part of the railway commission, and Trenmore 
Cone, intervener and amicus curiz, the argument in sub- 
stance is that on May 2, 1923, the railway commission ap- 
proved an application filed by the corporation to publish 
the following item in its freight tariff, namely: 

“Team tracks of the Missouri Pacific Railroad Corpora- 
tion in Nebraska are for its sole use, and switching service 
from or to such tracks will not be performed for connecting 
railroads.” 

The order also contained the following condition: 

“It should be understood that this conclusion is with- 
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out prejudice to any cause of action which may hereafter 
arise concerning the reasonableness of this or any similar 
tariff ruling.” . 

But on September 27, 1923, the railway commission en- 
tered the following order: 

“Whereas, on the second day of May, 1923, this commis- 
sion issued an order, effective upon thirty days’ notice, 
authorizing the Missouri Pacific Railroad Corporation in 
Nebraska to publish a new and additional item in its freight 
tariff, Nebraska No. 7, said item reading as follows: 

“‘Team tracks of the Missouri Pacific Railroad Corpo- 
ration in Nebraska are for its sole use, and switching 
service from or to such tracks will not be performed for 
connecting railroads;’? and 

“Whereas, order of approval was issued upon ex parte 
showing of said Missouri Pacific Railroad Corporation in 
Nebraska and upon condition that it was without prejudice 
to any cause of action which might arise concerning the 
unreasonableness of this or any similar tariff ruling; and 

“Whereas, complaint has been lodged with this commis- 
sion as to the unreasonableness of said rule, and it appear- 
ing to the commission that good and sufficient cause exists 
for further investigation into the propriety and reasonable- 
ness of said rule: 

“Therefore, be it resolved, that the said Missouri Pacific 
Railroad Corporation in Nebraska be, and it hereby is, 
ordered to appear in the office of the commission at Lin- 
coln, Nebraska, at 10 o’clock a. m., on the 23d day of 
October, 1923, to show cause why such order should not be 
revoked or modified, and that due notice of such hearing 
be given to all interested parties.” 

The corporation argues that the belt line congestion is 
so great that its facilities are not sufficient to properly per- 
form the required services. From this it appears that it 
was its duty to enlarge the facilities. Complaint is made 
that the switching rates are not compensatory, but the 
commission points out that no application was made for 
an order to fix compensatory rates. And the commission 
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directs our attention to the fact that the corporation’s 
predecessor operated the belt line for about 40 years with- 
“out a complaint. This, of course, is not of itself conclusive. 
But the commission explicitly held that there is not suf- 
ficient ground to support the plea of inadequacy of com- 
pensation. The argument is that the legislature is the body 
to whom application should be made for such relief, if any, 
as the corporation may be entitled to in the premises. 

We think the question before us turns on the question 
of the power of the railway commission, and it appears to 
us that the railway commission acted within its powers 
and that the remedy of the railway corporation lies with 
the legislature. 

It may be observed that a dealer had 50 cars of sand 
and gravel for delivery at one of the corporation’s team 
tracks in Omaha, and he testified that he was informed that 
the corporation had some “new rules” in effect: that very 
day and that there would be no more team track deliveries 
unless the dealer would pay the new switching charge of 
$6.80 a car. This, he testified, was a prohibitive rate on 
this class of shipment. The result was that he lost about 
thirty customers and retained only four. The “new rules” 
put this shipper out of business without fault on his part. 
The same situation prevails in respect of hay, grain, and 
other shipments. 

There is evidence tending to prove that out of 39,781 cars 
that were “switched” in 1922, only 1,875 of these were 
from other roads and they were set out at team tracks at 
the rate of only 4 cars a day. The commission granted a 
rehearing upon application of the corporation and at this 
hearing it was shown that during the periods of the heav- 
iest freight movement the largest number of cars handled 
in August, June, July, and September, each day was, in 
the average of the respective months, 1214 plus, 5 plus, 7 
plus, and 9 plus, and this calculation was based on 26 work- 
ing days to the month. 

In Grand Trunk R. Co. v. Michigan Railway Commission, 
231 U. S. 457, the court said that the judiciary will only 
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interfere with a state railway commission when it appears 
that it has clearly transcended its powers. And in the same 
case this appears: ‘‘Transportation is the business of rail- 
roads and when, and to what extent, that business may be 
regulated so depends upon circumstances that no inflexible 
rule can be laid down’—citing Wisconsin R. Co. v. Jacob- 
son, 179 U.S. 287. 

“This court cannot substitute its judgment for that of 
the interstate commerce commission upon matters of fact 
within the province of the commission.” Los Angeles 
Switching Case, 234 U.S. 294. 

Ordinarily, this court will not interfere with findings of 
fact of the state railway commission when it has jurisdic- 
tion and there is sufficient evidence before it to sustain its 
findings. 

Reversible error does not appear in the record. It fol- 
lows that the findings and order of the state. railway com- 
mission must be, and they are hereby, approved. 


AFFIRMED. 


GUSTAVE A. SANDELL ET AL., APPELLEES, V. CITY OF OMAHA, 
APPELLANT. 


FILED JULY 26, 1927. No. 26028. 


1. Municipal Corporations: CHARTERS. “The purpose of the consti- 
tutional provision (section 2, art. XI) is to render cities inde- 
pendent of state legislation as to all subjects which are of 
strictly municipal concern; therefore as to such matters general‘ 
laws applicable to cities yield to the charter.” Consumers Coal 
Co. v. City of Lincoln, 109 Neb. 51. 

: AMENDMENT: .PUBLICATION. Publication 
March 7, April 21, and May 5, of the full text of a proposed 
municipal home rule charter amendment to be voted on by the 
qualified electors at a general election to be held May 6 is a 
substantial compliance with section 4, art. XI of the Constitu- 
tion, relating to that subject. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Reversed. 
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Dana B. Van Dusen, John F. Moriarty and Thomas J. 
O’Brien, for appellant. 


Hasselquist & Chew, contra. 
H. M. Baldridge and L. J. Te Poel, amici curiz. 


Heard before ROSE, DEAN, DAY, Goop, THOMPSON and 
EBERLY, JJ., and L. S. HASTINGS, District Judge. 


DEAN, J. 

The city of Omaha has a population of more than 200,- 
000 inhabitants and is governed by a home rule charter 
pursuant to the provisions of article XI of the Nebraska 
Constitution. 

Gustave A. Sandell and 87 others joined as plaintiffs in 
this suit in the district court for Douglas county to enjoin 
the city of Omaha, and Otto Bauman as city treasurer, from 
collecting or attempting to collect certain taxes which were 
levied and assessed by the mayor and city council “upon 
their property and upon the property of all others similar- 
ly situated” for the cost of “paving and curbing Lincoln 
boulevard, between Dodge street and Burt street, and 
Turner boulevard, between Dodge street and Farnam 
street,” adjoining certain city real estate which is individ- 
ually and severally owned by plaintiffs. The contention is 
that the levy is unconstitutional. A judgment was mencered 
in favor of plaintiffs. The city has appealed. 

In their petition, plaintiffs pleaded the following: 

“Plaintiffs aver that the acts and proceedings of defend- 
ant are void, unlawful, unenforceable, the confiscation of 
plaintiffs’ property, the taking of plaintiffs’ property with- 
out due process of law. and * * * without just compen- 
sation, in violation of the Constitution of the state of Ne- 
braska and of the United States of America, and the as- 
sessment of taxes disproportionate to benefits, ultra vires, 
and without authority of law, and especially as follows: (a) 
That the defendant, the city of Omaha, pursuant to an or- 
dinance No. 12,041, which was presented to the city council 
on February 13, 1924, and passed by that body on March 
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4, 1924, attempted to amend the charter of the city of Oma- 
ha as provided and set forth in said ordinance No. 12,041. 
* * * Tn this connection plaintiffs aver that defendant, the 
city of Omaha, pursuant to ordinance No. 11,310, at an 
election held July 18, 1922, and pursuant to authority 
granted by the Constitution of the state of Nebraska, the 
city of Omaha adopted the charter of the city of Omaha 
as a home rule charter of such city and thereafter, and on 
the date above referred to, attempted to amend said city 
charter. Plaintiffs aver that it is provided by the Con- 
stitution of the state of Nebraska, being section 5 of art. 
XI: ‘The charter of any city having a population of more 
than one hundred thousand inhabitants may be adopted 
as the home rule charter of such city by a majority vote 
of the qualified electors of such city voting upon the ques- 
tion, and when so adopted may thereafter be changed or 
amended as provided in section 4 of this article, subject 
to the Constitution and laws of the state.’ ” 

Section 4 of the article abové referred to provides: ‘The 
city clerk of said city shall publish with his official cer- 
tification, for three times, a week apart in the official paper 
of said city, if there be one, and if there be no official paper, 
then in at least one newspaper published and in general 
circulation in said city, the full text of any charter or 
charter amendment to be voted on at any general or special 
election.” 

The record shows that the charter amendment was not 
published “three times, a week apart,” and from this fact 
plaintiffs argue that the amendment and, of course, the 
assessment of taxes made thereunder are void. It is, how- 
ever, agreed that ‘‘the full text” of the proposed charter 
amendment was published in the official newspaper, the 
Omaha Evening Bee, “on March 7, 1924, April 21, 1924, 
and May 5, 1924, and at no other time.” 

State v. Winnett, 78 Neb. 379, is an original proceeding 
in quo warranto wherein the state challenged the right of 
the respondent claimants, under an amendment to the Con- 
stitution, to hold the office of state railway commissioners, 
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an office which was subsequently held by this court to have 
been created by the adoption of a duly submitted constitu- 
tional amendment by the votes of the required number of 
electors. In the Winnett case, section 1, art. XV of the 
Constitution (now art. XVI) is cited, which, so far as ap- 
plicable here, provides: 

“Either branch of the legislature may propose amend- 
ments to this Constitution, and if the same be agreed to 
by three-fifths of the members elected to each house, such 
proposed amendments shall be entered on the journals, 
with the yeas and nays, and published once each week in 
at least one newspaper in each county, where a newspaper 
is published, for three months immediately preceding the 
next election of senators and representatives.” 

The Winnett case points out that “the proposed amend- 
ment was -not ‘published once each week in at least one 
newspaper in each county where a newspaper is published, 
for three months immediately preceding’ the election at 
which it was submitted to the voters as required by sec- 
tion 1, art. XV (now art. XVI), of the Constitution.” It 
appears that the parties in that case had entered into a 
stipulation of facts, and the court, continuing, said: 

“The facts above quoted from the stipulation show that 
there has not been a literal compliance with this clause 
of the Constitution. The election was held on the 6th day 
of November. The three months named in the Constitu- 
tion are three calendar months and would include the period 
of time commencing with the beginning of the 6th day 
of August (McGinn v. State, 46 Neb. 427), and to com- 
ply literally with this provision the first publication must 
be before that day. There was but one paper published 
in Logan county, and it appears that the proposed amend- 
ment was not published in that county until August 9, 
four days later than the limit prescribed by the Constitu- 
tion. This is the most serious irregularity disclosed in the 
matter of the publication. It is therefore unnecessary to 
discuss other irregularities because, unless this failure in 
Logan county to comply with the letter of the Constitu- 
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tion requires us to conclude that the amendment is invalid, 
the other specified irregularities, which are of a less seri- 
‘ous nature, are not sufficient to require such conclusion.” 

It may be observed that in the Winnett case several in- 
stances are pointed out wherein the proposed amendment 
was not published in some of the newspapers as the Con- 
stitution required. Nevertheless, we there held, as above 
noted, that the publication was a substantial compliance 
with the constitutional requirement. 

Counsel for the defendant city also cite and rely on the 
rule announced in Baker v. Moorhead, 103 Neb. 811, where- 
in we held that a construction of a provision of the Con- 
stitution which would make difficult or impossible any fair 
and just method of revising the Constitution will not be 
adopted by the courts. And in People v. Sours, 31 Colo. 
369, in respect of an attack upon a Constitutional amend- 
ment, the court held that, where an amendment to such 
Constitution is attacked after its ratification by the people, 
every reasonable presumption, both of law and fact, is to 
be indulged in favor of its validity. And Judge Dillon 
said: ‘Provisions of the freeholders’ charter which are 
purely municipal in their character supersede provisions 
of the general laws which are inconsistent therewith.” 
1 Dillon, Municipal Corporations (5th ed.) sec. 63, p. 116. 
On principle the same rule applies here that is pointed 
out in the Moorhead and the Sours cases, above cited, and 
in the cases following. 

The case entitled Constitutional Prohibitory Amend- 
ment, 24 Kan. 700, is relied on by the city. This is one 
of the leading cases on the subject now before us. The 
opinion was written by Judge Brewer, afterward a jus- 
tice of the United States supreme court. The case involved 
the validity of a proposed amendment to the state Consti- 
tution of Kansas. In respect of certain alleged irregu- 
larities in the matter’of the adoption of constitutional 
amendments, the learned judge observed: ‘‘Those omis- 
sions and errors which work no wrong to substantial 
rights are to be disregarded. * * * The central idea 
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of Kansas law, as of Kansas history, is that substance of 
right is grander and more potent than methods and forms. 
The two important, vital elements in any constitutional 
amendment are the assent of two-thirds of the legisla- 
ture, and a majority of the popular vote. Beyond these, 
other provisions are mere machinery and forms. They 
may not be disregarded, because, by them, certainty as 
to the essentials is secured. But they are not themselves 
the essentials. Take a strong illustration: The Consti- 
tution requires that the ‘secretary of state shall cause the 
same to be published in at least one newspaper in each 
county of the state where a newspaper is published, for 
three months preceding,’ etc. Suppose a unanimous vote 
of both houses of the legislature, and a unanimous vote 
of the people in favor of a constitutional amendment,. but 
that the secretary had omitted to publish in one county 
in which a newspaper was published, would it not be simply 
an insult to common sense to hold that thereby the will 
of the legislature and people had been defeated? Is it 
within the power of the secretary, either through ignor- 
ance or design, to thwart the popular decision? Is he 
given a veto, or can he create one? This may be an ex- 
treme case, but it only illustrates the principle. The rec- 
ords of the proceedings of the two houses are made, not 
by the houses themselves, but by clerical officers. True, 
they are under the control of the respective houses, but 
in fact the records are made by clerks. May they defeat 
the legislative will? The Constitution does not make amend- 
ments dependent upon their approval or their action. To 
insure certainty and guard against mistake, journal evi- 
dence of the amendment and votes is prescribed, but this 
is mere matter of evidence, and not the substantial con- 
dition of constitutional change.” 

Counsel for plaintiffs contend that under section 3, art. 
Ill of the city charter, the council has jurisdiction to 
pave all streets “except boulevards.” But, in one of the 
briefs for the defendant city, its author points out that 
section 3 was lawfully amended by substituting the words, 
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“including improvements upon boulevards,” for the words, 
“except boulevards,” and that this amendment and “three 
other proposed amendments to the city charter (were sub- 
mitted), all of which received the necessary vote,’ and 
all were adopted by the electors. 

In Consumers Coal Co. v. City of Lincoln, 109 Neb. 51, 


in an opinion by Redick, D. J., this timely observation: 


is made, in respect of the power of a city council to adopt 
a home rule charter for the government of the city: “The 
purpose of the constitutional provision is to render cities 
independent of state legislation as to all subjects which 
are of strictly municipal concern; therefore, as to such 
matters general laws applicable to cities yield to the char- 
ter.” And in the body of the opinion this is said: ‘‘We 
hold that the city may by its charter under the Constitu- 
tion provide for the exercise by the council of every power 
connected with the proper and efficient government of the 
municipality, including those powers so connected, which 
might lawfully be delegated to it by the legislature, with- 
out waiting for such delegation. It may provide for the 
exercise of power on subjects, connected with munici- 
pal concerns, which are also proper for state legislation, 
but upon which the state has not spoken, wnéil it speaks. 
City of Spokane v. Spokane & I. E. R. Co., 75 Wash. 651. 
Its position in this regard being analogous to that of the 
state with reference to matters of national cognizance, 
-e. g., regulation of commerce.” And in the same case, 
this is said: “It is not easy in all cases to distinguish be- 
tween municipal powers and state powers. * * * We must 
therefore content ourselves with the consideration of each 
case as it arises, applying those principles which prec- 
edent and logic approve.” 

It may be noted that the above Consumers Coal Company 


case exhaustively discussed the subject under consideration: 


here and cites from the Constitution, and many leading 
authorities, in respect of the powers conferred by the funda- 
mental law upon the people of a municipality for self- 
government. 


- 
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The trend of judicial pronouncement appears to sanc- 
tion an enlargement of the powers of the municipality 
for self-government, within constitutional limits, rather 
than a curtailment of such powers. And this on the broad 
and reasonable assumption that the city, in the formation 
of its charter, knows better than the legislature how to 
anticipate and to enact needful city ordinances. The fol- 
lowing cases fairly appear to support the rule announced 
in the Winnett and Consumers Coal Company cases and 
we adhere to the rule so announced. Standard Oil Co. v. 
City of Lincoln, 114 Neb. 248, and cases there cited at 
pages 249, 250, and 252; Mitchell v. Carter, 31 Okla. 592; 
City of St. Louis v. Gleason, 15 Mo. App. 25; Meier vy. 
City of St. Louis, 180 Mo. 391; State v. Telephone Co., 
189 Mo. 83; State v. O’Connor, 81 Minn. 79. 

There is some contention between the parties in respect of 
the condition of the boulevards before the new paving was 
laid. On the part of the defendant city the argument, 
and a preponderance of the evidence, discloses that the 
streets were then bumpy, and that, in the language of 
some of the witnesses, the surface “feathered out” and 
cracked in the vicinity of the gutters, and that the boule- 
vards had been so frequently repaired that in many places 
the concrete might be from 8 to 12 inches in thickness 
and yet be very thin and ready to break through in the 
immediate vicinity. 

Other questions are raised and discusssed at some length, 
but, upon a review of the facts and the law applicable 
thereto, it clearly appears to us that both the amendment 
and the assessment of the taxes complained of constituted 
a valid exercise of councilmanic power, and they do not 
therefore offend against the fundamental law. The weight 
of the evidence clearly appears to support this view. 

Publication March 7, April 21, and May 5, of the full 
text of a proposed municipal home rule charter amend- 
ment to be voted on by the qualified electors at a general 
election to be held May 6 is a substantial compliance with 
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section 4, art. XI of the Constitution, relating to that 
subject. 

The judgment of the district court is reversed and the 
cause is remanded for further proceedings not inconsis- 
tent with this opinion. 

' REVERSED. 


JOSEPH PICKUS, APPELLANT, Vv. STATE OF NEBRASKA, 
APPELLEE. 


FILED JULY 26, 1927. No. 25331. 


1. States: DISALLOWANCE OF CLAIMS: APPEAL. Where it is sought 
to review the decision of the auditor and secretary of state, 
in the allowance or disallowance of a claim against the state, 
the aggrieved party must appeal from such decision to the 
district court in the manner provided by section 6218, Comp. St. 
1922. 


In such case, to confer jurisdic- 
tion on the district court, a certified transcript of the proceed- 
ings had before the auditor and secretary of state must be 
filed in such district court within the time prescribed by section 
6218, Comp. St. 1922, and in the manner provided by sections 
regulating appeals from county courts to district courts. 


APPEAL from the district court for Lancaster county: 
MASON WHEELER, JUDGE. Affirmed. 


Burkett, Wilson, Brown & Wilson, for appellant. 
O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, Goop, 
THOMPSON and EBERLY, JJ. 


Day, J. 

The plaintiff, appellant herein, brought this action in 
the district court for Lancaster county against the state 
of Nebraska to recover $3,824.39 with interest, on a claim 
arising, as alleged in the petition, “out of a contract 
in writing” between the plaintiff and the defendant. At 
the conclusion of the testimony the trial court instructed 
the jury to return a verdict for the defendant, which was 
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done, and thereupon judgment was rendered dismissing 
plaintiff’s cause of action. Plaintiff appeals. 

It appears that the defendant, through its departmen: 
of public works, advertised for bids for the construction 
of two cement bridges in Boyd county, Nebraska, and re- 
ferred to as numbers 1 and 2, federal aid project, 110 A. 
Plans and specifications for the bridges were on file in 
the department of public works for inspection and exam- 
ination by persons interested in bidding on the proposed 
improvement. On the date the bids were to be received,’ 
an officer in charge of the department made an announce- 
ment to the prospective bidders that there was local gravel 
in the vicinity where the work was to be done suitable 
for use in the construction of the bridges. The plaintiff 
bid upon the work on a blank form furnished by the de- 
partment, but incorporated therein a clause in writing, 
as follows: “This bid is based on information given 
that local gravel of good quality will be used.” Plaintiff’s 
bid was accepted by the department. Work was begun 
by the plaintiff upon the project, and after expending a 
considerable sum in preliminary work plaintiff hauled a 
large quantity of local gravel for use in the construction 
of the bridges. This gravel was rejected by the project 
engineer in charge of the work for the state because it 
failed to comply with the specifications. After consider- 
able controversy the plaintiff, not desiring to abandon his 
contract, shipped gravel from Columbus and Fremont, Ne- 
braska; these being the nearest points at which suitable 
gravel could be obtained to meet the requirements of the 
project engineer. The excess cost between the gravel thus 
obtained, including freight, and local gravel sought to be 
used by plaintiff was $3,824.39, for which amount, with 
interest, the plaintiff seeks to recover in this action. 

The bridges were completed by plaintiff, accepted by the 
state, and the price of construction named in the contract 
paid. Thereafter on November 15, 1923, the plaintiff filed 
a claim with the auditor of the state of Nebraska for the 
amount and items of account set out in the present cause- 
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of action. The claim was disallowed by the auditor on 
the ground that it had not been approved by the depart- 
ment of public works and finance, and plaintiff was so noti- 
fied on November 16, 1923. An appeal was taken from 
this action by filing the petition in the present. case on No- 
vember 21, 1928. Attached to the petition and made a part 
thereof is what purports to be a copy of the proceedings 
before the auditor. The proceedings do not appear to be 
certified by the auditor or any one else. In fact, the pur- 
ported copy of the claim, attached to the petition, does not 
bear the signature of the claimant or any one else, and is 
not verified. 

So far as the record discloses, no certified transcript 
was filed in the district court of the proceedings before 
the auditor. 

At the outset the state contends that the district court 
had no jurisdiction to hear and determine the merits of 
plaintiff’s claim because no certified transcript of the pro- 
ceedings before the auditor was ever filed in the district 
court. It is argued by the state that the order of the auditor 
and secretary of state, in allowing or disallowing a claim, 
can be reviewed only by an appeal from such order, and that 
the appeal must be taken in the manner prescribed by stat- 
ute. The Constitution of 1875, article VI, sec. 22, now 
carried as article V, sec. 22, reads as follows: ‘‘The state 
may sue and be sued, and the legislature shall provide by 
law in what manner and in what courts suits shall be 
brought.” The Constitution of 1875, article IX, sec. 9, now 
carried as article VIII, sec. 9, also provides: ‘The legis- 
lature shall provide by law that all claims upon the treas- 
ury, shall be examined and adjusted by the auditor and 
approved by the secretary of state, before any warrant for 
the amount allowed shall be drawn: Provided, that a 
party aggrieved by the decision of the auditor and secre- 
tary of state may appeal to the district court.” 

The legislature of 1877, apparently having these pro- 
visions of the Constitution in mind, passed two separate 
acts which, with slight amendments, are found in our 
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statutes today. One of the acts is entitled “An act to pro- 
vide in what courts the state may sue and be sued.” This 
act comprises 17 sections, and was approved February 14, 
1877. The act as originally passed is found on page 19 
et seq., Laws 1877, and with some slight modifications is 
now carried as sections 1100 to 1114, inclusive, Comp. St. 
1922. It is unecessary to set out the general features em- 
bodied in these several sections. Section 1 of the act, be- 
ing section 1100, Comp. St. 1922, provides, in substance, 
that the several district courts of the state, as now exis- 
ting, and such as may hereafter be established, shall have 
jurisdiction to determine the following matters: (1) “All 
claims against the state filed therein, which have previ- 
ously been presented to the auditor of public accounts, 
and have been in whole or in part rejected or disallowed.” 
(2) “All claims or petitions for relief that may be pre- 
sented to the legislature, and which may be by any law, or 
by any rule or resolution of the legislature, or either house 
thereof, referred to either of said courts for adjudica- 
tion.” (8) “Of all set-offs, counterclaims, claims for dam- 
ages, liquidated or unliquidated, on the part of the state, 
against any person making a claim against the state, or 
against the person in whose favor such claim arose.” 

Section 6 of the act, being section 1105, Comp. St. 1922, 
provides, in part: ‘The state may be sued in the district 
court of the county where the capitol is situate, in any 
matter founded upon or growing out of a contract, ex- . 
pressed or implied, originally authorized or subsequently 
ratified by the legislature, or founded upon any law of 
the state.” 

The other act passed by the legislature of 1877 was 
passed with an emergency clause, approved February 17, 
1877. The title to the act was “An act to provide for ex- 
amination and adjustment of claims upon the state treas- 
ury in accordance with the provisions of section nine (9) 
of article nine (9) of the Constitution.” Laws 1877, p. 202. 

Section 1 of the act, now section 6217, Comp St. 1922, 
reads as follows: “All claims of whatever nature upon 
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the treasury of this state, before any warrant shall be 
drawn for the payment of the same, shall be examined and 
adjusted by the auditor of public accounts and approved 
by the secretary of state: Provided, however, no warrant 
shall be drawn for any claim until an appropriation shall 
have been made therefor.” 

Section 2 of the act, now section 6218, Comp. St. 1922, 
provides: “The auditor of public accounts shall keep a 
record of all claims presented to him for examination and 
adjustment and shall therein note the amount of such 
claims as shall be allowed or disallowed, and in case of the 
disallowance of all such claims, or any part thereof, the 
party aggrieved by the decision of the auditor and secre- 
tary of state may appeal therefrom to the district court 
of the county where the capitol is located within twenty 
days after receiving official notice. Such appeal may be 
taken in the manner provided by law in relation to appeals 
from county courts to such district courts, and shall be 
prosecuted to effect as in such cases: Provided, how- 
ever, the party taking such appeal shall give bond to the 
state of Nebraska in the sum of two-hundred dollars, with 
sufficient surety, to be approved by the clerk of the court 
to which such appeal may be taken, conditioned to pay 
all costs which may accrue to the auditor of public accounts 
by reason of taking such appeal. No other bond shall be 
required.” - 

It is the contention of the state that an appeal from the 
disallowance of plaintiff’s claim could be made only 
in the manner prescribed in the foregoing section of the 
statute. 

In State v. Stout, 7 Neb. 89, this court considered the 
two acts of the legislature of 1877, hereinbefore referred 
to, and outlined the procedure to be taken to perfect ap- 
peals in cases similar to the one now before us. In the 
course of the opinion it is said: “In our discussion of 
the case thus far, we have proceeded upon the theory 
that, upon claims which the auditor could adjust and settle, . 
original actions might be brought thereon in case of their 
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total or partial rejection. And if we look alone to the act 
of February 14, under which this proceeding was insti- 
tuted, this theory is doubtless the true one. But we are 
of the opinion that, by a subsequent act, ‘To provide for 
the adjustment of claims upon the state treasury,’ etc., 
approved February 17, 1877, the right to bring an orig- 
inal action against the state is denied, and that the only 
mode of procedure by which the court can acquire juris- 
diction is by an appeal from the decision of the auditor and 
secretary of state, whose joint action is now required in 
the approval of claims.” In the syllabus, the rule is stated 
as follows: “By the act approved February 17, 1877, ‘To 
provide for the adjustment of claims upon the state treas- 
ury,’ etc., the right to bring an original action against the 
state is denied, and the only mode by which the courts 
can acquire jurisdiction in such cases is by appeal, as 
provided in section 2 of said act.” Section 2 above re- 
ferred to is now section 6218, Comp. St. 1922, and pro- 
vides in part, in substance, that in case of the disallow- 
ance of a claim or any part thereof the aggrieved party 
may appeal to the district court of the county where the 
capitol is situated within 20 days after receiving official 
notice. And, further, such appeal may be taken in the 
manner provided by law in relation to appeals from coun- 
ty courts to such district courts. One of the jurisdictional 
steps in taking an appeal from the county court to the 
district court is the filing of a certified transcript of the 
county court proceedings in the district court within the 
time prescribed by law. 

The principle announced in State v. Stout, supra, was 
recognized in State v. Cornell, 54 Neb. 158; although that 
was a mandamus action. In Peterson v. State 113 Neb. 
546, while it does not clearly appear in the opinion that the 
action was an appeal from the ruling of the auditor and the 
secretary of state, such was the fact. 

As before indicated, so far as the record in the instant 
case shows, no certified transcript of the proceedings be- 
fore the auditor and secretary of state was filed in the 
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district court. The case was not brought by permission 
of the legislature, or one branch thereof, as was the case 
in Commonwealth Power Co. v. State, 104 Neb. 439, and 
in Benda v. State, 109 Neb. 132. 

From what has been said, it seems clear that no proper 
appeal was taken from the disallowance of the claim by 
the auditor and secretary of state, and therefore the dis- 
trict court was without jurisdiction to hear and deter- 
mine the merits of plaintiff’s cause of action. 

Other questions are argued in appellant’s brief, but with 
the question of jurisdiction determined adversely to ap- 
pellant, it is unnecessary to discuss them. 

No error appearing in the judgment of the district court, 
it is 

AFFIRMED. 


CITIZENS NATIONAL BANK OF NORFOLK, APPELLEE, V. 
ERNEST A. SPORN, APPELLANT. 


FILED JULY 26, 1927. No. 24794. 


1. Contracts: FRAUDULENT REPRESENTATIONS: PROOF. In an ac- 
tion upon a contract, where the defense relied on is that 
the execution of the contract was induced through fraudulent 
misrepresentation of fact, defendant, to establish such defense, 
if it be denied by the plaintiff, must prove that the represen- 
tations were made; that they were material; that he relied 
upon them; that they were false; and that he was injured 
thereby. 

2. Appeal: INSTRUCTIONS. Ordinarily, the trial court should, by 
its instructions to the jury, submit only such issues as are 
raised by the pleadings and supported by evidence. 

: MATTERS NOT IN ISSUE. Generally, it is error 

for the trial court, by its instructions, to submit to the jury an 

issue not raised by the pleadings, if the submission of such 
issue is likely to prejudice the rights of one of the litigants. 


APPEAL from the district court for Stanton county: 
ANSON A. WELCH, JUDGE. Reversed. 


Fay H. Pollock and M. F. Harrington, for appellant. 
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Charles H. Stewart, Charles H. Kelsey and W. P. Cowan, 
contra. 


Heard before Rose, DAy, Goop and THOMPSON, JJ., 
ELDRED and HASTINGS, District Judges. 


Goon, J. 

This is an action upon three promissory notes by the 
payee against the maker of said notes. For a defense de- 
fendant alleged that the notes, of which the ones in con- 
troversy are renewals, were obtained and procured from 
defendant by fraudulent misrepresentations, and that by 
reason of the facts alleged the notes, of which the ones in 
controversy are renewals, had been paid, and that there 
was, therefore, no consideration for the notes on which the 
action was founded. The trial resulted in a verdict and 
judgment for plaintiff, and the defendant has appealed. 

The record discloses the following pertinent facts: Mar- 
tin Sporn, a brother of the defendant, was engaged in 
selling automobiles and in operating a garage in the city 
of Norfolk. The garage building was owned by the wife 
of Martin. Martin Sporn was indebted to the plaintiff 
bank to the full limit which the bank could lawfully lend 
to one person. Mrs. Sporn was also indebted to the bank 
in a considerable sum. 

In March, 1920, Martin Sporn was in need of $4,500 
to pay for a consignment of automobiles. He applied to 
plaintiff for a loan and was refused because his line of 
credit with the bank was exhausted. A note for $4,500 
was prepared by the plaintiff, which Martin Sporn took 
to his brother, the defendant, who resided on a farm a few 
miles distant, and procured his signature thereto. This 
note he delivered to the plaintiff and it gave him credit for 
the $4,500, which he checked out and used in his business. 
Defendant alleged in his answer that, prior to the note 
being brought to him to sign, he had been interviewed by 
officers of the bank and told of Martin’s needs and re- 
quested to sign a note, so that the money might be ad- 
vanced to Martin; that he was then informed by the officers 
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of the bank of Martin’s indebtedness to the bank, that 
they knew Martin’s indebtedness and knew the extent and 
value of his property; that he was worth from $40,000 
to $45,000; that Mrs. Martin Sporn was not indebted to 
the bank, and that defendant would incur no risk in sign- 
ing the note. Defendant alleged that he relied upon these 
representations and that all of them were false, and this 
constitutes the fraud charged in the making of the first © 
note. This note was renewed from time to time. The 
last of such renewals is dated October 15, 1921, and is 
one of the notes involved in this controversy. At the 
time of each renewal, with one exception, the interest was 
paid; whether by Martin Sporn or by defendant is a mat- 
ter on which the evidence is in conflict. On one occasion, 
when the note was renewed, the interest was not paid, 
and a separate note for the interest, amounting to $150.75, 
was executed by defendant. This is another of the notes 
in controversy in this action. 

In August, 1920, Martin Sporn had entered into an agree- 
ment with Stevens and Lynch, whereby he was to exchange 
his garage and personal property therein for a farm in 
Antelope county. In order to perfect this deal, he required 
the sum of $4,541.50 to pay for an automobile which was. 
involved in the exchange transaction. On the 9th of Au- 
gust, 1920, an officer of the plaintiff and Martin Sporn 
visited the defendant in the country, and defendant was 
then informed of the proposed exchange by Martin with 
Stevens and Lynch, and he then executed a note to the 
bank for $4,541.50. The proceeds of this loan were placed 
to the credit of and used by Martin Sporn. From time 
to time partial payments were made upon this note, which 
was at intervals renewed for the unpaid balance. The 
last renewal, dated December 19, 1921, being for $2,400, 
is the third note involved in this action. 

Defendant in his answer alleged that, when he was 
asked to sign this note, the officers of the bank represented 
to him that in the exchange of properties between Martin 
Sporn and Stevens and Lynch there would be approxi- 
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mately $18,000 in cash owing Martin, which would come 
into the possession of the plaintiff; that if defendant would 
sign the note for $4,541.50 this note and the previous 
notes, which he then owed the bank, would be paid and 
discharged out of the moneys so coming into the posses- 
sion of plaintiff for Martin Sporn, and that Martin as- 
sented to this arrangement. It was further represented 
at said time that Martin was then worth from $40,000 to 
$45,000, and that the exchange transaction would be to 
his benefit and would increase his net worth. Defendant 
alleged that he believed and relied upon these represen- 
tations and promises; that they were false; that the of- 
ficers of the bank at the time did not intend to use the 
$18,000, or any part thereof, to pay the notes then held 
by plaintiff against defendant and also the one about to 
be executed, but intended to apply the money, when so 
received, to other obligations of Martin Sporn and his © 
wife, which were held by the bank, and that this con- 
stitutes a fraud upon the defendant. Defendant further 
alleged that, in fact, the plaintiff did afterwards receive 
the sum of $18,000 for Martin Sporn from the exchange 
of his property to Stevens and Lynch, and that plaintiff 
did not apply the same in the payment and extinguish- 
ment of the notes signed by defendant, but applied the 
amount to the payment of other obligations held by it 
against Martin Sporn and his wife; that defendant had 
no knowledge that the money had been so paid and ap- 
plied, and that, on the occasion of each renewal of the 
notes, plaintiff informed him that the deal had not been 
completed and the money had not been received. 

The trial court refused to submit to the jury any de- 
fense based upon alleged misrepresentations by plaintiff 
concerning the amount and value of property owned by 
Martin Sporn, and the indebtedness of Martin and his 
wife. The refusal of the court to submit this issue con- 
stitutes the basis of a number of defendant’s assignments 
of error. 

It is a well-recognized rule that, in an action upon a 
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contract, where the defense relied on is that the exe- 
cution of the contract was induced through fraudulent mis- 
representations of fact, to establish such defense, the 
defendant must prove that the representations were made; 
that they were material; that he relied upon them; that 
they were false; and that he was injured thereby. 

The evidence in this case tends to prove that the repre-. 
sentations were made; that they were relied upon, and that 
they were false; but it does not very clearly appear that 
they were material, or that the defendant was injured 
thereby. The record fails to disclose whether Martin Sporn 
ever agreed to pay the notes or hold defendant harmless 
by reason of his execution of the notes in controversy, 
or the ones of which they are renewals. It does not satis- 
factorily appear that Martin Sporn was insolvent or that 
he has not reimbursed the defendant or indemnified him 
against loss. Under the facts as disclosed by the record, 
we are of the view that the district court properly refused 
to submit this issue to the jury. 

The only defense submitted by the trial court to the 
jury was whether plaintiff entered into an agreement with 
defendant, Martin Sporn assenting thereto, that the notes, 
executed by defendant, should be paid and discharged 
out of the $18,000, to be received by plaintiff for Martin 
in the exchange of the latter’s property with Stevens and 
Lynch. The evidence discloses, without dispute, that 
at least $12,653 of the money did come into the possession 
of plaintiff, and that it was not applied to the payment 
of the notes executed by defendant, but was applied to the 
payment of other obligations held by the plaintiff against 
Martin Sporn and wife. In submitting this issue to the 
jury, the court qualified it by informing the jury that 
such defense would be valid if established by the evidence, 
provided the defendant did not know, at the time he exe- 
cuted the renewal notes, that the money belonging to 
Martin Sporn had come into the possession of plaintiff 
and had been used for other purposes than the payment of 
the notes executed by defendant; and the court further 
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instructed the jury that the undisputed evidence showed 
that plaintiff had received $12,653 of the money belong- 
ing to Martin Sporn, and that, if, prior to the execution 
of the renewal notes, defendant had knowledge thereof and 
that such money had been applied for other purposes, then 
defendant had ratified such application of the funds, and 
he would still be liable upon the notes. The giving of this 
instruction is assigned as error. 

The question of ratification by defendant of plaintiff’s 
use of Martin Sporn’s money for the purpose of paying 
other obligations than those on which the defendant was 
liable was not presented by the pleadings. Plaintiff, by 
its denial, put in issue the question of making the agree- 
ment to apply the funds to the payment of defendant’s 
notes. Plaintiff did not plead ratification or waiver, nor 
could it do so when denying the making of the agree- 
ment. The trial court submitted to the jury, and gave 
plaintiff the benefit of, an issue which was not raised by 
the pleadings. Ordinarily, the trial court should, by its 
instructions to the jury, submit only such issues as are 
raised by the pleadings and supported by evidence. And, 
generally, it is error for the trial court, by its instruc- 
tions, to submit to the jury an issue not raised by the plead- 
ings, if the submission of such issue is likely to prejudice 
the rights of one of the litigants. 

In this case the submission of this issue tended strongly 
to prejudice the rights of the defendant. The giving of 
this instruction constitutes prejudicial error. Under the 
issues as presented by the pleadings, and where the un- 
disputed evidence shows that plaintiff received upwards 
of $12,000 of Martin Sporn’s money, the only question which 
should have been submitted to the jury is: Was there 
an agreement to apply that fund, when received, to the 
payment of defendant’s notes? If such an agreement was 
established by the-evidence, then the notes were, in fact, 
paid, and there was thereafter no indebtedness owing by 
defendant to the plaintiff and no consideration for the re- 
newal notes, thereafter given.. 
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Defendant complains because the trial court refused tg 
give instructions Nos. 1, 2, and 3, requested by him. In- 
structions 1 and 2, so requested, are incorrect statements of 
the law, because they authorized the jury to make a find- 
ing without requiring it to be based upon the evidence. 
Instruction No. 3, tendered by defendant, is, we think, a 
correct statement of the law, and it, or one similar to it, 
should have been given, instead of the instruction herein 
discussed and found erroneous. 

Defendant complains because the trial court failed to 
instruct the jury that, if plaintiff made the promise to dis- 
charge defendant’s notes out of the $18,000, to be re- 
ceived for Martin Sporn, and did not intend, at the time 
the promise. was made, to perform it, but intended to ap- 
ply the money, when received, for other purposes, such 
promise and intention constituted a fraud upon defendant. 

Defendant’s contention in this respect is well founded. 
Such promise, if made with the intention, at the time, 
that it would not be performed, would constitute fraud and 
would be a defense to the note then executed. However, 
we do not consider this error of much consequence. Since 
the undisputed evidence shows that plaintiff did receive 
of the money belonging to Martin Sporn the sum of $12,- 
653, under the pleading, if it is established that plaintiff 
made the promise and agreement to pay and discharge 
the notes then held by plaintiff against defendant, in 
consideration of his signing a new note for $4,541.50, and 
that all of the notes would be paid and satisfied from said 
fund, then, in fact, all of the notes were paid and dis- 
charged when plaintiff received the $12,653, and there 
would no longer exist any indebtedness from defendant 
to plaintiff. 

- Since the court erroneously jneteteted the jury to the 
prejudice of the defendant, the judgment of the district 
court is reversed and the cause remanded for further 
proceedings. : 

REVERSED. 
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THERESA STAHL, APPELLANT, V. MICHAEL STAHE ET AL., 
; APPELLEES. 


FILED JULY 26, 1927. No. 25026. 


1. Husband and Wife: ANTENUPTIAL CONTRACTS: VALIDITY: BuR- 
DEN OF Proor. “The burden is upon the husband, or his repre- 
sentatives, to show that an antenuptial contract apparently 
unjust to the wife was fairly procured.” In re Estate of 
Bayan, 100 Ney 337. 


“In view of the close and confi- 
dential relation esetne between affianced persons, it is the 
duty of the prospective husband to make a full and fair dis- 
closure of all material facts relating to the amount, character 
and value of his property, so that the prospective wife may have 
sufficient knowledge upon which she may exercise her judgment 
whether she will enter into such a contract.” In re Estate of 
aac 100 Bens 337, ‘ 
BURDEN OF Proor. ‘Where the 
provision made for the intended wife by an antenuptial con- 
tract is grossly disproportionate to the interest in the prospective 
husband’s estate which the intended wife would acquire by 
operation of law in case a marriage took place, the burden rests 
upon those claiming the validity of the contract to show that 
a full and fair disclosure was made to her before she signed 
it of the extent and value of the property, or that she was 
aware to all intents and purposes of the nature, character and 
value of the estate which she was relinquishing if the marriage 
took piace ce re Estate of Enyart, 100 Neb. 387. 

: The mere fact that an intended 
wife, he signs an antenuptial contract, knows in a general 
way that the husband is reputed to be wealthy and to own a 
farm of 560 acres, and also other personal property, but without 
any information or knowledge of the value of the real estate 
or of the amount and value of the personal property, is not 
sufficient to meet the requirements of the equitable rule of fair 
disclosure, or charge the wife with knowledge of the nature 
and value of his property so as to render an unfair contract 
binding, especially when such intended wife had been, prior to 
the making of such contract, continuously a resident of a dis- 
tant city and state, wholly without knowledge of such farm 
real estate and such personal property values, and a total 
stranger to the community and state wherein such ‘property was 
situated. 
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: : Under the facts in this case, held 
that the antenuptial contract in question is invalid for the 
reasons set forth in the opinion. 


APPEAL from the district court for Fillmore county: 
ROBERT M. PROUDFIT, JUDGE. Reversed, with directions. 


W. L. Kirkpatrick, for appellant. 
Sloans, Keenan & Corbitt, contra. 


Heard before Goss, C. J., ROSE, DAY, Goon, THOMPSON 
and EBERLY, JJ. 


EBERLY, J. 

This is an action in partition. It is brought by plaintiff 
as a widow and statutory heir of Christian Stahl, deceased, 
against the defendants named, who are the children of 
deceased by his first wife. Judgment in district court for 
defendants, denying partition, and adjudging plaintiff by 
terms of antenuptial contract with deceased, dated and 
entered into May i, 1902, entitled to receive the sum of 
$2,000, and no more, and to be barred by virtue of the 
agreement from any inheritance in or further claim against 
the estate of the deceased. Plaintiff appeals. 

Partition in this state is deemed a proceeding in equity, 
and the case is here therefore for trial de novo. Oliver v. 
Lansing, 50 Neb. 828; Arthur v. Arthur, ante, p. 781. 

A eareful consideration of the pleadings and the evi- 
dence convinces us that this case is ruled by the doctrine 
announced by this court in In re Estate of Enyart, 100 
Neb. 337. It is our view that the controlling contract in 
this case, when considered in connection with all the cir- 
cumstances of its execution, furnishes sufficient data where- 
with to test its validity. 

Most of the following facts appear as undisputed in the 
record, at least so far as defendants are concerned: That 
Christian Stahl] was 54 and plaintiff 44 on the day of 
their ‘marriage, which was the date of signing the con- 
tract in suit; that Christian Stahl, then a widower, was 
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the father of nine children; that plaintiff, a widow, was 
the mother of four. 

That plaintiff had emigrated to this country from Ger- 
many when 24 years of age; that she thereafter made her 
home in “Greater New York” until she came west to marry 
the deceased in 1902; that two years after her arrival in this 
country she became the wife of one Keller, and thereafter 
continued to live in Greater New York; that her then hus- 
band was an employee of a brewery, and later a saloon- 
keeper; the last statement may fairly be said to be con- 
ceded by appellees’ brief. So far as shown by the record, 
the only real estate in which the Keller family had any 
interest was some city lots situated in that part of Greater 
New York known as Brooklyn. Later Keller died. The 
plaintiff then supported herself and children by conducting 
a boarding house. Up to the time of her trip to Omaha 
in 1902, which resulted in her marriage, there is no evi- 
dence of her ever having visited the rural districts of New 
York state, or indeed of her ever leaving the precincts 
of the city of her home. 

The evidence also discloses that Christian Stahl came 
to Nebraska from Germany in an early day. He was 
married and nine children were born in his family. He 
had accumulated practically all the property in contro- 
versy in this action prior to the death of his first wife. 
After her death he continued to reside on his land in the 
vicinity of Grafton, Nebraska. 

Decedent had relatives in Greater New York who were 
acquainted with plaintiff, and upon a visit there he was 
introduced to appellant. These two, in the two or three 
visits Stahl made to that city, manifested interest in each 
other, through which visiting and correspondence which 
took place ripened into an engagement to be married. This 
occurred in or about January, 1902. During this time 
it is claimed by the defendants that the separate stations 
and responsibilities of the then Mrs. Keller and of Chris- 
tian Stahl were the subject of discussion; that the Ne- 
braska property of the latter was described to the former; 
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and that particular inquiries were made by Mrs. Keller 
of Agnes Stahl] (the deceased’s daughter), who gave her 
detailed replies, and that none of the answers given were 
evasive or untruthful. Conceding this, a careful search of 
the record discloses that the following was substantially 
all the information imparted by any one to Mrs. Keller: 
That Christian Stah] was a rich man; that he owned 560 
acres of land in Fillmore county, near Grafton; that he 
lived in a large new house situated on a half section be- 
longing to the farm in question; that a quarter section of 
this farm was situated some two miles distant from the 
home place; that an additional 80 acres adjoined it; that 
there were substantially three sets of improvements on the 
place; that there was a large and valuable orchard on the 
tract; that in his home he had no piano, but owned an 
organ; that he did not use rugs, but employed rag carpets 
in lieu thereof; that he owned horses, cattle, and hogs, 
and also farm implements, but the number and kind and 
value of the personal property is not disclosed to her, 
neither is it shown that Mrs. Stahl was informed as to 
the actual value of the real estate, nor was she given any 
estimate as to the same. 

It does not affirmatively appear that the subject of an 
antenuptial agreement had been discussed and agreed upon 
prior to the arrival of plaintiff in Omaha in 1902. There was 
an agreement for marriage. Decedent sent appellant $125 
to pay the railroad fare of her and her children from 
Greater New York to Omaha, Nebraska. He evidently 
consulted his lawyer and had a form of antenuptial con- 
tract provided before the arrival of his intended wife. He 
went to Omaha accompanied by a daughter, where he met 
plaintiff and her children on her arrival from her former 
home. The party repaired to the Drexel Hotel. Plaintiff 
and deceased, unaccompanied, went to the Douglas county. 
courthouse, and en route they stopped at a jewelry store, 
where a wedding ring was selected. From there they 
proceeded to the courthouse, where a marriage license was 
secured. The antenuptial contract was presented to his wife, 
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and she signed and acknowledged the same. It should 
be said that there is a serious conflict in the evidence as 
to whether the wife was advised of the nature of the in- 
strument which she signed, whether she could then read 
it in the language in which it appears to be at the present 
time, and whether it was executed knowingly by her. But, 
for the purpose of this opinion,- we assume, but do not 
decide, the facts with reference thereto to be as defend- 
ants contend. Following this the marriage ceremony was 
performed, and the marriage party proceeded to Grafton, 
near which the home of decedent was then situated. 

The pleadings in the instant case do not present any 
questions of ratification by plaintiff of the contract of 
May 1, 1902, subsequent to the date thereof. Therefore, 
that question is eliminated from consideration. Maxwell, 
Code Pleading, 406; Erickson v. First Nat. Bank of Oak- 
land, 44 Neb. 622; Hosler v. Beard, 54 Ohio St. 398; 
Elston v. Jasper, 45 Tex. 409. Neither is an estoppel al- 
leged on behalf of the defendants. Burlington & M. R. R. 
Co. v. Harris, 8 Neb. 140; International Building & Loan 
Ass’n v. Watson, 158 Ind. 508. 

We therefore recur to the contract as executed on the 
1st day of May, 1902, to be considered in the light of the 
circumstances which surrounded its execution, as the just 
measure with which the rights of the parties to this ac- 
tion must be determined. “Whether an antenuptial contract, 
by virtue of which one party to an intended marriage, for 
a legal consideration, parts with marital rights in the prop- 
erty of the other, may be valid and a bar to dower has 
been settled in this state. Rieger v. Schaible, 81 Neb. 33. 
In fact, most courts now support antenuptial contracts if 
fairly made. Such instruments frequently tend to peace 
and happiness by settling questions concerning rights of 
property which, especially in the case of marriage of people 
in later life having children of a former marriage, often fur- 
nish grounds of irritation and friction which may defeat the 
very purpose of the union.” In re Estate of Enyart, 100 
Neb. 337, 348. Considering the facts properly in evidence, 
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was the antenuptial contract entered into by and between 
Christian Stahl and plaintiff, at the time it was made, 
fair, just, and reasonable, and such as the court, in view 
of all the circumstances of both parties at the time, should 
recognize and enforce? 

It is a well-established rule that—“In view of the close and 
confidential relation existing between affianced persons, it 
is the duty of the prospective husband to make a full and 
fair disclosure of all material facts relating to the amount, 
character and value of his property, so that the prospec- 
tive wife may have sufficient knowledge upon which she 
may exercise her judgment whether she will enter into 
such a contract. The general principal was laid down in 
Kline v. Kline, 57 Pa. St. 120, 98 Am. Dec. 206, by Judge 
Sharswood, and has been adopted and applied in many 
cases. Pierce v. Pierce, 71 N. Y. 154; Lamb v. Lamb, 130 
Ind. 273; Murdock v. Murdock, 219 Ill. 123; Warner v. War- 
ner, 235 Ill. 448; Simpson v. Simpson’s Ex’rs, 94 Ky. 586; 
Slingerland v. Slingerland, 115 Minn. 270; Rankin v. Schi- 
ereck, 166 Ia. 10. 

“Where the provision made for the intended wife by an 
antenuptial contract is grossly disproportionate to the in- 
terest in the prospective husband’s estate which the in- 
tended wife would acquire by operation of law in case the 
marriage took place, the burden rests upon those claim- 
ing the validity of the contract to show that a full and fair 
disclosure was made to her before she signed it of the 
extent and value of the property, or that she was aware 
’ to all intents and purposes of the nature, character and 
value of the estate which she was relinquishing if the 
marriage took place. Murdock v. Murdock, supra; Warner 
v. Warner, supra; Mines v. Phee, 254 Ill. 60; Warner’s Es- 
tate, 207 Pa. St. 580. These principles, though not univer- 
sally accepted, seem to us to be based upon sound reason, 
and to be most consonant with the trend of judicial thought, 
more particularly in the western states. 14 Cyc. 940; 21, 
Cyc. 1250.” In re Estate of Enyart, 100 Neb. 387, 345. 

The evidence is convincing that Mrs. Stah] knew before 
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her marriage that Christian Stahl was a wealthy man 
owning farm real estate and farm personal property in the 
state of Nebraska. She was not informed with any degree 
of definiteness as to his actual possessions of personal prop- 
erty and its value. She was wholly uninformed as to 
the value of the real estate. No information as to its esti- 
mated market value was given her. She was a nonresi- 
dent of the state, wholly unacquainted with farm values. 
Her previous life had been passed in the metropolis of the 
new world. She had never been beyond its boundaries. 
She was a total stranger to Nebraska, to Nebraska prop- 
erty, and to Nebraska values. As reflected by the record, 
she had no knowledge of the extent of the interest to which 
she was entitled upon marriage in her husband’s property, 
nor was the value of that property known to her. As a 
stranger in a strange land, without friends save her hus- 
band and his family, far from her former home, she signed 
the agreement of May 1, 1902, without being accorded an 
opportunity for consultation with one who might advise 
her, and as a preliminary to receiving her wedding ring. 
These circumstances, in our opinion, are not sufficient to 
meet the requirements of the equitable rule of fair disclo- 
sure, or to charge the wife with such knowledge of the na- 
ture and value of his property as. to render the contract 
binding upon her. On this point the appellees have not 
sustained the burden of proof. Murdock v. Murdock, 
supra; Warner v. Warner, supra; Mines v. Phee, supra; In 
re Estate of Enyart, 100 Neb. 337, 346. 

This contract of May 1, 1902, provides: “In the event 
said Theresa Keller shall survive Christian Stahl, she shall 
receive the sum of $2,000, and no more, which shall be 
in lieu of all estate of dower, homestead, or other interest 
or estate, and of all other claims for allowance, maintenance 
or other claims against the property of Christian Stahl, 
* * * to which she might be entitled by reason of her 
marriage.” The value of Christian Stahl’s properties, real 
and personal, owned by him at the time of his death, is 
not set forth in the record with the required definiteness. 
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We feel, however, that a finding that he was worth at the 
time of the marriage from $18,000 to $20,000 is fairly sup- 
ported by the record. It is to be remembered that, though 
this property was situated in a western state which was 
then in course of settlement and development, subject to 
fluctuations, the curve of value was ever upward, and this 
fact should not be forgotten in considering the evidence in 
this case. In light of the evidence in the record, therefore, 
the provision of $2,000 contained in said contract for the 
benefit of his intended wife was so grossly disproportionate 
to the wealth of Stahl as to require those asserting the va- 
lidity of the contract to sustain the burden of proof that it 
was entered into with full knowledge on part of the plain- 
tiff of the nature, extent, character, and value of the Stahl 
estate. Without this knowledge she could form no ade- 
quate idea of the problem before her, whether it was better 
to marry for a home and a pittance, or refuse to marry 
unless provision were made appropriate to her condition 
in life, as the wife of a man of wealth and standing in the 
community in which they resided. We are satisfied that 
this burden has not been met, and for the reasons stated 
- the contract of May 1, 1902, must be held to be invalid and 
of no force and effect. In re Estate of Enyart, 100 Neb. 337. 

As the defense tendered by the defendants to plain- 
tiff’s petition was wholly based upon the validity of this 
contract, it follows that plaintiff’s petition for partition 
should have been sustained by the district court, and decree 
entered therein as prayed. The district court therefore 
erred in sustaining the validity of the antenuptial contract 
of May 1, 1902, and in entering the judgment dismissing 
plaintiff’s action. 

It is therefore ordered that the decree thus entered by 
the district court in this case be reversed and the cause be 
remanded, with directions to enter decree of partition as 
prayed for by plaintiff. 

REVERSED. 
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State, ex rel. Spillman, v. Citizens State Bank. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, V. 
CITIZENS STATE BANK OF POTTER: VAN E. PETERSON, 
RECEIVER, APPELLEE: STATE BANK OF OMAHA, 
APPELLANT. 


FILED JULY 26, 1927. No. 25058. 


1. Banks and Banking: GUARANTY FUND: PRIORITIES: PURPOSE OF 
STATUTE. “One of the purposes of the legislature, in enacting 
section 8033, Comp. St. 1922, was to deny to a stockholder of a 
state bank the right of priority upon a claim, based upon evi- 
dence of indebtedness, which represents money obtained by 
such stockholder from himself or others for the purpose of 
effecting a loan of funds to such bank; but it was not the de- 
sign, in enacting such statute, to prevent a stockholder of a 
state bank from becoming a depositor therein.” State v. Farm- 
ers State Bank, 118 Neb. 82. 

DEpositors. When a party becomes, in good faith, a 
depositor in a bank by issuance to him of a certificate of deposit, 
in terms as provided by law, in consideration of cash or the 
equivalent actually received by such bank, he is not deprived 
of that character by reason of renewals which do not trans- 
gress the guaranty fund law. The new certificate is evidence of 
his continued relation to the bank as depositor. 


APPEAL from the district court for Cheyenne county: 
.J. LEONARD TEWELL, JUDGE. Reversed, with directions. 


Gaines, Van Orsdel & Gaines, Warren M. Howard and 
Smith, Schall, Howell & Sheehan, for appellant. , 


C. M. Skiles and Roland V. Rodman, contra. 


Heard before Goss, C. J., ROSE, DAY, THOMPSON and 
EBERLY, JJ., LESLIE and SHEPHERD, District Judges. 


EBERLY, J. 
In this action the State Bank of Omaha, as holder in 


due course, seeks the allowance against the state deposi- 
tary fund of a claim based on three certificates of deposit, 
bearing numbers 1638, 1639, and 1640, respectively, issued 
by the Citizens State Bank of Potter, now insolvent and 
in the hands of a receiver duly appointed. The trial in 
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district court resulted in a finding and judgment allowing 
the claim as to each certificate against the bank, but dis- 
allowing claim against the guaranty fund. State Bank of 
Omaha appeals. . 

These certificates in suit were renewals of previous ones. 
Certificates of deposit Nos. 1638 and 1639 had their incep- 
tion in a transaction occurring March 9, 1921. At that 
time the total deposits of the Citizens State Bank of Potter 
were $158,685.58, and total “reserve” $47,643.99. This 
bank on that day collected a note aggregating $7,000 for 
George A. Roberts, the owner thereof, receiving the cash, 
and in accordance with the usual course of business issued 
to him certificate of deposit number 938 for that amount. 
Certificate No. 1640 had its inception in a transaction had 
between this bank and George A. Roberts on the 3d day of 
October, 1921, when certificate of deposit No. 893 was issued 
to the latter for cash or the equivalent received by the 
bank. George A. Roberts was, at all times covered by 
the record, the president of the bank in question and one 
of the stockholders thereof. The validity of the original 
deposits when made does not appear to be seriously ques- 
tioned by the receiver. But it is his contention that the cir- 
cumstances disclosed by the evidence in the record, which 
surrounded and entered into the transactions by which the 
original certificates were from time to time renewed, oper- 
ated to deprive the originally valid deposits of their char- 
acter as such and converted them into transactions not 
having the protection of the guaranty fund. A careful con- 
sideration of the facts of the record convinces us that this 
contention is not sustained by the evidence. Indeed, this 
case is controlled by the principles announced in State v. 
Farmers State Bank, 113 Neb. 82. 

It follows that the judgment of the district court should 
be, and is, reversed and the cause remanded, with direc- 
tions to order the payment of the claim of the State Bank 


of Omaha out of the depositors’ guaranty fund. 
REVERSED. 
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DAvip I. PARKER ET AL., APPELLEES, V. CITY OF GRAND 
ISLAND ET AL., APPELLEES: R. E. DAVIS ET AL., 
INTERVENERS, APPELLANTS. 


FILED JULY 26, 1927. No. 25907. 


1, Parties: INTERVENTION. Sections 8552-8554, Comp. St. 1922, 
providing for intervention, are to be liberally construed; but 
the statute must be substantially complied with and the appli- 
cant must bring himself within the provisions thereof, other- 
wise he is a mere interloper. 

: PLEADING. “An intervener must plead some 

interest in the subject-matter of the litigation; a mere denial of 

plaintiff’s right is insufficient to give him a standing in court.” 

Maunes Milburn & Stoddard Co. v. Hamilton, 56 Neb. 182. 

= An interest in the intervener is a 
évhvereable fact, and its actual existence is indispensable to 
his standing in court; and the mere fact that in preliminary 
proceedings a claim of such interest in behalf of such intervener 
may appear does not excuse failure to plead it as part of the 
issues tendered by intervener for determination on trial of the 
merits of the action in the district court. 


APPEAL from the. district court for Hall county: EDWIN 
P, CLEMENTS, JUDGE. Affirmed. 


Horth, Cleary & Suhr, for appellants. 
R. J. Cunningham and Paul C. Holmberg, contra. 


Heard before Goss, C. J., ROSE, DAy, GooD, THOMPSON 
and EBERLY, JJ. 


EBERLY, J. 

Action in equity to enjoin the paving of “District 
No. 69” of the city of Grand Island. Trial had in the dis- 
trict court for Hall county on issues formed by “amended 
petition of plaintiffs,” filed September 10, 1926, the 
“amended answer of the city of Grand Island” and code- 
fendants, filed October 1, 1926, the amended answer of 
R. E. Davis et al., intervening defendants, filed September 
28, 1926, and reply thereto. Decree entered March 4, 1927, 
in part as follows: “Now on this 2d day of February, 
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1927, being one of the days of the January, 1927, term of 
the district court of Hall county, Nebraska, this cause came 
on for further hearing, and the court, being duly advised 
in the premises, finds: * * * That the notice given to prop- 
erty owners in said district of the creation of said dis- 
trict was defective in substance and for that reason the 
proceedings thereafter had were not binding upon the plain- 
tiffs herein and are null and void and plaintiffs are enti- 
tled to an injunction as prayed in their amended petition. 
It is, therefore, considered and adjudged that the defend- 
ants, the city of Grand Island, a Corporation of Hall 
county, Nebraska, M. W. Jenkins, mayor of the city of 
Grand Island, Henry E. Clifford, city clerk of the city of 
Grand Island, and Kenneth Y. Craig, city engineer of 
the city of Grand Island, be and hereby are enjoined and 
restrained from any further proceeding to pave the streets 
of said paving district No. 69, until proper notice to parties 
interested of the formation of said district has been given 
in accordance with the law, and a determination of the 
number of persons objecting has been had.” 

The city of Grand Island and codefendants do not ap- 
peal, or further contest the issues of the suit. Appeal 
lodged here solely in behalf of “interveners,” or, as desig- 
nated in precipe, “R. E. Davis et al., appellants.” 

The case is for trial de novo. The preliminary question 
before us is, as between the plaintiffs and the interveners, 

_the right of the latter in the present case to challenge the 
right of the former to maintain their action. 

Intervention was unknown at common law and equity, 
and is a creature of statute. Shepard v. New Jersey C. 
W. &.L. Co., 73 N. J. Eq. 578; Stretch v. Stretch, 2 Tenn. 
Ch. 140; Delaney v. Sheehan, 188 Ga. 510; Fischer v. 
Hanna, 8 Colo. App. 471; Potlatch Lumber Co. v. Runkel, 
16 Idaho, 192; Faricy v. St. Paul Investment & Savings So- 
ciety, 110 Minn. 311; Dent v. Ross, 35 Pa. St. 337; Cross, 
Petitioner, 17 R. 1. 568; Speak v. Ransom, 2 Tenn. Ch. 210; 
Whitman v. Willis & Bro., 51 Tex. 421. In this state sec- 
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tions 8552-8554, Comp. St. 1922, create and regulate that 
right. These-provisions are to be liberally construed. How- 
ever, they must be substantially followed, and the applicant 
must bring himself within their provisions, otherwise he 
is a mere interloper. 

An examination of the ‘‘amended answer” of the inter- 
veners discloses that it is exclusively made up of admissions 
and denials of the allegations contained in the amended 
petition of plaintiffs, above referred to. It wholly omits 
to set forth in traversable form any interest whatsoever 
which the interveners have, or claim to have, in the matter 
in litigation. 

The announced doctrine of this court is: ‘The allega- 
tion of an interest in the intervener was a traversable 
averment, and the intervener should, by appropriate plead- 
ings, have made the averment in the district court, and so 
tendered an issue.” Without such averment of the ultimate 
facts evidencing his interest in the matter in litigation, he is 
regarded as a mere interloper, and wholly incompetent to 
challenge the contentions of the opposing parties. Such 
allegation on part of the interveners is a prerequisite to 
stating a cause of action or tendering a valid defense. As 
this case stood in the district court, the plaintiffs were upon 
the pleadings entitled to a judgment against the inter- 
veners. Moline, Milburn & Stoddard Co. v. Hamilton, 56 
Neb. 132. See, also, Steltzer v. Compton, 164 Ia. 465; Des 
Moines Ins. Co. v. Lent, 75 Ia. 522; Smith v. Gale, 144 
U.S. 509. 

The result of a hearing de novo can be no different. 
The judgment of the district court is, therefore, 

AFFIRMED. 


INDEX 


Agriculture. 


1. 


Contract of wheat growers’ association held not to pre- 
clude the corporate officers from selling products of mem- 
bers through ordinary marketing agencies. Nebraska, 
Wheat Growers Ass’n v. Smith nice ccceeecccccecceccnceseseeneteeecene 
Contracts construed as embracing articles of incorpora- 
tion, by-laws, and standard marketing agreement defining 
the rights and duties of members. Nebraska Wheat 
Growers Ass'n V. SmMtthe.n...eseecciccccsecececcecececeeeeesceneeeeesceesenneneeaee 
A county agricultural ‘society is not a governmental 
agency exempt from liability for torts, nor can it be sued 
in the name of the county. Wilson v. Thayer County 
Agricultural Society... .ccceccceccccccececceeseeceeeeeceeeenee Puleietithstiss 


Animals. SEE STATUTES, 5, 6. 


1. 


The proclamation declaring ch. 7, Laws 1925, the bovine 
tuberculosis act, in operation in Saunders county, based 
on an unconstitutional section thereof, held a nullity. State 
Dy Fl el dl tisccc keine Madecescecidics eee lastes hig teas i aah ies eee leas 
The legislature may require examination and testing of 
cattle for tuberculosis, and provide for the summary de- 
struction of diseased animals. State v. Heldt.............-:00 


Appeal and Error. SEE CRIMINAL LAW. TRIAL. ‘ 
Where the supreme court directed the district to enter 


1 


judgment for plaintiff, and defendants filed a motion for a 
new trial, the order granting a new trial is not a final 
order. Ward v. Geary.......-2..0-c0- focsknde tadece ce iivais ss caneacaueeadece 
Where a decree is reversed and the cause remanded gener- 
ally, pleadings may be amended and the issues tried de 
novo. State v. American State Bank. ......2..2:.:0:20cc1ceceeeeee 
Pending appeal from a decree confirming a judicial sale 
and prior to issuance of mandate, the supreme court may 
determine an application for and fix the amount of re- 
demption. Lincoln Savings & Loan Ass’n v. Anderson...... 
A party seeking satisfaction of a decree of foreclosure in 
the supreme court must file therein a certificate of the 
district clerk showing compliance with conditions necessary 
to redemption. Lincoln Savings & Loan Ass’n v. Ander- 
BON» -desdte lived ccleesercetteN es seaees cbse tacaved ne Meee em es lh eat 
Errors of law, to be considered on appeal, must be pre- 
sented to the trial court in a motion for new trial. State 
wy. Citizens State Batrhe.......ecccecccecccescceccneccesceenenenneceneetnaneenecaens 
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Time for perfecting an appeal does not commence to run 
until the judgment or decree is entered on the journal. 
Union Central Life Ins. Co. v. Saathoff.........2.2c.cccccccece sees 
“Entered of record” and “spread upon the journal” in de- 
cisions construing the statute limiting time for appeal 
mean “entered on the journal.” Union Central Life Ins. 
COL PSE RRL 1211 0} | OO en ee ae Se 
The theory adopted at the trial as to issues will be fol- 
lowed on appeal. Norton v. Bankers Fire Ins. Co.........00-+- 
On dismissal by the trial court after admitting proof by 
each party, the appellate court will assume the existence 
of every material fact which plaintiff’s evidence estab- 
lishes or tends to prove and give him the benefit of proper 
inferences therefrom. Kimble v. Roeder ..........ccccccccccceesees 
Where a judgment for a defendant is reversed on appeal, 
another judgment for defendant may also be reversed, if 
at variance with rulings on the first appeal. State v. 
Bone Creek Township. .......1....ccccccccccescccscssesscceseseessesscessseetenseseesese 
A finding that shows the result of a judicial inspection of 
premises may be considered on appeal, if applicable to the 
issues determined. Davis v. Bee@a...........:ccsccccecscceeseereceeseenes 
A motion for a new trial is not requisite to an appeal in 
equity. State v. Farmers State Bank..0........cccccccceeeeecceees 
On appeal in equity suits, the supreme court, in determin- 
ing the weight of evidence, will consider the fact that the 
trial court observed the witnesses and their manner of 
testiyfing. McDonald v. McDonald.........cecccccccccccsceeescenseseees 
Findings of fact by the court have the effect of a verdict. 
Nebraska Nat. Bank v. PQrsons..............::cccccsscccseeeeseeeeeeeeeeees 
A motion by plaintiff in the supreme court to amend his 
petition to conform to the evidence is unavailing, if the evi- 
dence would not support a judgment in his favor. Thomas 
De. COU rscccsotccslsantclocaessnisnsestenabertuedditesesncedtteceasoncsunsebtergeceesceceses 


Instructions which are inapplicable to the proved facts and. 


Ordinarily, it is error to assume in an instruction the 
existence of a material fact based on conflicting evidence. 
TOSSUP Vi DAVIS... eseececeeneenenenensennenennentteceneeeneteneeecteneseetseeee 
Where the verdict rendered is the only one warranted by 
the evidence, error in instructions cannot be prejudicial. 
Hashberger v. City of Schuyler... ccccecccecceeeteesenteeeeenens 
A party requesting an improper instruction may not. base 
error thereon. Day v. Metropolitan Utilities District........ 
Instruction as to comparative negligence held not preju- 
dicial. Martin v. Brownell Building Co..............22:0c0ce 
Ordinarily, instructions should submit only issues raised 
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by the pleadings and supported by evidence. Citizens Nat. 
Bank Us SPOT. citi heehee nies 
22. Generally, it is error to submit to the jury an issue not 
raised by the pleadings, if likely to prejudice the rights 
of one of the litigants. Citizens Nat. Bank v. Sporn.......... 
Re 
Appearance. 

1. Objection to jurisdiction over the person is waived by 
joining with it objection to jurisdiction over the subject- 
matter. Bodge v. Skinner Packing Co...........:cc-ccccceescccceeeeee 

2. One objecting to jurisdiction enters a general appearance 

by asking affirmative relief. Pollard v. Larson............2...-. 


1. - Evidence held to establish that insurance companies had a 
de facto existence. Salistean v. State... c.ecscsceeceeeceeeenee 
2. Evidence held to sustain conviction for burning insured 
‘Property. Sahsteam 's De OUOLC ses asec s sed scgseclea Sent cuteuan oes 


Assault and Battery. 
Evidence held sufficient to submit question of guilt of ac- 


Associations. 

1. An unincorporated labor union may adopt rules of gov- 
ernment and provide tribunals to determine controversies 
between members or local divisions. Crisler v. Crum.......... 

2. Members,of an unincorporated labor union must exhaust 
remedies provided by its laws before appealing to the 
courts. Crisler v. Crum,......---2--eccec-ceecceeneeecceeseeseeeeneceeecnseneees 

3. Injunction will not lie to restrain acts of officers of an 
unincorporated association until remedies provided by the 
laws of the association have been exhausted. Crisler v. 


CPU : senshi bites Tee ebede dere eee teases agueds Goetasda, uesiatebnetaactses 

Bail. 
One convicted of a bailable offense, and released on habeas 
corpus, should be required to give bail pending appeal. 
Hulbert v. Fenton........- Ss sdeaita de dedisnsssts pia tunomsbcndioatauusstaseriabasSoeets 


Bankruptcy. 
A decree foreclosing a mortgage, order. of sale, and right of 
redemption are not affected by the mortgagor’s discharge 


in bankruptcy. Lincoln Savings & Loan Ass’n v. Ander- . 


SON) ca rcecennedeccecce econ eneececeeenees ete anaqeeencnceeencaeaneceeseneestnancerssetesnennesmweneese 


Banks and Banking. 
_ 1. Deposits held payable out of guaranty fund. State v. 


' Farmers State Ponies. Sesh ttc bine eaneen ine nSaetaoedas 


cused. Vanderpool v. State....-..e-ccececcceseececetesececeeereneeesee ; 
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Sureties held liable for county treasurer’s deposits, al- 
though in excess of legal limitation. Scotts Bluff County 
V. First Nat. Bark... ceccecccecccccecccececece tee ceeceesececteceeeseneeseeeseeace 
Where a bank gives a depositor credit in his pass-book for 
a check drawn by another depositor having funds to pay 
the check, it constitutes payment of the check, and a de- 
posit by the payee. Scotts Bluff County v. First Nat. 
D111) Sean ES SEU PD S/R aRODE Sore CoP BES TOPS Ee PotD Bee RN IOE PORT OE FEOET OES 
Interest will be reckoned on matured certificates of de- 
posit only until date of maturity. State v. Monowi State 
BOG ohio SE Sasa nes essa rose h saaanSsenin cats hata Stead Aah 


One seeking preference of a trust fund against an in- 
solvent bank has the burden of proving the fund in posses- 
sion of the receiver, or invested in specific property in the 
hands of the receiver. Central Nat. Bank v. First Nat. 
Banle20: so:1. coos chee ee A See eek ts eee hs Ale 
The assignee of a certificate of deposit holds the same 
relation to the guaranty fund as the payee therein. State 
v. Farmers State Bank Of Di2ei........ccsccc-eseceeseseeceseeeeeeteeetes 
Whether a transaction constitutes a deposit within the de- 
positors’ guaranty law depends on the facts and circum- 
stances of the particular transaction. State v. Farmers 
State Bark of Dit....-.....cccce-cecenceeneeeteeneeeeeeeeteneenetenenennteees 
Courts will ascertain whether a transaction constitutes 
a bona fide deposit, and, if not, the guaranty fund will not 
protect it. State v. Farmers State Bank of Diz...............-- 
State v. Citizens State Bank... c..csceceeeceeetceeeeeesee ete eeeenae 
Where a stockholder of an insolvent bank secured money 
to enable it to meet a pressing obligation, held that the 
transaction did not constitute a deposit. State v. Farmers 
State Banke of Diitt......cccccecescecsstectscceeetecet renee teeetennennneneenes 
Transaction ‘held not a deposit. State v. Citizens State 
D275 1 aaa eee RR cE aT ee oS ET RE 
A judgment against a bank founded on tort is not pro- 
tected by the guaranty fund. State v. Citizens State Bank 
A judgment on a deposit protected by the guaranty fund 
is protected by the fund. State v. Citizens State Bank...... 
The assignee of a judgment protected by the guaranty 
fund is entitled to the same relief as the judgment creditor. 
State v. Citizens State Barhe......e.ccc-cccsceecceecssesereeenenseeneees 


“That a judgment on a deposit protected by the guaranty 


fund draws 7 per cent. interest does not deprive it of pro- 
tection. State v. Citizens State Bank....,..--....-essceceee 
The rule that a debt is merged in a judgment thereon has 
limitations. State v. Citizens State Bank... 
Deposit in a bank permitted to run by the banking depart- 
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81, 


ment held protected by the guaranty law. State v. Macy 
State Bank... bs at pase ts 22 Sate datep ee Stineg Sete a aed suastb eel tebe walsh ,cdenedsa 


To hold the guaranty fund liable, depositor must show 
facts making it liable. Kuhle v. Farmers State Bank........ 
Guaranty fund liability is one fixed by statute alone. 
Kuhle v. Farmers State Bank..........22cc:cccseceneseeeeeccceeeeeenseenenees 
Transaction held not a “deposit” protected by the guar- 
anty act. State v. Security State Bank............::----ccccceeees 
Money paid out by a bank pursuant to check is no longer 


899 


648 


subject to the depositor’s control. State v. Farmers State . 


BONG. oie cnce co ona basset wat cnadssibbeaath ies ceoht be ete cetccetedes pete eae heen 
Moneys paid on stock assessments cannot be repaid out of 
the guaranty fund. State v. Farmers State Bank.............- 
Money deposited on any collateral agreement except length 
of time to maturity and rate of interest is not protected 
by the guaranty fund. State v. Farmers State Bank........ 
A bank officer cannot take from nor add to the statute 
regulating guaranty of deposits. State v. Farmers State 
BOs) cc ho Sek eo ees ah A EAS eee 
Custodians of the guaranty fund may order payments to 
depositors only pursuant to statute. State v. Farmers 
State Bailes cocci cacti ecactata desea yatta ne edesh dy headers heed eed a 
The directors of a state bank may levy an ddaeasrhient to 
repair the capital or restore the reserve only when author- 
ized by the stockholders. McMillan v. Chadron State Bank.. 
Statutory power to subject fully paid state bank stock to 
assessments to recoup losses or to restore capital should 
not be extended by judicial interpretation. State v. Citi- 
BENS State: Bares. ciccscececctcccasicdhescapcabaciedsdere beds cbanisoesiavsvctesrtees 
Statutory power to assess fully paid state bank stock to 
recoup losses or to restore capital is committed to the 
directors on authority from the stockholders. State v. 
Citizens State Bank........ funelna heater atissssapeaetn ee 
The state department of banking cannot compel the stock- 
holders of an insolvent bank to authorize the directors to 
assess fully paid capital stock. State v. Citizens State 
Bone es Sesclerst hese Pa eee ea ee 
A fund raised by stockholders of a state Bank to ald the 
bank held not an assessment on stock. State v. Crazens 
State: Batthes.oi ct acs eile ics nese dees ee eee 
A stockholder of a state bank may become a depositor 
therein. State v. Citizens State Bank........-------.---- poe 
A depositor in good faith is not deprived of that char: 
acter by reason of renewals which do not ‘transgress the 
guaranty fund law. State v. Citizens State Bank...... mie 
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Bastardy. 
1. An illegitimate child may be legitimated and inherit from 
his father, if the latter acknowledges him in writing, 
signed in the presence of a competent witness. In re 
Estate of Winslow...............-.-ccc-cccecesseenceceeneeccseenecseeetecseseeecsssotense 

2. Acknowledgment of an illegitimate child need not be in a 
formal paper. In re Estate of Winslow........0...20c.ccccccee ees 

3. The signature to acknowledgment of an illegitimate child 

is sufficient if the father directs another to sign his name 
thereto. In re Estate of Winslow 


Bills and Notes. 
A note made in one state to be performed in another is gov- 
erned by the law of the place of performance, unless a 
contrary intention clearly appears. United Bank & Trust 

Co. v. McCullough 


Burglary. 
Evidence held to sustain conviction for burglary. Browne 
v. State. 


Carriers. 
Ordinarily, the supreme court will not interfere with find- 
ings of fact by the state railway commission. Missouri 
P. R. Corporation v. Nebraska State Railway Commission.. 


Commerce. 
1. Whether the federal employers’ liability act applies de- 
pends on whether the employee was engaged in interestate 
transportation or work practically a part of it. James 

wv. Chicago & N. W. BR. Co .........22-ceccccceeecencecnceenetnteceeccessetececeeee 

2. The test of whether the federal employers’ liability act 
applies in repair cases is whether the rolling stock is 
withdrawn from service. James v. Chicago & N. W. R. 
Os Pe rere ra ie nen re 

3. A machinist’s helper injured while making repairs in the 
roundhouse to an engine used in hauling intrastate and 
interstate freight held not employed in interstate com- 
merce, within the federal employers’ liability act. James 

v. Chicago & N. W. R. Co 


Conspiracy. 
A charge of conspiracy may be sustained by proof of sur- 
rounding facts and circumstances. Talich v. Marvel 


Constitutional Law. SEE STATUTES. 
1. That the bovine tuberculosis act provides only for partial 
indemnity for cattle destroyed does not render the act 
unconstitutional. State v. Heldt 
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The police power may be exercised in aid of what is sanc- 
tioned by usage or held by prevailing morality or strong 
opinion to be immediately necessary to public welfare. 
Pettis v. Alpha Alpha Chapter of Phi Beta Pi.................. 
The police power will be upheld, though it affects adversely 
property rights of an individual. Pettis v. Alpha Alpha 
Chapter of Phi Beta Pi........-....cc--cccccccetecceeeeeceeseeeeeneteetecneeeee 
Constitutional guaranties may expand or contract to meet 
new conditions. Pettis v. Alpha Alpha Chapter of Phi 


The police power develops to meet changed eondions, 
Pettis v. Alpha Alpha Chapter of Phi Beta Pi.........2....-. 
“Public welfare” includes regulations for promotion of 
economic welfare and public convenience, Pettis v. Alpha 
Alpha Chapter of Phi Beta Pi......-.:ccs-scssssess-ccecesesceecsseeeeeee= 
The provisions of sec. 3746, Comp. St. 1922, relating to giv- 
ing notice to metropolitan water districts of claims for 
damages, held unconstitutional., Day v. contain Util- 
C468; DISE11 Cb secs 8a Faced Mode Rizcig atest Soectushe dl etescesutl bate rec tatocse xe 
The essential quality of the police power is to promote 
the safety and welfare of the public. Holmberg v. Chi- 
cago, St. P., M. & O. BR. CO......esessccccecceeecceeeene cette eeceeeeeeeteeneee 
Sec. 5527, Comp. St. 1922, as amended by ch. 167, Laws 
1923, abolishing grade crossings on farms, held constitu- 
tional. Holmberg v. Chicago, St. P., M. & O. R. Co......... 
Due process of law does not control the state’s power to 
determine process or service if the procedure affords rea- 
sonable notice and fair opportunity to be heard; and notice 
by mail to members of a proposed change of plan of insur- 
ance held sufficient. Leininger v. North American Nat. 
LAP 6 ANG oc CO von cccacececoh oiceot loc taat esta ich ah sp cneatade deceoneidetnaahapdascetuceiedade 
Sec. 7828, Comp. St. 1922, authorizing amendment of 
articles of incorporation to change the plan of business 
of a life insurance company from an assessment to a 
stock basis, held constitutional. Leininger v. North Amer- 
toan Nat. Life Ins. C0.........---:.ceceesecee cee e cn cne nen eee eee nnneee ee sneteeeeee 
Statute relating to boarding prisoners held void. Endres 
Ws MA CD ONO E: ccxicctatsinceevienstatases satetosieseuencteteuctseeabagesespoee Si dacusesegnaevere 
The supreme court’s interpretation of the Constitution 
is binding on suitors seeking to enforce liabilities created 
thereby. Thomas v. Scowtt..............2ccccccccecseeeceeee eee eeeeneeeeeeeees 


Contracts. 


1. 


Instruments executed by the same parties, at the same 
time, for the same purpose, will be construed together. 
Nebraska Wheat Growers Ass’n v. Smith........-10--c0cccr 
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Not every breach will warrant rescission of a contract. 
Nebraska Wheat Growers Ass’n v. Smith... .cccccccccceceeee 
Whether breach of a marketing contract justifies suit for 
rescission or for damages must be determined by the 
terms of the contract and circumstances. Nebraska Wheat 
Growers Ass’ Vv. SMithn.....--ccccececccccceeeseeceeceeteneceececesenseessenteee 
Courts cannot make a contract for parties. Mercer v. 
POY Ne Ke SONS CO visisecscncn estes debe cede deensatiebhegstiscs xevabdteesewside hate ss 
In absence of a provision making time for completion 
essential, a contract is to be completed within a reasonable 
time. Mercer v. Payne & Sons C0.........eccccccsccceeeseneacenceeneseee 
One suing to reform a contract has the burden of proof. 
Paine-Fishburn Granite Co. v. Reynoldson.............-ccceee 
Evidence to reform a written instrument must be clear, 
convincing, and satisfactory. Paine-Fishburn Granite Co. 
U. ACY NOUS ON eases esac sean see eee Teagan eee ee estas ce ce gateedeasveates 
A mistake for which a written instrument will be re- 
formed must be mutual. Paine-Fishburn Granite Co. 
VY. REY NOLS OM.-..ccseeeevccvacconedesersensectcdincesesgeedteaneceesneveonsanetaceetroteensnnsa 
A mutual mistake is one common to both parties. Paine- 
Fishburn Granite Co. v. Reynoldson......-.....pe--cescseseecseceeeee 
Evidence held insufficient to establish a mutual mistake 
warranting reformation of a written instrument. Paine- 
Fishburn Granite Co. v, Reynoldson,.......2:cccccceccecceceeteeeees 
Proof required to show fraud in execution of a contract. 
Citizens Nat. Bank v. Spor ....ec--secsescceecsesesseeeetcerseessesseseneeeset 


Conversion. 


1. 
2. 


“Conversion” defined. Talich v. Marvel..........:--cccceeeeens 
All knowingly participating in or benefiting by conversion 
are principals. Talich v. Marvel.......1..--.:ceccecceccecescectecetees 


Corporations. 


Li 


The title of a foreign corporation to land taken in settle- 
ment of a debt secured by a mortgage on part of the land 
can be challenged only by the state. Lord v. Shultz............ 
A bona fide purchaser of land of a foreign corporation 
subject to escheat, held to take good title. Lord v. Shultz.. 
Members of a corporation cannot complain because of the 
incompetency or inattention of officers whom they have 
chosen. Nebraska Wheat Growers Ass’n v. Smith....-.-..--- 
Mismanagement of the affairs of a corporation by its 
officers or agents does not warrant withdrawal of mem- 
bers or repudiation of their obligations. Nebraska Wheat 
Growers Ass’n v. Smith........ was Biustasiy atiadvoraet ed cwsede So cect ls 
Contracting corporate indebtedness beyond the statutory 
limit does not necessarily invalidate the contract, in ab- 
sence of invalidating legislation. Nebraska Nat. Bank v. 
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POT SONS iia Oo Rhee ite ce a Seen he the Se ai aoa 
The liability of stockholders for failure of the corpora+ 
tion to publish annual notice of debts will not be enlarged 
by construction nor enforced by presumption of facts not 
proved. Thomas v. Scott .....-.cccccccccccseeessscececeneessncessncessesses 
It is presumed that officers of a corporation published 
annual notice of debts, in absence of evidence to the con- 
trary. Thomas v. Scoutt.-.....s-cccevcecccsescececcesesetetteeneesenntees 
One alleging failure to publish annual notice of corporate 
debts must prove by a preponderance of evidence the 
date when his debt was created and default in publica- 
tion of notice at that time. Thomas v. Scoutt.........ccsccecee 
Liability for unpaid subscriptions for stock is based on 
the subscriber’s contract, of which the constitutional 
provision is a part. Thomas ¥. Scott 0......cccccccceereeseeeee 
Holders of paid-up stock are not liable to subsequent 
judgment creditors for unpaid subscriptions. Thomas 


One suing to enforce liability for unpaid stock subscrip- 
tions must prove by a preponderance of evidence that 
the whole or part thereof remains unpaid. Thomas v. 
SCOUtE cocecgateeeececseesesenutbene cages Sve ecco eaten Gis es este bees 
One alleging overvaluation of property exchanged for 
capital stock must prove it. Thomas v. Scowtt........-cc:ccccc00 
The Constitution does not forbid payment in property for 
corporate stock. Thomas v. Scoutt.............---- ssoceubvaoyiudiuiwets 
Property may be received for corporate stock. Thomas v. 
IS COULE: 2ccica Sec adeds tec oeciagetuitah een PasecdavagsktaceTeeateueh teedvsWesectihadcleossbet due 
A prospective creditor may make disclosure of stock 
transactions a condition of extending credit to the cor- 
poration. Thomas v. Scowutt......2...2...ccccccerceeseecetteenenereeetanes 
In a creditor’s suit for unpaid stock subscriptions, evi- 
dence held insufficient to show actionable fraud or over- 
valuation in exchange of property for stock. Thomas v. 
SCOUbE csccen toch attache eens eeeeseteas teed as Reade Neinduste Slade, Hashes 


Counties and County Officers. 


A county cannot evade liability for damages from an ob- 
struction in a highway because repairs had been dele- 
gated to another. Frickel v. Lancaster County.............:0-+ 


Criminal Law. SEE ARSON. BURGLARY. FORGERY. GAMING. HOoMI- 


cIDE. INCEST. INDICTMENT AND INFORMATION, INTOXI- 
CATING Liquors. RAPE. RECEIVING STOLEN Goops. Ros- 
BERY. WITNESSES. 

District courts have original jurisdiction of misdemeanors. 
Nelsom Uv Statesae 2. ects sive Sa eee A ee 
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Where an information was duly served and defendant, 
personally present, by counsel attacked the validity of the 
charges therein, he may be required to plead thereto with- 
out previous issuance and service of warrant. Nelson v. 
REECE) cisco kesscksh nba cctiheceeecntaddokeretbegctetebeedetereeee ei setae 
The court should instruct as to general rules of law, and 
so as not to withdraw from the jury an essential issue. 
OBDOTNE: Ve SUE aarics ssa sett atac kes ee secab esc Sec bclec ees nea electand cagabcie sessed 
One desiring an instruction to guide the jury in weighing 
certain features of evidence must make request therefor 
at the conclusion of the evidence, and submit in writing 
the instruction desired. Osborne v. State....--.---..c-cccceeceeee 
In a criminal case, no matter. how strong the proof, 
whether or not a fact has been established is a question 
for the jury. Osborne v. State. ...-.-...ccccceeccsceeseeseeeecteeeeeeeeee 
It is the court’s duty, without request, to instruct as to 
the law of the case. Bailey v. State...........:cccc-eecescereseeeree 
A statement in instructions of material allegations to be 
proved must embody every material fact. Bailey v. State 
Inquiry into details or introduction of the record after 
accused admitted previous conviction of felony held preju- 
dicial error. Vanderpool v. State...-....-....:cc-ccsssccesesscesensceteteee 
The court should instruct that evidence of previous con- 
viction of accused of felony is to be considered only as 
affecting his credibility. Vanderpool v. State....----....1-00- 
The rules as to the information, conduct of the case, and 
punishment, applying to a principal apply to an aider, 


.abettor, or procurer. Scharman v. State... 


State V. Gar ta. eeccececceceecceteeeeeecesneeceneeensceengetesecenseeneesseeensenseneasere 
Ch. 106, Laws 1925, held to provide penalties for first, 
second, and subsequent convictions for bootlegging, and its 
penalties limited thereto. Knothe v. State ..-....------cescee 
Sentence of fine and imprisonment for sale of liquor held 
Void. Krnothe v. State........escsccecceccecserecesceescetteesseceassceetennennensnes 
Where sentence was void, the court on remand may make 
a legal sentence. Knothe v. St0t6.............-----0----ccestersctteesentes 
Misconduct of prosecutor in argument and misconduct of 
a juror, disapproved. Whitehead v. State... 
Evidence that accused attempted to escape from peace 
officers is relevant. Bartlett v. State........------..---sccceseeseeeseees 
A conviction may rest on the uncorroborated evidence of 
an accomplice, considered with all the testimony. Bartlett 


Credibility of witnesses is for the jury and a reviewing 
court can only inquire whether there is evidence war- 
ranting conviction. Bartlett v. State... 
Admission of evidence that accused while awaiting trial 
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attempted to escape from jail held proper. Bartlett v. 
SCO G osc ceskehedas. srassbecasentive non ccistanectel decin ele deacebuedasataseladlestebcne teedene 
Evidence of flight or concealment of accused is for the 
jury. Mathews v. State....-----.cccccceecccceccceececetseeceeteeeeeneeneeatenes 
Weight of evidence being for the jury, conviction. of incest, 
supported by sufficient evidence, will not be disturbed. 
Mathews V. State.......eeeccccecccccececccneceeetnenncactentescateetessecendsceeeessnnes 
Newly discovered evidence as to alibi held not to warrant 
new trial. Browne v. State.....-.---1:ccsceccesccencesseeeseceseneeeeneeeeeee 
Instruction as to inference of guilt from possession of 
recently stolen goods held not prejudicial, in view of other 
instructions. Browne v, State ...------sececscesecccsesseesserereeeceeetes 
Refusal to give a requested instruction covered by an 
instruction given is not error. Browne v. State.................- 
Association of juror with witness before trial held not 
misconduct of juror. Browne v. State... .seecceeeeeeeee 
The supreme court will not interfere with a conviction 
based on conflicting evidence, unless, as a matter of law, 
it is insufficient. Wélliams v. State. .........2-.-:.e-scceeeeeseeeeetene 
Whether instructions correctly state the law must be 
determined from examination of the entire charge. 
Willigmms v. State .......cccccccccccececsescereccececceeseceseqsseeseeesetensececseeeeceee 
Instruction as to mental status approved. Williams v. 
SS UGE s see ceeas Lececeei scot elect vs sins dan dsSetiv conan ees ave ssceuneesewadaatvantevecvuse 


Ruling on application for a new trial for misconduct of 


the jury will not be disturbed, in absence of abuse of 
discretion. Williams v. State........ Phare ott ah Se 
Misconduct of the jury, or of the bailiff, unless prejudicial, 
is not ground for reversal. Williams v. State.........-.-0+---- 
Opinions of physicians as to mental capacity of accused, 
in response to hypothetical questions, may be rebutted by 
evidence of nonexpert witnesses as to facts and circum- 
stances. Williams v, State........-..cceseceeceseeescecesceeetteceeteteeenceee 
In a prosecution for robbery of a messenger of a ‘eorpora- 
tion, proof that it is a de facto corporation by showing 
that it was doing business as such is sufficient proof of 
corporate capacity. Peterson v. State....----.----.--ceereeetees 
In a robbery case, anything tending to connect the accused 
with the crime may be shown. Peterson v. State........ a eodusese 
Instructions should be considered as a whole. Peterson 
Ris SEQEC soso ons Sh Na et yc ti ageing a ee scene 
The supreme court will not often reduce the sentence, 
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The test of insanity, stated. Carter v. State........---..-----+ 
Misconduct of counsel in addressing the jury cannot be 
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reviewed, unless excepted to and a ruling had thereon. 
Carter Ue S babe iesecccccss sete noe eccessdskedec cee ta tasesByaelnabestaeiecechse 
Complaint on which petitioner for habeas corpus was 
being detained held to charge poisoning with intent to take 
life of person of whose murder petitioner had been ac- 
quitted. Im re Resler..............-.ccccceeentceeteccsenssceeseteseceseesseesneees 
On an indictment for an offense, an accused may be con- 
victed of an attempt to commit same, where such attempt 
is an offense. In Tre ReSle?...2......ccccccceeeceseesecsetesenseeneecsceatesenscee® 
Where a person was previously acquitted of murder by 
poison, defense of previous acquittal should have been 
sustained. In re PResler........ccccceccccceceeeeseececceeesecnnaceerseceneesceeee 
The rules as to the information, conduct of the case, and 
punishment, applying to a principal apply to an aider, 
abettor, or procurer. In re Resler.......ccccceccceeccesssceeseseeee 
In a prosecution for embezzlement, where voluminous 
books of account are present, an expert accountant may 
testify as to the result of his examination. Hankins v. 
SUES Savicagevevtees sac hie tech etcath aes oats Tieos ic hac daetcseveedanivcbeseaaacasebecnalsee 
In a prosecution of a bookkeeper for ebesviement: records 
for whose inspection and keeping he is responsible are 
admissible against him. Hankins v. State... cccceee 
A juror may not state a fact in relation to the case which 
is not in evidence, but he may use experience by way of 
illustration. Hankins v. State......ecceccccecccesecsesceereesseeeeeseeseece 
Separate violations of the liquor laws may be set out in 
distinct counts of a complaint, and, on conviction on 
separate counts, a justice of the peace may impose a 
penalty within his jurisdiction on each count. Brown v. 
EOLE eee Siel the ear secs Me siuinrdics ahcse tly catvedee ciate ede aaeon 
“In a criminal case,” in the Constitution, defining the 
jurisdiction of a justice of the peace, refers to a single 
violation of law. Brown V. Sta te......ee--cccscccssnenceretencceeeeeenes 
Probative value of evidence of impenened witness is for 
the jury. Hynes V. State... .cceccssccseceseerseeceecsetseneetettaceneenses 
Failure to charge the jury on a given point, without a 
request therefor, is not error, unless a statute or positive 
rule of law requires an instruction. Hynes v. State.......... 
Test of identity of offenses stated. Crommett v. State... 
An instruction based on the maxim, “Falsus in uno, falsus 
in omnibus,” should be given only where the jury may be- 
lieve a witness has corruptly testified to a falsehood, and 
has testified to another material issue than that on which 
he is directly impeached. Drawbridge v. State..........----. 
To predicate error on refusal of an instruction based on 
the maxim, “Falsus in uno, falsus in omnibus,” accused 
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51. 


52. 


53. 


54, 


55. 


56. 


57. 


58. 


63. 


65. 


must point out the condition in the record and the testi- 
mony warranting it. Drawbridge v. State... eccccccccecceee 
Where a sentence exceeds the court’s power, the judgment 
may be set aside and the cause remanded for a legal sen- 
tence. Drawbridge Vv. State .......cscccscccecceeceeececeeeeeeeeeeeeeeteeeeee 
No consequences follow conviction of felony except those 
declared by Constitution or statute. Bosteder v. Duling.... 
Extent of cross-examination is largely in the court’s dis- 
cretion, and, in a prosecution for rape, held that no preju- 
dicial abuse thereof was shown. Swogger v. State..........---- 
In a prosecution for rape, evidence that accused had crim- 
inal relations with prosecutrix closely related in time to 
the principal offense held admissible on the question of! 
intent. Swogger VU. State. .......esceceeesceececeeecceeeeeeesseneneeceeees 
In a prosecution for rape, testimony as to improper con- 
duct of accused with prosecutrix of the same character 
as that charged is admissible. Swogger v. State........-..---- 
In a prosecution for rape, the credibility of prosecutrix 
and defendant are questions for the jury. Swogger v. 
Statesccs siete Sl ctesae Me sevab lhe thence eect boo hae kate 
Complaint held to charge an offense under sec. 3238, Comp. 
St. 1922, and not under the “bootlegging” statute. Coz- 
WELL 25 Sb Soca cal arscaxcedapa toate Seas Sivectnod: ea ieepeet cave bvcedetc ete astts 
Objection to introduction in evidence of prosecutrix’ cloth- 
ing that no sufficient foundation was laid is insufficient to 
raise the question as to whether the clothing was in the 
same condition as immediately following the assault. Lewis 


Photographs are admissible to describe a person, place, 
or thing. Sharp v. Stabe.........--cceccccecccsecee seceeneenceeeneneeseeneens 
Photograph of impression of a palm print held admissible, 
on showing of loss of original. Sharp v. State.........-..------- 
Instruction urging jury to agree on verdict disapproved. 
Sharp V0. Stete.n....-cenecseecceesectceeeececea tenses teneeenessceeessatanceenenteaes 


‘Accused sentenced not less than the minimum nor more 


than the maximum penalty must serve the maximum, un- 
less released by the board of pardons and paroles, or the 
sentence is changed on error proceedings. Hulbert v. 
PCH BOM cost 5 i cla stee ta desc eaaadetcguplee tasers in NE Sete he cased 
An information charging four persons jointly with burn- 
ing insured property belonging to one of them, held to 
state but one offense. - State Vv. Gir t........------ceccseceeceeccetteee 
Sickness held to warrant discharge of jury, and that ac- 
cused was not thereby acquitted. Salistean v. State........ 
It is presumed, in absence of a bill of exceptions showing 
otherwise, that the necessity for discharging a jury was 
established by sufficient evidence. Salistean v. State........ 
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Instruction limiting evidence to the particular purpose for 
which it was admissible held proper. Salistean v. State... 
Secondary evidence received without objection may be 
considered. Salistean v. State......-..-.-scccscceosecreassecssncsececetses 


Damages, 


Liquidated damages of 25 cents a bushel for wheat sold con- 


trary to members’ contract with wheat growers’ associa- 
tion allowed as not disproportionate to probable damages. 
Nebraska Wheat Growers Ass’ V. Smitheee-cccssscsvceceeesecesceens 


Deeds. 


The burden of proof is on one alleging mental incapacity. 
FELONS ON Vs, ROO8 .osicnccssscodnsccecccnscscesiascdonsctesbeata dies tbasdacheeacuevudbesiiasess 
Where a deed from mother to son was executed and de- 
livered for a sufficient consideration, the burden of estab- 
lishing undue influence rests on one who attacks it 
Hansen v. R008........000000--+ sd scp cvadues 308s {Seg Gua tvacusucdestascecesdsEéUGienteestce 
Where a conveyance creates an estate of survivorship, 
courts will enforce it. Arthur v. ATthwr......ccscsscsssescceerceeerce 
Covenant of warranty to defend title held equivalent to 
one of quiet enjoyment running with the land, and not 
breached until actual or constructive eviction. Campbell 
Dy GOL ONIN xaos scales sie lea sescoteed el oedesesceaseleaitcldaicesercciecdeseueiSeccrsbecnes 
The measure of damages for breach of covenant of war- 
ranty resulting in total loss of the estate is the purchase 
price of the land, with interest. Campbell v. Gallentine.... 
Where the covenant of warranty was for a fee, and a 
life estate only passed, the damages are the considera- 
tion less the value of the life estate. Campbell v. Gallen- 
CANE: Masds Sestitsca dab esestte coders fetes Boog cat os aaseds Measat ddsn tana ate Otsn enkste eet 
Evidence held to sustain constructive eviction. Campbell 


VU, Gallentine....----.cccceccceeeceeeceeeeseetereeteetenee Se bgadh Seniseste da dede bate sde sae 


Depositaries. 


Certificates of deposit retained by a retiring state treasurer, 
who gave his check therefor, but later renewed and deliv- 
ered to his successor, receiving a check therefor, held not 
a state deposit for which sureties on depository bond were 
liable. State v. First Nat. Bank..........0...... Shieh ecctssedns ets 


Dismissal. . 


A dismissal after final submission of a case, to be effective, 
must be by order of court entered on the journal. Knaak 
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Divorce. : eae ae 


1. 


In a divorce suit, it is not the interlocutory decree but 
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10. 


the final decree on appeal that controls. Westphalen v. 
Weestph alent <.cseecc2ci sities ieee eee pated cae cescees 217 
An appeal suspends a decree of divorce, and the marital 
relations continue until final determination of the appeal. 
Westphalen v. Westphalen...........2::---+:--2sscecsccceseesteetsenseeneeeseace 217 
A suit for divorce abates on the death of either party be- 
fore final decree, and is not subject to revivor. West- 


phalen v. Westphalen....---....ccccccccecsecceeeceneceneeeceneeensanesseeeeseees 217 


Custody of child awarded to its father, rather than to its 
grandparents, with whom its mother, who is found unfit 
to have its custody, makes her home. Voboril v. Voboril.... 615 
In awarding custody of a child of tender years, the law 
looks to the welfare of the child. Voboril v. Voboril........ 615 


Essential of abandonment, stated. Ellis v. Ellis... 685 
Refusal to allow deserting spouse to return tolls running 
of statute. Ellis vy. EUUS.....2......cccse-eccessseccneneeneeeeeteeteeseseceeeee 685 


During pendency of divorce suit, the parties must live 
apart, and such separation cannot constitute abandon- 
ment. Ellis v. Ellis.........-- 2, eae ce tas sate a ate loi sa cee 685 
Evidence held not to sustain divorce on ground of abandon- 
ment, but sufficient to sustain it on ground of extreme 
cruelty. Ellis uv. Billige... eee ceccennecnenceceeneeeeneeeeeeeeeeeenenneeee 685 
Evidence held to sustain decree. McDonald v. McDonald... 708 


Election of Remedies. 


A party may not pursue inconsistent remedies. Deleski v. 


Peters Trust Go vis icvescciciecies oesecatea eet iest sche Sabaca get ancbaslicacsace 547 
Elections. 

1. Statutes providing for the details of election are directory. 

State Vs QIN ciccicosensocisesceeetecesntscbecccoenteneasevescaddeoesscnseenccdsessndbens 230 
2. Refusal of a canvassing board to count certain votes will 

not be permitted to disfranchise the voters. State v. 

GPU ais cadet tecng ath ons ta asi Sa sedans eat Setetcacttentdsatacwabetosaga Dol deeeadiscaetecoed 230 
8. The duties of an election canvassing board are ministerial. 

State v. Grimm... --reneevecenencne ence cene ne ceecennseneeneensaneceeceteeneeeneee 230 
4. An election canvassing honra has no judicial power. 

Stet 05 GTN scares eae chic es end Batata Sen cna tecesccdaeetevesene 230 
5. The duties of election officers in counting ballots are purely 

ministerial. Shaw v. Stewart.....----eecccececeeeseettetenseesemecneeeeeeee 315 
6. Election officers are not clothed with judicial power. Shaw 

D> ECW ONG oka cccisls scataises case, Goeedts dA dose eaeeateideactecclessadesee <eeteansese goats 815 
7. Statutes are to be construed liberally in favor of the 

voter’s exercise of suffrage. Shaw v. Stewart... -- 315 
8. Technical rules of statutory construction in an election 


contest will not be permitted to disfranchise the voter. 
Shaw . Stewar't..-.ccccccceccececceccecreceesetsecsennscesceceestesmeseesansatenseensee OLD 
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9. Rejection of ballots in which the name of a candidate was 
written in and properly marked with “X” held improper. 
SQW: Vy. SCC Wr bo icscsase ein os ee osc sh ac theca oe ceccedevnaceneectsesnetbedctes 

10. The intent of the voter governs if it can be determined 
from the ballot. Shaw v. Stewart .....e..eee-cccccccceeesseereeceeeeee 


Equity. 

1. Where one of two innocent parties must suffer a loss, he 
whose negligence caused the injury should bear the loss. 
Deleski v. Peters Trust CO......eees--cc-cccccecessenecesnccerecneneccesasseees 

2. Equity will not take jurisdiction of an action on notes 
given as a pledge to pay an assessment on bank stock, on 
the ground of avoiding multiplicity of suits, there being’ 
no question of accounting. Hill v. May.............---- wehenessceds 


Estoppel. 
One knowingly permitting a mortgagee to transfer a mort- 
gage to an innocent purchaser is estopped to claim an 
interest therein. Deleski v. Peters Trust Co....0...--cc0ceseecee 


Evidence. SEE TRIAL, 2. 

1. The grantee may deny by parol evidence a recital in his 
deed that he assumed and agreed to pay certain mort- 
gages. Peters Trust Co. v. Misktmins.........----.--ccceeeeceee 

2. Defendant’s failure to testify to defensive matters pe- 
culiarly within his knowledge may be considered by the 
jury. Talich v. Marvell... .-esceeseeseeeeeeeeeee cent teeeeeeneeeeeees 

8. Extent of exhibiting evidence of injuries to the jury is 
largely within the court’s discretion. Wilson v. Thayer 
County Agricultural Socte ty..........----cescccesesceesceeeseeseteeteseees 

4. The owner of personalty is competent to testify to its 
value. Thomas Vv. Scoutt......-.-.--c---ccsnceecctrceteecsnecenceeeseeceeesane 


Fixtures. 
. 1. Fixtures attached by a tenant may be removed during 
tenancy, if done without injury to the freehold. Moran 


v. Otoe County Nat. Bark........-ccccccescsceeteeelicceuseeeeseeceseeseees 
2. The landlord cannot object to removal of mortgaged mov- 
able fixtures, where the mortgagor consented to the re- 
moval. Moran v. Otoe County Nat. Bank.............c-0-- 

Forgery. 
To prove forgery, the state must show that accused signed 
the name of another without authority. Brown »v. State.... 

Fraud. 

1. Elements of false representation, stated. Myers v. Union 
Nat. BONK............c0-reeeceeneeeeeeeentteeeencees abecousse ei eaalla sp cae declieeats 


2. Evidence of false representations in sale of a debenture 
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held insufficient on motion to direct a verdict. Myers v. 
Union Nat. Bank.........- fonensnes seeses ee eascinead pete Seede ta eeech ected 


Fraudulent Conveyances. 

1. <A debtor may prefer a creditor if the value of the prop- 
erty transferred is reasonably proportionate to the debt 
secured. Bank of Plymouth v. Ritchey... cece 

2. <A conveyance of land, though absolute on its face, with a 
secret understanding that it is a mortgage, held not fraud- 
ulent as to the other creditors as a matter of law. Bank 
Of Plymouth Vv. Ritchey... -csccecescsseecececceseeceseenenseresseseeneenettes 

3. A stipulation in a mortgage or similar instrument, reserv- 
ing surplus proceeds after payment of the debt secured, 
does not vitiate the instrument. Bank of Plymouth v. 
PRUE CR CY a ascscccscacdecentes sctcadusse carat cctceneedvcenagceadeccctennseerasderytttcnant dcndedbes 

4. Evidence held to sustain decree denying relief to plaintiff, 
and establishing right of subrogation in defendants. Bank 
Of Plymouth v, Ritchey........-c-2.cecceecce ce eeeeeeceeeneseeene tt eeeeeeeceeeees 

5. In a suit to annul a conveyance of realty, soilenee held 
to entitle defendants to notes given on subsequent sale of 
realty. Bank of Plymouth v. Ritchey.........-....-.- Mate aeseceshar 


Gaming. 
It is not essential in an information for gaming to charge 
that defendant gambled on the device with others, or per- 
mitted others to gamble thereon. State v. Halbert............ 


Guaranty. 

1. Extending credit may be sufficient consideration for a 
guaranty of discounted notes. Nebraska Nat. Bank v. 
POVSONS vi f.ce bet eee Teese tee tetas eee ht fe ek 

2. Guaranty of discounted notes held to include renewals and 
existing transactions. Nebraska Nat. Bank v. Parsons.... 


Habeas Corpus. . 

1. On an application for a writ of habeas corpus, errors or 
irregularities in the criminal trial, not jurisdictional, will 
not be considered. McElhaney v. Fenton........-cccccccecceeeee- 

2. Habeas corpus will not lie on the ground that a sentence 
is excessive, such a sentence being erroneous, and not void. 
McElhaney v. Femton........--.2.2..20.ccccceee centre teeneeneeeateceteeneneetteeee 

38. Habeas corpus is a proper remedy where ( one is deprived 
of liberty by a void judgment. In re Resler........ wetcicee cect 

4, Petitioner held entitled to discharge on ground of former 
acquittal. In re Resler............cscee-cseceeccceeeceteneeeseseesseeecneeeneeeseese 

5.° Habeas corpus will not lie on the ground of irregularities 
in a judgment or sentence. Hulbert v. Fenton... 

6. Habeas corpus is a collateral proceeding as an attack on 
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a judgment, and extrinsic evidence is inadmissible to show 
its invalidity, if regular on its face, and rendered by a 
court having jurisdiction of the offense and the person. 
Hulbert v. Fenton. n...ceccccccscceecccceeceeeesesssacsecncensseccsecsensgnecesteenes 
Habeas corpus cannot be used as a substitute for pro- 
ceedings in error. Hulbert v. Fenton... iecescceccceeeeeee 
A prisoner liberated by habeas corpus may, on reversal 
on appeal, be remanded to custody. Hulbert v. Fenton. 


Highways. 


1. 


A county is not an insurer of users of highways being re- 
paired, but must use reasonable and ordinary care to 
maintain highways reasonably safe for travelers exercis- 
ing reasonable and ordinary care. Frickel v. Lancaster 
Coun ye xi cesecs tries Seas Pie tort acannon 
A city maintains water pipes beneath county roads sub- 
ject to public use, and on change of grade must change 
the pipe lines at its own expense. City of Chadron v, 
DEObE. sisi ie ee ele ee enlace oh ee eel eds c ke 
Persons grading public roads may not destroy city water 
pipes laid thereunder without giving reasonable notice 
and opportunity to change the pipes, and if the pipes are 
destroyed without notice the state is liable. City of Chad- 
TOW Us SUAS oc. ee Se besten i decedecl ceseaeavsehaastchcetalan Jee tteetas ocaccaae estes 
A city may recover the reasonable value of water pipes 
destroyed by grading a public road, as of the date of their 
destruction. City of Chadron v. State... neces 


Homestead. 


1. 


2. 


An unacknowledged written contract to convey a home- 
stead is void. Anderson v. CuUsack...........s.cceececccceetseseceeenenees 
A mortgagee of a homestead may ordinarily take advan- 
tage of the invalidity of a prior mortgage not properly 
acknowledged. Anderson v. Cusack... 


Homicide. 


1. 


A purpose to kill and malice are material elements of 
murder in the second degree and must be proved. White- 
FeO Vs. SUMEC ascsc sci aien ceases aee ie elei canvednceswene succethtie tebe2titna dag ddoniancecnts 
Where the evidence sustains only manslaughter, submit- 
ting the issue of murder in the second degree held error, 
though accused is convicted of manslaughter. Whitehead 


Where eye-witnesses testify to the circumstances sur- 
rounding a homicide, it is error to instruct that there is 
a presumption of malice from the homicidal act. White- 
Wed. 0. SEQb6 i.2scsscc2 tees sate tess ike asain aca ttle gata bendcnceadectecteaeeonteee 
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4, 


Verdict of murder in the first degree, based on some evi- 
dence of deliberation and premeditation, is conclusive. 
Bartlet: Vi SECE Chaco ccnnccesca s ctet hac eacctdaoi cameasancgitesteenesdungusvasstesersbes 148 
Evidence held to warrant finding that at the time of com- 
mitting the crime accused was mentally responsible. Wil- 
Was): Ve: SUA cesses esses ee oa rata eee a essed resceeSesadegeeeiewesl 277 
In a prosecution for uxoricide, as bearing on motive, ex- 
clusion of letters by deceased to accused, showing good re- 
lations between them, to contradict the state’s evidence of 
ill will, held error. Sharp v. State.....--ccccccceeceeccecsecerteeeeeese 737 


Husband and Wife. 


1. 


10. 


11. 


A judgment on a contract of a married woman, not made 
with reference to her own business, can be enforced only 
against property she possessed at the date of contract. 
Giltner State Bank v. Talich..u......---.ccces0--ecceeeeeeerestneneeceenseeteee 236 
Property acquired by a married woman after the fiaking 
of a contract cannot be subjected to payment of a judg- 
ment thereon in general form. Giltner State Bank v. 


TGC T i sx. es ee este ea pais Seabee ee eee Be 236 
Judgments in general form on contracts of a married 
woman, approved. Giltner State Bank v-Talich..........---.... 236 


Procedure pointed out, where property of a married 
woman not liable therefor is seized on execution or gar- 
nishment. Giliner State Bank v. Talich......0.....-1- 0 236. 
Damages in an action for alienation of affections are con- 
fined ordinarily to loss of comfort, society, love and pro- 


tection. Larsen v. LO rsen.......----ccccceecsssencteecesesceeesesresseseseetes 60L. 
Deed held to vest title in divorced surviving wife. Arthur 
De, AVENUE iS cca tle St ennca stale Dank reccsctuoaiacecand elie leeds aa gisebiacateste 78L 
Measure of damages for “alienation of affections, stated. 
WOWle “V5 SOW esse. eAccelerator 195 


The burden is on the husband or his representatives to 
show that an antenuptial contract, apparently unjust to 

the wife, was fairly procured. Stahl v. Stahl... 882 
In making an antenuptial contract, the prospective hus- 
band must make full disclosure as to the amount and 
value of his property. Stahl v. Stahl... .scceesceeeeeee 882 
Where the provision for the intended wife by an ante- 
nuptial contract is grossly disproportionate to the interest 

she would acquire by law, the burden is on those claiming 

the validity of the contract to show full disclosure to 
her, before she signed it, of the extent and value of the | 
property. Stahl v. Stable... ..--ccscceeceecceceeceenectenseeeteneenetees 882 
Wife held not bound by antenuptial contract. Stahl om 
LOR coches mes tebke at ook Nie Seen il OE AE 882 
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one or more acts of sexual intercourse by a father with 
his daughter. Mathews v. State.................. Sis Al Ries 


Indictment and Information. 


1. 


Under a statute providing increased punishment for a sec- 
ond or subsequent conviction for violation of the liquor 
laws, prior convictions must be alleged and proved. Os- 
borne: States, iA4 2tec siete alte wa et 
An information must charge each essential element of the 
crime. Knothe v. State... eeceececetecteneeceeteeneeeeeett 
State Us Halbert. ce se ee ee tn a ape 
Information held not to charge Epuse Enns! Knothe 
As SUOL GS sha sns'avdactuat cade evedsaren I2Og4 sasevdeeaccheueobesesxacoas seis yexidiind dane at 
“Contrary to the form and provisions ‘of chapter 106, laws 
1925,” in a complaint, held a conclusion, not curing de- 
fects in a complaint for bootlegging. Knothe v. State.... 
Abrogation of the distinction between principal and acces- 
sory held not to deny accused the right to demand the na- 
ture and cause of accusation. Scharman v. State.............. 
State 0: GU been tsa oe ae ae Seba oleae se 
An information charging theft and stating that it was 
committed by others through defendant’s procurement al- 
leges only one offense. Scharman v. State... 
An information must charge each essential element of the 
crime. State v. Halbert... .eseeccccccceseeeetceceteeteenseeteeteeeeetees ns 
Where a statute contains an exception, an express nega- 
tion is not necessary where the charge preferred con- 
clusively imports a negation. State v. Halbert.............-+ 
Information on which petitioner was tried and acquitted 
held to properly charge petitioner as principal with mur- 
der by poison. In re Reslet...........2.-000-- ane cacceebeseas, caeceett 


Injunction. 


1. 


Dismissal of an action in which a temporary injunction 
was issued gives rise to a cause of action on the bond. 
Beatty v. Casselman........ ASR RE Sides i enol she eeeeeenss 
Dismissal without prejudice of an action to enjoin re- 
moval of sand and gravel, in which a temporary injunction 
was. issued, does not adjudicate the right to remove sand 
and gravel. Beatty v. Casselmam........c--ccceccecerceesrsenness 
In an action on a bond for an injunction against removal 
of sand and gravel, defendant may counterclaim for dam- 
ages by reason of wrongful removal. Bonet v. Cassel- 
VIA” 5 evascsenndetatnbh Sead anaddssoacceeaadena Sola Aisatiedesnoi Monn cabc an Seaos Riel cpatstesbnsd 
Where issuance of an injunction is caailaes, damages for 
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its wrongful issuance are limited to the expenses incurred 
in securing its dissolution. Beatty v. Casselman................ 
Equity will not ordinarily enjoin acts which by statute are 
punishable by fine; but, if they threaten public welfare 
and the criminal laws do not afford adequate remedy, 
they may be enjoined. State v. Heldt............cccccceceeceeeees 


Insurance. 


1. 


A life insurance company operating under a state charter 
is affected with a public interest. Strand v. Bankers Life 
WE Je OX ee Ree ee ee TER PEE PoE RR 
A life insurance company exacting a premium in advance 


is liable for failure to act on the application in a reason- 


able time. Strand v. Bankers Life Ins. C0...222.....---------0-0-00 
Failure of a life insurance company to act on an applica- 
tion for two weeks, while seeking an omitted answer to a 
question in the medical report, held not actionable negli- 
gence. Strand v. Bankers Life 08. C0.....-.-s:ccceveececetree 
Two weeks’ delay on part of the medical examiner held 
not chargeable to the insurance company sued for failure 
to issue a policy. Strand v. Bankers Life Ins. Co.....-........- 
It is the duty of a life insurance company taking a 
premium in advance without assuming any obligation for 
insurance to act on the application in a reasonable time. 
Strand v. Bankers Life Ns. C0.....---1---2:.ccceeesseeeeeeneeeeeenereeeese 
A life insurance company taking a premium in advance is 
trustee to return the premium if the application is re- 
jected, and for its unconditional acceptance if the applica- 
tion is approved and the policy delivered. Strand v. 
Bankers Life [Ns. C.-.-1..--c-sscceececeeesenecenececesessesneeseceeseesnnetees 
Changing a life insurance company from an assessment to 
a stock basis held not to require consent of all the mem- 
bers, where the articles of incorporation reserved the right 
to make the change. Leininger v. North American Nat. 
PAPO ANS, C0. hoscrase osteo Bec anata Ess Raeaseccescen ns nseetateaeesaee2e 
Plaintiff held estopped by laches to waintain an action to 
annul a change of plan of business of a life insurance, 
company. Leininger v. North American Nat. Life Ins. Co... 


‘ 


Interest. 


1. 


A state statute fixing interest rates on loans does not con- 
travene the federal Constitution vesting congress with 
power to coin money and regulate the value thereof. 
Palins. Ve, Ub noice oases coat ta bes access cates ceeds op detenesenantenentee 
The court may include interest in a judgment against the 
state. City of Chadron v. St0te.u.....ss.cceccecceccneeececeeeteeeeneeeee 
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Intoxicating Liquors. 


1. 


oN 


Under sec. 3288, Comp. St. 1922, accused may be ac- 
quitted of felony, but convicted as for a first or second 
offense, and instructions should be given on that theory. 
Osborne V. StGbC 2. seeeecnnceneneesreececasseccencensnstenensnaceeececeensaceasee 
Sec. 3241, Comp. St. 1922, is complete within itself, both 
as to the misdemeanor and the punishment therefor, and 
sec. 3288 is without application. Osborne v. State..,..........- 
Penalty for illegal sale of intoxicating liquors considered. 
State v. Dineen. ..----.s--vcecescecceseenereseetteensectensecensescnstees eas 
Former conviction held a bar. Crommett v. State...........-... 
Information held to charge an offense under sec. _3238, 
Comp. St. 1922, punishable under sec. 3288, Comp. St. 
1922, to which may be added conditions prescribed in sec. 
10169, Comp. St. 1922. Drawbridge v. State...............-. 
Court held without jurisdiction, under sec. 3288, Comp. St. 
1922, to impose a penalty of both fine and imprisonment. 
Coxbdill v. State............---- evo wast be stsetiigs cacvanntliaa cecedebstcsod evaded seceazen 


Joint Tenancy. 


Each joint tenant is entitled to partition of the estate during 


the life of all the tenants; and if there are but two, on 
the death of one, the entire estate goes to the survivor. 
Arthur ¥, Ar tKur....---cccpseccesescesteeceee sicdcent N siabansiendeche das Ale 


Judges. 


An acting county judge appointed by the county board is not 


entitled to the salary of the office during disability of the 


incumbent. Frasier v. Dundy County ..........c---cescseceeeeecenee 
Judgment. 
1. The rule of the law of the case does not apply, when there 


is substantial change in testimony. State v. American 
State: BOR esses cccccsicssdsssedecc ta sd ctecdetascscutoseeitecbeipc seed ee cased ke atede ee 
Transcript and collection of judgment held proper, though 
debtor has sufficient realty in county where judgment is 
rendered to satisfy it. Talich v. Marvel.....---..-..2....-0-000- 
A judgment lien on realty attaches only to the judgment 
debtor’s actual interest, and is subject to existing equi- 
ties. .§ Kraak v. Brow te......ceccescccceseeencencceveneeneceetteeteeeesetenteneeee 
Intervener not having changed its position in reliance on 
entry of satisfaction, decree of foreclosure held properly 
reinstated. Knaak ¥. Brow2....e1.--...cc--scsce-cccsereeenesssenesnsertenee 
A satisfaction of judgment may be avoided by evidence 
that payment was not made, or that it has become inopera- 
tive. Kraak v. Brow2.uui......e:--scec-nceestrannnsenenan teers ttennenetseteceteese 
Evidence held insufficient to sustain decree vacating a 
judgment for perjury. Gutru v. JORNSON...........cceeeee 
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Newly discovered cumulative evidence will not warrant a 
new trial, nor justify vacating a judgment. Gutru v. 
TORNS ON viccsatiexiecshcadidsersces lac vesasesechad ccosatines tee osGacsbas asses 2dle tasecectsics 309 
Evidence of perjury which by reasonable diligence could 
have been produced to defeat a judgment may not be used 
in a suit to vacate the Judgment. Guitru v. Johnson............ 309 
The law of merger as applied to judgments does not 
deprive the prevailing party of privileges under his con- 
tract. State v. Citizens State Bamh...........21--..cc0-eccsceneceneenneete® 593 
Though a debt may be merged in a judgment as to certain 
property, it may remain an effective cause of action 
against other property. State v. Citizens State Bank........ 593 
The doctrine of merger will not be applied to destroy 
protection of the guaranty fund to a depositor who has 
reduced his claim for deposit to judgment. State vw. 
Citizens State Bake... cc-cvececteeececsesesceteenneseeseeess wane omeundlueice 593 


Judicial Sales. 


1. 


Judicial sale of land by undivided halves and manner of 
distribution of the proceeds held proper. Sibbernsen v, 
POLCVSO 2s ncnsacetsossvndsesecang siaieectanus ccecedelseipabi evgcerecdvsetinUupenheescocsecctese 131 
“Plaintiff,” as used in statute relating to redemption from 
judicial sale, means a party granted affirmative relief. 
Lincoln Savings & Loan Ass’n v. ANderson.....-...--.-.-c0--e00e- 199 


The list from which the jury is drawn should not be se- 
lected by officers having an interest in the litigation. 
NelSON: UO. SUA scsseccccovscccscsee ees sacle Sea cene teases eave Gla atatenadetees 26 
Where officers who provided the jury list were members of 
a secret society which employed a detective to assist in 
éonviction of defendant, held error to refuse to quash the 
panel. Nelson V. State........-.-cecccccccccececesetnenceeeeeetececeecnaneeseceeeee 26 


Libel and Slander. 


1. 


Words are not ordinarily actionable per se, unless they 
impute crime, or subject one to public ridicule, ignominy, 
or disgrace. Davis v. Meye?.........---:.cccs-cccce--cecsenennereeeeecceeees 251 
Statement that one is a half-breed Mexican is not action- 
able per se. Davis v. Meyer.......--....ccsenscccereerscseneaseteecnensaantes 261 
In an action for slander, admission of rumors not attribut- 
able to defendant held error. Davis v. Meyer..........--.--+ 251 


Limitation of Actions. 


An action for breach of covenant of warranty is barred in 
five years from date of breach, unless limitations are sus- 
pended. Campbell v. Gallentine....----.......::0-sseseeresceceersettsnense 789 
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Mandamus. 


Mandamus does not lie to compel a railroad company to 


provide a larger train crew than the law prescribes. 
State v. Chicago, St. P., M. & O. Ry Cov...cecscccccesececseseeeeeceeees 


Master and Servant. 


1, 


Findings of fact in compensation case on sufficient evi- 
dence will not be reversed unless clearly wrong. City of 
PPC MONE DLO sc bsiciscisccea gi Gisthcxt ckeceie tat telesoacs eatuect anceMonszencies 
Evidence held to show ‘that injury to a city fireman was 
not due to his wilful negligence. City of Fremont v. Lea.... 
Where compensation award is substantially reduced on 
appeal, attorney’s fees are not allowable. City of Fre- 
TONE Ue DiC Oe oi 8. seis ase Sp ese eet dant eee sacluawtoneaas 
Where work is likely to result in injury unless preventive 
measures are adopted, the employer cannot relieve himself 
of liability by employing a contractor. Wilson v. Thayer 
County Agricultural Soctety.......--cecscc-cecececcececesseseeeeesnecsacene 
A principal is liable to third persons for misfeasances, 
negligence, and omissions of duty of his agent; but the 
agent is not ordinarily liable to third persons for his own 
nonfeasances or omissions of duty in the course of his 
employment. Wilson v. Thayer County Agricultural So- 
CROUY cites ress cdeh snes aeaavtia tad gin aba aac sbeu ete. ceeueasde decgsaht Ua beceagetiehe Uh as 
Final authority to award a lump sum settlement for death 
or permanent disability lies in the district courts, subject 
to review by appeal. Jackson v. Ford Motor Co..........-.-.--- 
Attorney’s fees as penalty for waiting time disallowed. 
Jackson v. Ford Motor Co.......ecesccceveeeceesecssceeeseettensecsectesttacse 
In an action for personal injuries, exclusion of order in 
compensation proceedings held proper. Day v. Metropoli- 
tan Utilities District...........csceccsecceecenecereerseeceecseecetsescesseeesenese 


Mortgages. , 


1. 


A stipulation in a mortgage authorizing acceleration of 
the debt for failure to pay interest or taxes may be 
enforced. Crawford Vv. Houser ..-.sc-cccsccccccecececsseceseccecsereteeteece 
Suit to foreclose a mortgage for default in payment of 
interest and taxes will not abate by payment into court of 
the interest and taxes. Crawford v. Houser... 
Evidence held to show that grantee did not assume and 
agree to pay a certain mortgage, notwithstanding the deed 
so recited. Peters Trust Co. v. Miskimins............cc00----00 
One seeking to redeem from foreclosure sale must satisfy 
the decree and prior liens, and the court should direct 
return of purchaser’s money. Lincoln Savings & Loan 
A828’: Vs. ANACTSO MN. occcccccoaivtinca deer caeleveeueipstusendecetautsesascetentetacescs 
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5. Duty of party seeking to redeem stated, where the prop- 
erty is bid in by a third party. Lincoln Savings & Loan 
AG8' 0).. ANDETS ON 2. ssseas neice cc cweescesatetteseceiebeteedeeasguaie o-oo cessseaeecbecee 

6. In a mortgage foreclosure, plaintiff is required to plead 
and, if denied, must prove that no proceeding at law to 
recover the debt has been instituted. McMonies v. Lind- 
TON fos ads Be cctoncn st teh eee eV eee ee ie Ut 3 ha watencae ate Rte eae 

7. Necessary issues to be determined by decree of foreclosure, 
stated. Union Central Life Ins. Co. v. Saathoff......-.--------- 

8. Findings of fact in a foreclosure decree are not reviewable 
on objections to a deficiency judgment. Union Central 
Life Ins. Co. v. SQQtho ff -.....-------cscescccseeeseeeseersencusenceeceneecrseteeceea 

9. A decree of foreclosure showing liability for deficiency 
precludes defendant, on application for deficiency judg- 
ment, from presenting any defense available prior to an- 
nouncement of the decree. Union Central Life Ins. Co. v. 
SQGCRO Lf .eecesecses pete ace cesesscasee eae ccceet cucscenys tscdesem sie ebsetivcte ceede sees sce 

10. Equity will not cancel the release of a mortgage to the 
prejudice of an innocent purchaser for value. Deleski v. 
Peters: Tost -C Osxiescisseescactctss sod dente Soesee east odacteaeanescclatecseteasecese's 

11. <A purchaser of land is charged with notice of the terms 
of an assumed mortgage, including an, acceleration clause. 
Artheer V. Perry ...---sscsscecevescceserccescensesetetsansescessntectaseeenseteetsennneeaes 

12. The note, coupons, and the mortgage securing them should 

be considered together. Auker v. Perry........--.2:.cccseeceeeee 


Municipal Corporations. 


1. A suit to enjoin collection of sewer assessments held 
barred by laches. Frohnen v. Sanitary Sewer District...... 
2. A city is not liable for negligent injuries to members of 
a volunteer fire department. Thompson v. City of Albion.. 
3. A city couricil acts judicially in determining the sufficiency 
of objections to paving, and its decision is final, unless 
appeal is taken. Hiddleson. v. City of Grand Island......--... 
4, Objections to paving must be filed within the statutory 
time. Hiddleson v. City of Grand Island.................-------+ 
5. Where abutting property owners file sufficient objections 
to paving, the council should repeal the ordinance creating 
the district, though the district ceases to legally exist 
without formal repeal. Hiddleson v. City of Grand Island.. 
6. “Forthwith” in statute relating to paving defined. Hiddle- 
son v. City of Grand Island..............---eeeeeccneccsereneeteeceenneteeee 
7. Failure to proceed with paving for a period of years, 
neither repeals the ordinance creating the district, nor 
destroys the right to pave. Hiddleson v. City of Grand 
TSG oss exes oon cee ck spend e aes Oe ood sa eo chanced ea packaelea testoeselewencsetes 
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Petition for improvement district and paving a street held 
to authorize paving, without petition therefor after creating 
improvement district. Gall v. Beckett. .........---cccsecceseceseeeees 
Charter of South Omaha held to authorize creation of 
paving district more extensive than lots abutting on a 
street, on petition of lot owners representing a majority 
of the foot-frontage. Gall v. Beckett......2..--.cccccceeeeececeeeee 
The right of the legislature to give a city power to adopt 
zoning ordinances is derived from the police power. 
Pettis v. Alpha Alpha Chapter of Phi Beta Pi.......-.ccssces0- 
If the validity of legislative classification for zoning pur- 
poses is fairly debatable, the legislative judgment controls. 
Pettis v. Alpha Alpha Chapter of Phi Beta Pi.....-.c-csss-o00 
Zoning law will not be held invalid because individual 
cases may be innocuous. Pettis v. Alpha Alpha Chapter 
Of PRA: Bebe: Price ivgacinsan cas scdan chendcbaasetdcacca Ti sucncataackbebente duatbcntavedeads 
If public health, safety, comfort, or general welfare could 
have justified zoning ordinance, courts must assume they 
justified it. Pettis v. Alpha Alpha Chapter of Phi Beta 
Dao dehrticls tect wtacunseeees sascenbentedagetasab] SenadsShugoeoaeteuasnasuastosgeueeaneioes 
Evidence held insufficient to show actionable negligence in 
maintaining a manhole in a sidewalk. Hashberger v. City 
OF SCWUy ler iscccsesseatinceceistiel cbse ccstescsal tebe segues sens We eestaaeeedetl pay neesc 
A taxpayer, without showing injury peculiar to himself, 
may enjoin illegal expenditures by a public board or 
Officer. Newmann v. K100-.....cseecseseceeeseesceceeseseesessnesesceteveneset® 
A contract for the purchase of appliances for repairing a 
municipal lighting plant at a cost of more than $500 con- 
templates an “improvement”, within sec. 4180, Comp. St. 
1922, as amended by ch. 51, Laws 1925. Neumann v. 
TROD hire ccashcete is ntbvete, setsdasea ces fede Nucetendea dv abce ise seciulelstecbedeatecstensdabe 
The council of a city of the second class must advertise for 
bids for appliances for repairing the lighting plant, where 
the cost exceeds $500. Neumann v. K10m.........c1c-ceccesereeee 
Evidence held sufficient to require submission of issues of 
negligence and contributory negligence to the jury. Day 
wv. Metropolitan Utilities District..........sscsseessceeseesetnemeees 
General laws applicable to cities yield to charter pro- 
visions framed pursuant to the Constitution. Sandell v. 
City of OMGRA..........-.-cececseeeeceeeceeteseetececneeeeecentettensecstorerreceertes 
Publication of a home rule charter amendment held suffi- 
cient. Sandell v. City of Omanht.......+---..----csccsencteeeeseresneectene 


Negligence, 


1. 


The owner of an automobile gratuitously carrying a pas- 
senger owes him the duty of exercising ordinary care. 
TOSS D? Ve DUUIS csi sscceccievescenscies encsandccceseets gedodeeaseg eaot*hooqsntuoscenoaste 
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2. Parties are not engaged in a joint enterprise, within the 
law of negligence, unless there is a community of interest 
and an equal right to govern each other’s conduct. Jessup 


3. Negligence of driver of automobile colliding with train 
held more than slight as compared with railroad’s negli- 
gence, and to preclude recovery. Allen v. Omaha & S. I. 


4, Where the facts show beyond reasonable dispute that 
plaintiff’s negligence was more than slight as compared 
with defendant’s, the court should direct a verdict for de- 
fendant. Allen v. Omaha & S. 1. BR. Cov... secveeveeeneeeeeeeneee 

5. Where from the facts and circumstances proved reason~ 
able minds might draw different conclusions concerning 
negligence or lack of negligence, it is error to direct a 
verdict. Boomer v. Lancaster County..........scscceeccececereeecoe 

6. Evidence that an injury was the proximate cause of ap- 
pendicitis held insufficient. Frickel v. Lancaster County.... 

7. Evidence of subsequent repairs is not admissible to prove 
antecedent negligence. Frickel v. Lancaster County.......... 

8. Negligence of a parent held not imputable to child. Wilson 
v. Thayer County Agricultural Society.......-...---seeeeo 

9. Comparison of negligence is a question for the jury. 
Day v. Metropolitan Utilities District.........--..c0cceseceeceeeee 


New Trial. . 
Lack of diligence in producing evidence in mortgage fore- 
closure held to justify denial of a new trial in an inde- 
pendent suit in equity. Avery Co. v. Hanks..........2.....-20 


Notice. 
One put on inquiry will be charged with notice of facts 
which he would have ascertained by reasonable inguiry. 
Tlic is MGS Vel cise acess saccharate caddance sth ccendvedst asia eek conten 


Officers. 
One holding a statutory office must perform every legal 
service and must look to the statute for compensation. 
Frasier v. Dundy County....------.-v--rseeee Bceteaicthe cet deste S eesivatace 


Parent and Child. 
The court may not deprive parents of custody of a child, 
unless it be shown that the parents are unfit or have for- 
feited the right. Voboril v. Voboril............+ccecceeeseeeeeeeeeee 


m4 
Parties. .. : 
1. Assignor of contract to purchase land held not a neces- 
sary party to action for failure to convey. Pollard v. 
Larson ...... Tee Rises ee ta cosh dale inne aka tan eae arta A 
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2. Though statutes providing for intervention will be liber- - 
ally construed, an intervener must substantially comply 
with them. Parker v, City of Grand Island... 0.00 892 
8. An intervener must plead’ some interest in the subject- 
matter of the litigation; a mere denial of plaintiff’s right 
is insufficient. Parker v. City of Grand Island..............2-. 892 
4, An interest in the intervener is a traversable fact, is 
indispensable, and must be pleaded. Parker v. City of 
Grand {Teloted :csiccecsstesidate seach vans Mites. Tosntb sooo set hase Seteetaneeets 892 
Partition. 
A statutory right to partition is binding on courts of equity. 
ATERUT VY. ATERUT-..cccececceesencsacsnnsesercenccersasensssnansssecossanecteasceseees 781 


Physicians and Surgeons. 


1. 


2. 


Dismissal of action for malpractice held improper in view 
of evidence. Kimble v. Roeder......--.2-....ccceeeeeteteeeeteee teen 
Petition held to state a cause of action for surgeon’ ’s 8 negli- 
gence in operating and subsequent treatment, and not for 
negligence in determining on necessity for operation. 
MeDanitel v. Wolcott..1.........222c-cceccnceceeeeneteceeteeecessenncnsnesceeteeeereee 
In an action for malpractice, the acts charged as negli- 
gence held to require expert testimony; the doctrine res 
ipsa loquitur having no application. McDaniel v. Wolcott.. 
Evidence held insufficient to require submission of ques- 
tion of surgeon’s negligence to the jury. McDaniel v. 
W OlCObt: cocci cesses tetvececncthdasel See easeeteee Ad Ee ae 


Pleading. 


1. 


Where a party answers over after an adverse ruling on a 
demurrer and goes to trial on the merits, he waives the 
error, if any, in such ruling. Davis v. Meyer.......-...-++--- 
A general denial in an answer is modified and supplanted 
by what follows. Norton v. Bankers Fire Ins. Co.........----- 
A general denial may be supplanted by what precedes as 
well as by what follows it. Bosteder v. Duling...........--.-. 
Admission in answer in action for alienation of affections 
held not an admission of wrongdoing. Larsen v. Larsen.... 
A motion for judgment on the pleadings requires a con- 
sideration of all the pleadings for ultimate facts. Me- 
Millan v. Chadron State Bark .....----.ccccccecceccesettteccsnseeeeenecanee 


Pledges. 


A party holding different sollatepal securities for a debt 


need not exhaust one before proceeding against the other. 
Phelps v. Willaqms......ccc1scccseeercree Shapes ake essen iecedanus cls gabotes 
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Principal and Agent. 
. An agent will be presumed to have disclosed to his principal 


material facts gained by him pertaining to his agency. 


Talich 0. Marvelu.---ss-secsssesoecessosssscesinensscnsecenesteeneseseatetsesennesenees 
Process. 
1. Where one of several joint guarantors is properly sued 


and summoned in a county not his residence, summons for 
others may be issued to and served in another county in 
which they reside. Nebraska Nat. Bank v. Parsons.........--- 


2. Service of summons on defendant in a county not his resi- 
dence, while waiting for a train on his way home from 
another state, held valid. Nebraska Nat. Bank v. Parsons.. 

Railroads, 

1. A traveler failing, without reasonable excuse, to look and 
listen for the approach of trains is guilty of negligence. 
Allen v. Omaha & S. 1. Re CO. ..c1ccceenene eayseodagets teachin, secaaevesutes 

2. Except in the case of main line freight trains carrying 
both passengers and freight, mixed trains are not required 
to use two brakemen. State v. Chicago, St. P.. M. & 
Oi BES (COs eset he Ri es een eet RR eee elect 

3. Railroad held required to construct and maintain farm 
crossings. Holmberg v. Chicago, St. P., M. & O. R. Co..... 

Rape. 

1. Sufficient corroboration of prosecutrix is shown, if oppor- 
tunity and inclination on part of the defendant and cor- 
roborative circumstances were shown. Lewis v. State.... 

2. Corroboration of prosecutrix may consist of circumstances, 

- and is not limited to the principal fact. Swogger v. State.. 

8. Evidence of opportunity and inclination held to sufficiently 
corroborate prosecutrix’ direct and positive evidence that 
accused ravished her. Swogger v. State...........1:ccccccesneeenes 

Receivers. 

1. An intervener cannot object to jurisdiction over the de- 
fendant. Bodge v. Skinner Packing Co.....----....2..-0-1-0 

2. <A foreign receiver may be given permission to sue in. the 
courts of Nebraska. Bodge v. Skinner Packing Co........... 

8. A foreign receiver may sue for the appointment of an 
ancillary receiver. Bodge v. Skinner Packing Co....--.-.....---- 

4. Appointment of a receiver is ancillary, and ordinarily will 


be made only in aid of the main case; but, where a gen- 
eral receiver for a foreign corporation has been appointed 
by a court of its domicile, the courts of Nebraska may. 
appoint ancillary receivers. Bodge v. Skinner Packing Co... 
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5. Pendency of a cause in a foreign state, in which a receiver 
has been appointed, will authorize appointment of an an- 
cillary receiver in Nebraska. Bodge v. Skinner Packing 
CO oes ak t Sencillo Soh cascselar dis abseaeddeupebtatesatadeeeaisve 


Receiving Stolen Goods. 
“Conceal,” in statute relating to poultry stealing, means to 
secrete with intent to deprive the owner of his property. 
Batley 0. SEG C6. cccsc.atssccasvaccersassnesscienicssusasctesosuaseseccensnantageesscnngoeis 


Religious Societies. 

1. A majority of the members of a church which is non- 
synodical and independent have control of its property and 
the right to discharge its pastor. St. Paul English 
Lutheran Church v. Stetn......1-..cccccccscecsceersceessssnsncssnecseneeeceeees 

2. Ordinarily, courts will not inquire into ecclesiastical teach- 
ings of a pastor or congregation to determine which of two 


77 


114 


church factions is entitled to church property. Reichert - 


Ws SOP CUD: oxi fees asee wcdeewe Sig jake hes ceca deeb Usa cand s tate uawtcencuoducidaddeses 
8. Mandatory injunction against use of church property de- 
nied. Reichert v. S@rembd3g. uuu... cc.cccceeccccecccenneceeleceeceeeceeeecseteceee 


Replevin. : 
In replevin, damages for detention of the property only are 
recoverable on a return; if not returned, the measure of 
damages is its value, with interest from date of taking. 

Oak Creek Valley Bank v. Hudhins....-..0.......0.c-20csceeceeeeenenneeee 


’ 


Robbery. 
Evidence held to sustain conviction. Hynes v, State.............. 


Signatures. 
Where a person directs another to sign his name, the signa- 
ture becomes his own. In re Estate of Winslow..............---- 


Specific Performance. 
1. Right to specific performance held not lost by vendor’s 
failure to tender a warranty deed and abstract. Pollard 


2. A school site on a half-section of land held insufficient to 
prevent specific performance of contract of sale. Pollard 
VF ss AGO BON sole acc oss tiet ay aiswacnaea vauge bab sees escuela Sede gebeGecestecd coeesteoeaste 

3. Petition to require performance of a co-operative market- 
ing contract held not to state a cause of action, by failure 
to allege notice of acceptance of application for member- 
ship. Nebraska Wheat Growers Ass'n v. Roach........------..-- 

4, Substantial performance or tender of substantial per- 
formance is a prerequisite to a suit for specific per- 
formance. : 
Bank of Plymouth v. Ritchey.......--------cccceseneesereteitecsetnreetes 
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5. 


Equity will not enforce a contract, unless it is complete 
and certain in all essential elements. Mercer v. Payne 


unless it has been concluded. Mercer v. Payne & Sons Co... 
To entitle a party to specific performance of a contract, 
there must be a clear, mutual understanding and a posi- 
tive assent thereto by each party. Mercer v. Payne & 


Mutuality of obligation is an essential element of right to 
specific performance. Mercer v. Payne & Sons Co.....-..-.... 
Contract held not sufficiently definite to be susceptible of 
specific performance. Mercer v. Payne & Sons Co............- 


State Railway Commission. 


1. 


States. 


The state railway commission has power, in absence of 
statutory or constitutional inhibition, to adopt rules and 
course of procedure. Holmberg v. Chicago, St. P., M. & 


In proceedings before the state railway commission in- 
volving annulment, modification, or alteration of a previ- 
ous order, the doctrine of estoppel or res judicata does 
not apply. Holmberg v. Chicago, St. P., M. & O. R. Co..... 


Review of a decision of the auditor and secretary of state 
on a claim against the state is by appeal to the district 
court as provided by sec. 6218, Comp. St. 1922. Pickus 
DS UALE caste sack Sc ee scars Sec DS Ss, saeaenta cetera tee 
Manner of appeal from decision of the auditor and secre- 
tary of state on a claim against the state pointed out. 
Priehertss ai. Stabe scccssckscccstnssdeaiatc usvesstacsatees Weiacsusasethssitensveccanerentreces 


Statutes. 


1. 


2. 


Ch. 106, Laws 1925, the bootlegging act, held amendatory 
and consistent with its title. Knothe v. State................-. 
The word “bootlegging” in the title of the statute (Laws 
1925, ch. 106), in connection with the provision as to 
penalties for first, second, and subsequent convictions, 
held not to invalidate the statute. Knothe v. State........ ett 
A statute requiring return of election ballots by a given 
day held to be directory. State v. Grimm.........-.-----2----+-- 
Where, by amendment and repeal, words of a former 
statute are changed, but it is intended that the statute 
shall continue to operate, it is not a repeal of the former 
law as amended. Hiddleson v. City of Grand Island........ 
The provisions of sec. 9, ch. 7, Laws 1925, the bovine 
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tuberculosis act, held unconstitutional, as not within the 
title of the act. State v. Heldt oc. cecsecceccccccscccetesseecerteeeeete 
Sec. 9, ch. 7, Laws 1925, the bovine tuberculosis act, not 
being an inducement to passage of the act, the remaining 
sections are constitutional. State v. Heldt......22-...ccce-s 
A proposed amendment of a statute must be germane to 
the subject-matter of the act sought to be amended. Day 
v. Metropolitan, Utilities District .......---..c-:cececceeeseneereee een 


An act wrongfully done by the co-operation of several per- 


Trial. 


Trusts, 


1. 


2. 


sons, or done contemporaneously by them without con- 
cert, renders them liable jointly and severally. Bosteder 


SEE APPEAL AND ERROR, CRIMINAL LAW. 

Litigants are entitled to have the issues submitted without 
the introduction of extraneous evidence tending to mislead 
the jury. Jessup Vv. Davt0s.......ecccceccceeccceeceeeeceetceneseeeeteeeeseees 
Evidence as to whether defendant carried indemnity in- 
surance is admissible. Jessup v. D@vis.u.......-22..2:cve-ceee eee 
Questions as to terms and interpretation of laws of a 
sister state are questions of fact. United Bank & Trust 
Co. v. McCullough. ...---22ccceccceeeseecseceteeenseceeeeteeteseneeceeerssseesteneese 
The credibility of witnesses and weight ‘of evidence are 
questions for the jury. Kimble v. Roeder..........2....-0- 
Where the evidence is sufficient to sustain a verdict, it is 
error to dismiss the action. Kimble v. Roeder....-..-.2....--+ 
‘An instruction should not limit the jury to consideration 
of facts enumerated therein, when other evidential facts 
bear on the questions involved. Norton v. Bankers Fire 


It is error to include in an instruction an assumption of a 
material fact not proved, and base a right of recovery 
thereon. Norton v. Bankers Fire Ins. Co,.-.-...20.--:0---000-00-* 
Instruction held erroneous for failure to properly state 
the issues. Larsen v. Larsen...........2:1--cscceceereeeeeneeeeeeeeeeeeeeee 
It is not error to fail to instruct on comparative negligence, 
when no evidence of contributory negligence is offered. 
Martin v. Brownell Building Co.........--.:cc12cecceseeeeneneeeeeeeeeeeees 


Accountability of a trustee must accord with principles 
of justice. Baird v. Lame... -cecccececcnecctteeeeeneeerneeeneeess 
A trustee of money for safe-keeping and investment must 
account. for investments and income, report transactions 
to the beneficiary, and surrender the trust funds on ter- 
mination of the trust. Baird v. Lane........ iabDi cae cestebelelosendenes 


435 


711 


557 


589 


490 


490 


601 


749 


413° 


115 NEB.] INDEX. 


3. 


4, 


10. 


11. 


12. 


18. 


Usury. 


Trustee held liable for principal, and interest at 7 per 
Cent. Baird v. LONE ...20....cccccseccsencecsscccsacestessecessnccscsesenaceronteeccece 
Trustee held not entitled to compensation on account of 
neglect of duty. Baird v. Lane..........cccseccsceecseccentenceececeseeeeeeee 
A trust fund may be followed in equity, only when it can 
be traced to and identified in some specific fund or prop- 
erty. Central Nat. Bank v. First Nat. Bank....---.:.000..0----- 
A bank accepting a note for collection and remittance is 
a trustee. Central Nat. Bank v. First Nat. Bank.........-.... 
Mere change in the form of property converted by a 
trustee does not change the ownership. Central Nat. 
Bank v. First N@t. Bamk..-.22.0.....-2c-0ccecesceeeeee ence teen enenentennteees 
Where a fiduciary changes the form of and wrongfully 
mingles trust property with his insolvent estate, the bene- 
ficiary may resort to the mass for redress, if augmented 
by the trust property. Central Nat. Bank v. First Nat. 
BITE cco shes eect ececcct coat tied Se pesca sea saa pastes toccnsacdeee del new adetscunenbes 
Proceeds of commercial paper received by a bank as 
trustee and wrongfully credited to the owner, if equivalent 
to money for banking purposes, may, in equity, be treated 
as money. Central Nat. Bank v. First Nat. Bank.............- 
Where proceeds of a note are converted by a bank as 
trustee, a credit to the beneficiary therefor may be evi- 
dence of a credit equivalent to money. Central Nat. Bank 
Do PUPS. NGG. BONS 1. civics sense Heels Rosas eee eseesicheadeestin la sasaeeece’ 
Conversion of trust property by a bank and credit to the 
beneficiary therefor, contrary to instructions, without the 
beneficiary’s knowledge, do not necessarily create the rela- 
tion of banker and depositor. Central Nat. Bank v. First 


Proceeds of a note entrusted to a bank for collection and 
remittance may be traced as trust funds into the general 
assets of an insolvent bank, and may be the basis of a 
preferred claim. Central Nat. Bank v. First Nat. Bank... 
Where trust funds through conversion of the bank are 
traced into the mass of assets of an insolvent bank, the 
receiver has the burden to prove the defense that the 
assets were not augmented. Central Nat. Bank v. First 


A mortgage which requires payment of maximum legal 
interest and taxes on the mortgagee’s interest in the mort~ 
gaged premises is usurious. Stuart v. Durland........---------+ 
Where the petition shows that a mortgage is usurious, 
defendant may avail himself of that defense without 
pleading same. Stuart v. Durland......--.--.--1--- 
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Vendor and Purchaser. 


1. 


2. 


Venue. 
1. 


2. 


Assignor of a land contract is liable on obligations of the 
contract. Pollard v. Larson....--.--:ccscsccccecsssecseceicctesssccstesseaces 
Purchaser in possession held not entitled; to sue for 
rescission and for damages for failure to furnish a war- 
ranty deed and abstract. Pollard v. Larson.............c.-000-+ 
Evidence held to show breach of contract by vendor, en- 
titling purchaser to rescission and to recover the amount 
paid. Bank of Plymouth v. Ritchey... scececeeteeeees 
Where a mortgagor records a fraudulent release of a 
mortgage, an innocent purchaser for value may convey a 
good title. Deleski v. Peters Trust Co 


The word “may” in the statute fixing the venue of suits 
for specific performance held not used in the sense of 
“must.” Pollard v. LOrsO1........-.c-ccs-ceececseecacecenssneresseseceteneens 
Where a purchaser sued for breach of contract to convey 
land in county of vendor’s residence, the court had juris- 
diction to decree specific performance on vendee’s cross- 
Petition. Pollard v. Larson. .........-cscccecececceceeecesceeeseeeeeeseeneeee 
Suit for specific performance may be brought in any 
county where service may be had. Pollard v. Larson.......... 
An action on a joint guaranty of discounted notes is transi- 
tory. Nebraska Nat. Bank v. Parsons.........2..:cccccc--eeeeetees 


Waters. 


i, 


A riparian owner is liable for embanking against the ordi- 
nary overflow of a stream, increasing water on the land 
of another to his injury. Hofeldt v. Elkhorn Valley 
Drainage District... so eadocd cotesishaebacsh 08 Tel Rass 
The principle that a landowner may accelerate surface 
water in the natural course of drainage is inapplicable to 
the water of a permanent lake in a semi-arid region. 
DGUi8- Oe BOOM otic acdocstessecetetlececelaahs lestancte aisesin tes cl sessetoccceatsbecs 
The draining of a lake held properly enjoined. pve w 
BOON aisha sels Racial eee cba Bese s tebe tse Sa tO oie chedaeeead Acetone aes 


‘Witnesses. 


1. 


A witness cross-examined on a matter collateral to the 
issue cannot, as to his answer, be contradicted by the 
eross-examiner. Vanderpool v. State... ceeeseee 
The test of whether matter is collateral is, would the 
cross-examining party be entitled to prove it as part of his 
case. Vanderpool ¥. State....---...cccccscceccesecerteeeeceeeseenecseseneeeeees 
Accused may be asked on cross-examination whether he 
has previously been convicted of felony, and if he answers 
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in the affirmative further questioning thereon should 

cease; if he answers in the negative, he may be impeached 

only by the record of conviction. Vanderpool v. State....... 94 
4. If accused admits previous conviction of felony, it is error 

to permit, over objections, inquiry as to the character of 

the offense or to admit the record of conviction. Vander- 

DOOU Ds SEG sedis cescstch ces doa ced eects ei coc eo teich Ia sa deste ia seeeeleceeis 94 
5. Where a witness, on cross exunination. admits previous 

conviction of a felony, it is error to allow further inquiry 

on the subject or to permit the record of conviction to be 


introduced. Bosteder v. Duling..........-.--sscesescceeceeeceeesseeneee 567 
6. A person is not incompetent to testify to independent acts 
performed for one since deceased. Bosteder v. Duling.......- 557 


7. In an action for alienating husband’s affections, state- 
ments made by husband to wife, out of defendant’s pres- 
ence, are competent to show his state of mind. Larsen 
DPS TG OVS ON oie alt ST eas a SA Te, See ae oa tae as bette ks 601 

8. Evidence directly tending to disprove facts tb which a 
witness has testified is admissible in contradiction. 
Swog ger 0. State 2 ccccciccscs coset pbea keds wssten beeen Os incg i scomwcaeeacesee 621 

9. A witness may not be interrogated as to a previous con- 
viction for a misdemeanor. Combill v. State... 634 


